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CASES 
AEGUED  AND  DETERMINED 

IN  THE 

S1!FREi)IE  com  OF  THE  STATE  OF  GEORGM, 

AT  JNIACON, 
JANUARY    TERM,    1859. 

Present— JOSKPir  II.  LUMPKIN,        ") 

CHARLES.  J.  McDonald,  y  Judges. 
IILNIIY  L.  BENNING,  J 

'W^iili-ia:m  Slade  and  Jeremiah  Slade,  plaintiffs  in  error, 
vs.  John  J.  Street,  administrator  of  Ann^Street,  defend- 
ant ill  error. 

If  a  Court  of  Eqiiily  has  juri?diclion  of  any  case  of  will  probate,  the  case  can 
bo  only  one  in  which,  the  probate  is,  for  ^orae  reason,  not  attainable  in  the 
Court  of  Ordinary. 

In    Equity,   from   Dooly   Superior -Court.      Decision  by 
Judge  L.AMAR,  at  October  Term,  1858. 

John  J.  Street,  as  administrator  of  Ann  Street,  filed  this 
bill  in  the  Superior  Court  of  Dooly  county,  to  October  Term, 
1853,  against  VVilliara  Slade  and  Jeremiah  Slade,  alleging, 
that  William  Slade,  in  the  year  IS  16,  died  in  said  county,  leav- 
ing a  last  will  and  testament,  that  at  the Term  18 

of  the  Inferior  Court  of  said  county,  sitting  for  Ordinary  pur- 
poses, said  will  was  propounded  for  probate  by  Jeremiah  Slade^ 
one  of  the  executors  ;  a  caveat  was  filed  to  the  probate  on  the 
ground,  among  others,  that  the  will  attempted  to  manumit 
slaves.     The  said  Court  of  Ordinary  sustained  the  caveat  up- 

VOL.   XXVII. — 2. 
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18  SUPREME  COURT  OF  GEORGIA. 

Slade  &  Slade  v».  Street. 

on  that  ground  alone,  and  granted  letters  of  administration 
to  William  Slade,  son  of  testator.  The  executor  appealed  ta 
the  Superior  Court ;  that  pending  said  appeal,  the  court-house 
of  said  county,  together  with  all  the  papers  in  said  cause,  except 
perhaps  the  will,  were  burned  up.  That  afterwards  it  was  cor- 
ruptly and  fraudulently  agreed  by,  and  between  the  said  Wil- 
liam Slade,  for  himself  and  the  other  heirs  and  distributees 
of  his  father,  and  the  said  Jeremiah  Slade,  executor  of  said 
will,  for  a  certain  consideration,  paid  to  said  Jeremiah,  that 
the  judgment  of  the  Court  of  Ordinary,  should  stand,  and  that 
said  Jeremiah  would  desist  from  prosecuting  his  appeal ; 
that  no  attempt  was  afterwards  made  to  prove  said  will — that 
at  that  time,  the  said  Ann  Street  was  aninfant/ewe  sole,  with- 
out a  lawful  guardian  resident  in  the  State  of  N.  C,  and  had  no 
knowledge  that  she  was  a  devisee  under  said  will,  until  a 
short  time  previous  to  hej:  death,  in  1852.  That  the  facts 
were  studiously  concealed  from  plaintiff  and  his  intestate; 
that  neither  of  them  ever  received  anything  under  said  will,  or 
any  compensation,  or  consideration  for  her  interest  there- 
in.  That  Ross  and  Hodges,  two  of  the  witnesses  to  said 
will,  were  not  permitted  to  testify  to  its  execution,  but  were 
informed  that  they  would  subject  themselves  to.  pains  and 
penalties  for  attempting  to  aid  in  the  emancipation  of  slaves, 
by  proving  said  will;  that  testator  gave  to  plaintiff's  intestate, 
by  s^^id  will,  two  lots  of  land.  No.  25  and  No.  40,  in  the  10th 
district  of  Dooly  county.  That  defendants  have,  under  color 
of  the  administration  granted  to  William  Slade,  sold  said  lots 
at  a  greatly  inadequate  price,  and  converted  the  proceeds  to 
their  own  use.  That  complainant  has  been  informed  and 
believes  that  defendants,  or  one  of  them,  have  in  possession 
the  original  will,  or  a  substantial  or  true  copy  thereof. 

That  complainant  and  his  intestate  have  repeatedly  de- 
manded of  the  said  Jeremiah,executor  as  aforesaid,  if  said  pa- 
pers were  destroyed  to  establish  the  same,  and  prosecute  said 
cause  to  final  judgment,  and  also  to  produce  said  original 
will,  or  to  furnish  a  copy  thereof,  and  to  yield  up  to  him  the 
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Jand  aforesaid,  or  to  pay  over  to  him  the  full  value  thereof, 
but  that  defendants  refuse  so  to  do.  The  bill  prays,  that  the 
defendants  may  be  compelled  to  sH  forth  a  true  copy  of  said 
will,  and  the  proceedings  touching  the  probate  thereof;  that 
the  contract  betwoen  said  William  and  Jeremiah,  should  be 
set  aside  for  fraud  ;  that  said  copy  should  be  established,  and 
said  canse  proceed  in  said  appeal,  and  said  will  be  fully  es- 
tablished ;  that  the  administration  granted  to  William  Slade 
be  revoked,  and  that  complainant  should  recover  the  devise 
to  his  intestate  under  said  will,  or  in  the  event  said  land  has 
passed  into  the  hands  of  innocent  purchasers,  then,  that 
defendants  be  compelled  to  account  for  the  present  value 
thereof,  with  rents,  issues,  and  profits. 

To  this  bill  defendants  demurred,  on  the  ground,  that  a 
Court  of  Equity  had  no  jurisdiction  in  and  over  the  matters 
set  up  and  alleged  therein,  but,  that  the  same  were  alone  cog- 
nizable in  and  by  the  Court  of  Ordinary. 

i\fter  argument,  the  Court  overruled  the  demurrer,  and 
counsel  for  defendants  excepted. 

Dawsow,  represented  by  Stubbs  &  Hill  ;  S.  T.  Bailbt, 
for  plaintiffs  in  error. 

Hall  ;  and  Scarborough,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Did  a  Court  of  Equity  have  jurisdiction  of  this  suit  ? 

The  bill  prayed,  that  a  judgment  of  a  Court  of  Ordinary, 
rejecting  a  paper  propounded  as  a  will,  should  be  set  aside; 
that  this  paper  should  be  established,  as  a  will,  and  the  ad- 
ministration of  it,  as  a  will,  superintended  ;  and,  that  the  let- 
ters of  administration,  in  the  way,  should  be  revoked. 

Certainly,  the  Court  which  has  jurisdiction  over  common 
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cases  of  this  sort,  is  a  Court  of  Ordinary,  and  is  not,  a  Court 
of  Equity. 

Perhaps  it  is  true,  (and  I  myself  incline  to  think  that  it  is 
true,)  that  the  only  Court  which  has  jurisdiction  over  cases 
of  this  son,  whether  ihcy  be  common  or  uncommon  cases,  is 
the  Court  of  Ordinary.  The  Act  of  ISIO,  says,  that  the  Court 
of  Ordinary  "  shall  have  the  original  jurisdiction  of  all  tes- 
tate and  intestates  estates,  appointing  administrators  and 
guardians,  to  qurUify  executors,  administrators  and  guar- 
dians, and  to  bind  out  orphans,  and  all  such  other  matters 
and  ttiings,  as  appertain,  or  relate,  to  estates  of  deceased  per- 
sons, testate  or  intestate."     Pr,  Big,,  239. 

Another  Act  gives  the  Superior  Courts  an  appellate  juris- 
diction, in  all  cases  over  which,  the  Courts  of  Ordinary  have 
originaljurisdiction.     Id,  237. 

These  Acts  are  but  to  c^ry  out  the  words  of  the  Constitu- 
tion itself.  "  The  powers  of  a  Court  of  Ordinaiy  or  Register 
of  Probates,  shall  be  vested  in  the  Inferior  Courts  of  each 
county,  from  whose  decision,  tliere  may  be  an  appeal  to  the 
Superior  Court."     Id,  910. 

Is  it  not  the  conclusion  to  be  drawn  from  this  part  of  the 
Constitution,  and  from  these  Acts  to  carry  out  the  part,  that 
the  Courts  of  Ordinary  have  exclusive  original  jurisdiction 
of  all  cases  concerning  probates  and  administrations — all, 
without  a  single  exception — and  that  the  only  jurisdiction  of 
such  cases  which,  any  other  Court  has,  is  an  appellate  inns- 
diction.  I  strongly  incline  to  think  so.  Perhaps,  a  Court  of 
Equity  may  have  the  power  to  aid  this  jurisdiction  of  the 
Courts  of  Ordinary, by  compelling  discovery.  That  is  a  ques- 
tion on  which,  I  express  no  opinion.    See  21  Ga,,  14. 

But,  at  least,  this  may  be  assumed  as  true;  that  to  put  a 
<:ase  like  the  present,  within  the  jurisdiction  of  a  Court  of 
Equity,  the  case  must  be  one  entitled  to  a  relief  which,  a  Court 
of  Ordinary  cannot  give,  and  which  a  Court  of  Equity  can 
give.     This,  the  counsel  for  the   defendant  in  error,  admit. 

The  question  then  becomes  this,  is  the  present  case  enti- 
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tied  to  a  relief  which,  a  Court  of  Ordiaary  caiitiol  give^  and 
which   a  Court  of  Kquify  can  give? 

What  is  the  relief  to  which,  the  case  is  on!iiI(  d  ?  'rh<?  os- 
tabiishment  of  the  pai)cr  as  a  will.  Tliat  will  ccniprc  h.Mid 
all  the  relief  prayed  lor.  Is  this  a  ntlif^f  attuiiiahlr.  In  t.rr  in 
a  Court  of  Equity,  than  in  a  Court  of  Ortlinary  ?  Wcdo  n.>t 
see,  that  it  is. 

Grant  that  the  paper  to  be  propounded  as  a  will  has  been 
burnt  up,  yet  a  Court  of  Ordinary  can  as  well  establish  a  lo^t 
or  destroyed  will,  as  can,  a  Court  of  Equity.  Whatever 
evidence,  in  such  a  case,  a  Court  of  Equity  can  coniman.J  a 
Court  of  Ordinary  can  equally  comniand.  Cast\s  in  plenty, 
of  the  establishment  of  lost  wills  by  the  E*'ele^iasti(  al  Conns, 
are  to  be  found. 

Grant,  also,  that  this  paper  was  once  pres^Mitrd  to  tlie 
Court  of  Ordinary,  for  probate,  and  was  thf^n  ndJM'!:  /  d  \n  he 
not  a  will;  and  grant,  that  the  reasons  j^tated  in  ih»;  inil  why 
that  judgment  should  not  bitid  Street,  tlu)  defendam,  n-e  suf- 
ficient, yet  those  reasons  will  be  as  avadabh^  itj  the  (^.nri  of 
Ordinary,  as  they  could  be,  in  a  Court  ofp]quity.  What  are 
those  reas>ns?  They  are;  fir>t,  that  the  judgtu^nt  was  pro- 
cured by  a  fraudulent  ai^recni/ut  biMween  the  pei>  )u  named 
as  executor  in  the  paper,  and  the  heirs  of  the  auie.orof  ihe 
paper.  Secondly,  that  one  of  the  h^'uefieiaries  uii-.  r  the  pa- 
per, at  the  time  of  the  judgnienf,  was  a  minor,  w.us  a  resident 
of  North  Carolina,  and  was  without  notiee  of  the*  suit.  These 
reasons  would  be  as  available  in  the  Courtof  Orditiary,  as 
they  could  be  in  a  Courtof  Equity.  A  Cotirt  ol  Ordinary 
can  set  a^i<le  any  of  its  judgments  procuref]  hy  Aaud  ;  a 
Court  of  Kquiiy  cMdd  do  no  more.  A  Court  oi  OnHnary 
would  no  more  hold  one  of  its  judmnents,  to  b:»  hi-i-ling  on  a 
person  not  of  aLro,  or  not  within  the  State,  or  not  !'Mving  no- 
lice  of  the  suit  in  whieh,  the  jiulgment  was  rendrrecJ,  than 
would  a  Court  of  Equity. 

For  aught  that  we  ean  see,  thr»n,  the  relief  to  which,  the 
complainaiU    Street    is  emilled,  is   quite   as  attainable  in   a 
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Court  of  Ordinary,  as  it  could  be,  in  a  Court  of  Equity. 
Consequently,  we  think,  that  a  Court  of  Eqiiiiy  has  no  juris- 
diction of  this  case.  1  hercfore,  we  mubi  iiold,  iliat  the  de- 
murrer ought  to  have  been  sustained. 


Judgment  reversed. 


Job  Turner,    plaintiff  in   error,  vs.  Henrt  B.  Jones,   and 
others,  defendants  in  error. 

[1.]  If  the  bill  states  a  title  in  the  plaintifl;  and  alleges  that  a  discovery  is  Be- 
cessary  to  establish  that  title,  a  demurrer  on  the  ground  that  there  is  an  ade- 
quate remedy  at  law  is  not  sustainable. 

[2.]  Turner  filed  his  bill  against  Joiner  and  Spicer,  and  against  Hodges  aii4 
others,  in  which,  he  alleged,  that  a  lot  of  land,  drawn  by  Jones,  was  sold  un- 
der ^Ji.fa.  against  Jones,  and  l>ought  by  Hodges, — that  the  Sherifl*  made  a 
deed  to  Hodges,  but  that  this  deed  had  been  burned  with  the  Court-House  ; 
that  Hodges  gold  the  land  to  Turner,  and  that  afterwards  Jones,  think- 
ing  to  take  advantage  of  the  destruction  of  the  deed,  alf^o  l)Ought  the  land, 
and  put  Spicer  in  possession  of  it,  as  his  tenant.  The  bill  also  alleged,  that 
a  discovery  was  necessary,  to  enable  the  plaintiff  to  prove  these  allegations. 
It  prayed,  that  the  deed  might  be  established,  and  that  the  land  be  delivered 
to  Turner,  and  the  rents  accounted  for  to  him. 

Heldy  That  Joiner  and  Spicer  were  proper  parties  to  the  bill. 

In  Equity,  from  Schley  county.  Decision  on  demurrer, 
by  Judge  Worrill,  at  August  Term,  1858. 

This  was  a  bill  by  Job  Turner,  against  Henry  B.  Jones, 
John  Joiner,  Cullen  R.  Lockett,  John  Hodges,  and  Winstead 
Spicer,  to  establish  a  lost  deed,  and  for  an  account  and  re- 
lief. 

The  bill  states  tliat  Henry  B.  Jones  was  the  drawer  of  lot  of 
land  No.  132,in  the  third  district  of  originally  Muscogee,  now 
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Marion  county,  to  whom  a  grant  fioin  the  State  issued:  That 
afterwards,  in  1838,a^.ya.  issued  against  Jones,  from  a  Justices 
Court  in  Meriwether  county,  and  transferred  to  Marion  coun^ 
ty,  and  levied  upon  said  lot  of  land  as  the  property  of  Jones. 
Levy  dated  22d  March^  1842,  and  said  lot  of  land  sold  on 
the  first  Tuesday  in  May,  1842,  by  said  Cullen  R.  Lockett, 
Sheriff  of  said  county,  to  said  John  Hodges,  for  the  sum  of 
fourteen  dollars,  who  executed  to  him  a  deed  for  the  same. 

The  bill  further  states,  that  at  the  time  of  the  execution  of 
said  deed  by  the  Sheriff  to  Hodges,  the  said  deed  and  execu- 
tion were  handed  to  the  Clerk  of  the  Superior  Court  of  Ma- 
rion county,  who  duly  recorded  the  same ;  but  that  said  orig- 
inals and  record  were  afterwards  destroyed  by  the  burning 
of  the  Court  House  of  said  cownty,  in  1845. 

The  bill  further  states,  that  Hodges  sold  said  lot  of  land  to 
plaintiff  on  the  15th  day  of  December,  1851,  and  executed 
and  delivered  his  warrantee  deed  for  the  same.  That  John 
Joiner  pretends  to  have  title  to  said  lot  of  land,  and  claims 
the  same,  and  has  placed  Winstead  Spicer  in  possession  there- 
of, as  his  tenant.  That  at  the  time  Joiner  purchased  said 
lot,  he  knew  that  plain  tiff  had  a  good  title  to  the  same,  and  was 
in  possession  thereof;  but  knowing  that  said  execution  and 
deed  had  been  destroyed  by  fire,  as  before  stated,  he  pur- 
chased with  the  intention  to  defraud  plaintiff. 

The  bill  states,  that  plaintiff  has  no  moans  of  establishing 
the  foregoing  facts  but  by  a  discovery  from  said  parties — 
defendants* 

The  prayer  of  the  bill  is,  that  copies  of  said  destroyed ^./ir. 
and  deed  be  set  up  and  established  by  a  decree  of  this  Court, 
in  lieu  of  the  originals  so  destroyed;  that  said  Joiner,  his 
assigns  and  tenants,  be  compelled  and  decreed  to  deliver  to 
plaintiff,  the  possession  of  said  lot  of  land,  and  account  for 
the  rents  and  profits  of  the  same. 

Defendants  demurred  to  this  bill,  on  the  grounds: 

1st.   Because  plaintiff  had  full  and  adequate  remedy  at  law 

2d.  Because  of  a  misjoinder  of  parties. 
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After  argument,  the  Court  sustaiued  tlie^demurrer  and  dis- 
missed the  bill,  and  plaintifi"  txeepied. 

Blandford  &  Crawford,  for  plaintiff  in  error. 

W.  D.  El  AM,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  Court  right  in  sustaining  the  demurrer  ? 

The  grounds  of  the  demurrer  were  two,  1st.  That  there 
was  an  adequate  remedy  at  law.  2d.  That  Joiner  and  Spi- 
cer  were  improperly  joined  with  the  other  defendants. 

[1.]  The  bill  states  facts  which  make  out  a  right  in  the 
plaintiff,  to  the  relief  he  asks  for;  and  it  says,  that  he  has 
no  means  of  establishing  these  facts,  except  a  discovery  from 
the  defendants.  If  this  allegation  be  true,  there  is  no  ade- 
quate remedy  at  law — the  discovery-act  left  out  of  the  ques- 
tion, as  by  its  own  terms,  it  has  to  bo.  And  the  bill  being 
demurred  to,  we  have  to  take  the  alkgaiion  as  true. 

The  first  ground  of  the  demurrer, then,  was  not  good. 

[2.]  Was  the  second,  good  ?  That  was,  a  misjoinder  of 
parlies;  that  Joiner  and  Sj)icer  were  improper  parties  de- 
fendants. 

First,  as  to  Joiner. 

The  bill  alleges,  that  the  land  was  sold  under  a  Ji.  fa, 
against  the  drawer,  Jones,  and  bought  by  Hodges;  and, that 
the  deed  made  by  the  Sheriff,  to  Hodges,  was  burned.  That 
Hodges  sold  the  land  to  Turner,  the  plaintiff, — that  after- 
wards. Joiner,  thinking  to  tak-:;  advantage  of  the  destruction 
of  the  Sheriff's  deed,  also  bought  the  land,  and  put  Spicer  in 
possession  of  it  as  his  tenant. 

If  these  allegations  are  true.  Turner  is  entitled  to  have  the 
destroyed  deed  established,  and  also,  to  recover  possession  of 
the  land  with  the  rents.     And  these  things  are  what  the  bil 
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prays  for.  It  is,  therefore,  highly  to  the  interest  of  Joiner,  to 
show,  that  they  are  not  true.  Bat  this  he  cannot  do,  without 
being  a  party  to  tlie  hill.  He,  therefore,  ought  to  be  a  party 
to  the  bill.     2  Danl  Clu  P/\  373. 

Again,  Hodges  having  had  his  deed  burnt,  and  not  being 
able  to  prove  the  deed,  and  the  other  facts  of  his  case,  with- 
out a  discovery,  has  the  right  to  go  into  equity  against  Join- 
er to  get  possession  of  the  land  and  the  rents.  Now,  sup- 
pose we  admit  it  to  be  true,  that  Joiner  and  Spicer  ought  not 
to  be  joined  with  Hodges,  and  the  other  defendants,  'yet  it 
would  be  for  the  plaintiff*,  to  say  which  of  these  two  sets  of 
defendants,  he  would  strike  from  his  bill,  and  will  Joiner 
think  it  to  his  interest,  that  himself  and  Spicer  should  be  re- 
tained, and  Hodges  and  the  other  defendants  rejected  ?  We 
hardly  suppose  that  he  Avill:  what  he  wants  is,  that  he  and 
Spicer  shall  be  dismissed  from  the  bill,  hut  whether  he  will 
get  that  or  not,  even  if  he  is  right  in  his  view  of  the  law, 
-will  depend  on  the  plainthf. 

For  aught  that  we  can  see.  Joiner  was  a  proper  party  to 
the  bill. 

And  if  it  be  true,  that  Joiner  was  a  proj)er  party  to  t]:e 
bill,  it  must  be  true  that  Spicer  was,  for  Spicer  was  but  the 
tenant  of  Joiner. 

We  think,  then,  that  the  second  ground  of  the  demurrer, 
was  like  the  first,  invalid.  Consequently,  we  think  the  Court 
below  erred  in  sustaining  the  demurrer. 

Judgment  reversed. 
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Bartlt  McCRARr,  plaintiff  in  error,  vs.  Tomlin  King  and 
Luke  Dimond,  defendants  in  error. 

Where  a  promissory  nolo  to  which  there  is  a  surety,  is  held  by  a  creditor  of  the 
owner,  as  a  collateral  security — such  creditor  is  ihe  proper  per^on,  to  be  ii». 
liHed  by  the  surely,  to  sue  the  maker,  under  the  statute  of  1S3I. 

Certiorari,  from  Mtiscogee  county.  Decision  by  Judge 
WoRRiLL,  at  November  Term,  1858. 

Bartly  McCrary  brought  suit  in  a  Justice  Court  against 
Tomlin  King  and  Luke  Dimond,  on  a  promissory  note,  of 
which  the  following  is  a  copy: 

?50.  By  the  first  day  of  November,  we  or  either  of  ui 
promise  to  pay  Bartly  McCrary,  or  bearer,  the  sum  of  fifty 
dollars,  for  value  received,  this  February  18,  1857. 

(Signed,)  TOMLIN  KING, 

LUKE  DIMOND. 

Dimond  filed  the   following  pleas  in  the  Justices  Court: 

1st.  The  general  issue. 

2d.  That  he  was  security  only  for  King,  and  prayed  that 
if  judgment  be  rendered  against  him,  it  should  be  against 
him  as  security. 

3d.  That  being  only  security  on  said  note,  and  which  was 
known  to  plaintiff,  after  said  note  became  due,  he  had  given 
notice  to  the  holder,  John  J.  McKendree,  to  sue  on  said  note 
and  collect  the  same  out  of  the  principal,  which  said  holder 
had  failed  to  do,  within  three  months  thereafter,  whereby 
defendant  was  discharged  as  provided  by  statute. 

The  plaintiff  offered  and  read  in  evidence  the  note  and 
closed. 

It  was  admitted  that  Dimond  was  only  security  on  the 
note,  and  known  so  to  be  by  plaintiff,  at  the  time  said  no- 
tice was  given. 
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t/".  «7L  AIcKendf-ee  UisiiRed :  That  plaintilf  placed  the  note  in 
his  hands  for  the  con  veiiience  of  King  and  Diinond,  to  pay  the 
same  when  due,  and  instructed  witness  to  apply  the  proceeds 
iprhen  collected,  to  the  payment  of  demands  lield  by  him,  wit- 
ness, against  plaintiff  1  hat  said  note  was  not  paid  at  maturity; 
that  sometime  in  December  or  January,  last,  after  the  note  fell 
due,  Dimond  called  on  witness  and  told  him  that  he  wanted 
him  to  proceed  and  make  the  money  out  of  King,  and  that 
there  was  cotton  belonging  to  King  in  Columbus,  more  than 
sufficient  to  pay  the  debt.  The  note  was  then  in  possession 
of  w^itness,  and  more  than  three  months  elapsed  before  said 
note  was  put  in  suit.  That  witness  told  Dimond  that  he  had 
no  authority  or  right  to  institute  suit  upon  said  note;  for 
plain  tiff  told  him  not  to  sue  on  said  note  when  he  deposited 
it  with  witness,  and  toid  Dimond  where  plaintiff  lived,  and 
advised  him  to  notify  plaintiff,  that  he,  witness,  was  not  the 
agent  of  plaintiff,  and  had  no  interest  in  the  note.  That  if 
said  note  had  been  paid  to  witness,  he  would  have  delivered 
up  the  note ;  that  he  had  the  right  to  receive  the  amount  due 
on  said  note,  and  it  was  placed  in  his  hands  for  that 
purpose;  that  witness  never  notified  plaintiff  of  what  Di- 
XDoud  had  required  in  relation  to  suing  and  collecting  said 
note,  until  sometime  in  June  or  July  last,  nearly  six  months 
after  the  notice  was  given. 

Upon  this  testimony,  the  Justices  gave  judgment  against 
botii  defendants.  King  as  principal,  and  Dimond  as  security; 
to  which  judgment,  Dimond  excepted,  and  sued  out  a  certio- 
rari, to  have  said  judgment  corrected  and  reversed. 

Upon  the  hearing  before  Judge  Worrill,  he  reversed  the 
decision  and  juflgnicijt  of  the  Justice's  Court,  and  ordered  a 
new  trial. 

To  which  decision  counsel  for  McCrary  excepted. 

Corbet;  and  Dentox,  for  plaintiff  in  error. 
Alex.  Cooper,  contra.     • 
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By  the  Court, — Benxing  J.  delivering  tlie  opinion. 

The  judgment  sustaining  the  certiorari,  was  clearly  right, 
if  McKendree,  the  person,  to  whom  ihe  notice  to  sue,  was 
given,  was  the  person  to  wiioni  that  notice  ought  to  hare 
been  given. 

McKendree  held  the  note,  as  a  collateral  security.  He 
was  instructed  by  the  owner  of  the  note,  to  api>ly  the  pro- 
ceeds of  it,  when  collected,  to  the  payment  of  a  demand 
held  by  himself,  against  the  owner.  This  gave  him  the  right 
to  hold  on  to  the  note,  as  a  security  for  this  demand. 

This  being  so,  he  was  the  legal  as  well  as  the  "actual 
holder'*  of  the  note;  he  and  he  only,  was  the  person  who 
had  the  right  to  brirjg  suit  upon  it.  He  therefore  was  the 
person  proper  to  bo  notified  by  a  surety  to  the  note,  to  sue 
the  maker  of  it,  under  the  Art  oi  1831,  (Pa  Big.  471,)  for 
that  Act  says,  that  •*  where  the  security"  to  a  note  shall  '*  re- 
quire the  holder  thereof,  to  {)rocGHd  to  collect  the  same,"  and 
the  holder  does  not  proceed  to  do  so,  within  tiireo  months, 
the  "security  shall  be  no  longer  liable." 

In  Carhart^  Bro.  &  Co,  vs.  lVyn7i,{22  Ga.  2  t,)  the  holder 
had  no  legal  title  to  the  note,  as  a  collateral  security;  a  thing 
which  disiiiJguishes  that  case  from  this. 

Judgment  affirmed. 

Judge  McDonald,  on  account  of  illness,  did  not  preside  in  this  case. 
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Com[  ton  vs.  \',  illian.s. 

P.  M.  CoMPTON,  plaintiff  in  error,  vs.  JMathcw  Williams,  de- 
fendant in  error. 

[1.]    ^V'hcn  one  of  the  suroiic^oa  a  <-i.  sa.  bond,   surreiiJtvs  iht-  principal,  the 

acl  13  a  diacharge  of  all  ;hc  >urclic"<. 
[2.]   Lassiter  aiul  Crviss  were  sureties  for  William^,  on  a  ca.  sa.  boiul.     Lassiter 

surrendered  Williariis,  and.  llitTciipon,  Croxri  \vrt»ieon  the  back  of  the  bond, 

"  I  hereby  airree  to  be  bound  on  .said  I^oud  i.i  lus,''LnsMler\s"  Mead."' 
Held,   That  lliis  wrilin:r  meant,  that  he,  I?ro\vn,  was  to  be  iial  le  only  along  with 

Cross  as  Las<iler  b..J  bi^eii :  not,  that  he  was  lo  be  liable,  whether  Crosts  was 

or   not. 
[3-]   The  principal  in  a  c.t.  .sa.  bOiiJ,  Is   n'->t  <Ii  ehTr<.;ed  from  It,  by  the  di  eharge 

o/"rhestirel:e:»,  ncir.  by  the  act  of  ihe  Sl^erilK  in  lettiii-him  -oatlar-e.  There- 

fyre,  if  he  appear.s  aceordintx  lo  the  condition  of  tlio   bond,  he  is   lo  be  dealt 

'A'ith,  as  iIioiijTh  notuinj?  uau^ual  had  happened. 

^lotion  to  enter  up  judgment  on  ca.  sa,  bond.  Made  be- 
fore Judgo  KiDDoo,  in  Terrell  Superior  Court,  at  September 
adjourned  'J'erm,  \C3S, 

A  writ  of  capias  ad  satisfaciendum  issued  from  the  Supe- 
rior Court  of  Terrell  county,  at  the  instance  of  the  plaintiff  in 
error,  against  the  defendant  in  error,  returnable  to  the  Sep- 
tember Term,  lS5S,ofsaid  Court.  The  defendant,  Williams, 
having  been  arrested  by  the  Sheriff  of  said  county,  gave  bond, 
with  S.  F.  Lassiter  and  Wm.  G.  Cross  as  his  securities,  for 
his  appearance  at  the  Superior  Court  of  the  county  of  Terrell, 
on  the  third  Monday  in  September,  1858,  then  and  there  to 
stand  lo  and  abide  such  proceedings  as  might  be  had  by  the 
Court,  in  relation  to  the  taking  of  the  benefit  of  the  Act  for 
tVie  relief  of  insolvent  debtors,  by  the  defendant,  Williams, 
and  to  personally  answer  and  perform  such  further  order  of 
said  Court,  as  might  be  made  in  the  premises. 

During  the  September  Term  of  said  Court,  the  security, 
Lassiter,  delivered  up,  in  open  Court,  the  body  of  thedefend- 
ant,  Williams,  and  the  following  agreement  was  endorsed  on 
the  bond  : 

"S.  F.  Lassiter  having  come  into  Court  and  delivered  up 
the  defendant,  M.  Williams,  I  hereby  agree  to  be  bound  on 
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said  bond  in  his  stead,  for  the  purposes  therein  mentioned. 
Witness  my  hand  and  seal  this  25th  day  of  September,  1858. 

ABSALOxM  BROWN,  [l.  a] 
Tested  by  W.  C.  Thornton,  Sheriff." 

An  exojioretur  Rs  to  Lassiter,  from  liability  on  said  bond, 
was  entered  on  the  minutes  of  the  Court,  at  the  regular  Sep- 
tember Term  aforesaid.  At  the  adjourned  Term  of  said 
Court,  in  the  month  of  November,  1858,  and  on  the  last  day 
of  said  Term,  the  case  was  called.  The  defendant,  Williams, 
was  in  Court,  but  was  not  offering  to  take  the  insolvent  oath, 
and  had  failed  to  give  notice,  or  to  comply  with  the  require- 
ments of  the  statute  for  the  relief  of  honest  debtors.  Plaintiff 
here  proposed  to  enter  up  judgment  on  the  bond,  against  the 
securiiies,  William  G.  Cross  and  Absalom  Brown,  which  mo- 
tion the  Court  refused  to  allow,  on  the  ground  that  the  exon- 
cfreter,  as  to  Lassiter,  operated  as  a  discharge  from  liability 
on  said  bond,  as  to  his  co-security,  Cross,  also.  To  this  de- 
cision plain  I  iff"  excepted. 

Plaintiff  then  moved  to  enter  up  judgment  on  the  bond,  as 
to  the  new  security.  Brown.  The  Court  refused  the  motion, 
and  plaintiff  excepted. 

Plaintiff  then  moved  the  Court  to  order  the  defendant, 
Williams,  into  the  cnstody  of  the  Sheriff,  and  to  jail,  in  dis- 
charge or  satisfaction  of  said  ca,  sa.  Which  motion  the 
Court  refused,  and  plaintiff  excepted. 

Lyon  &  Irvin  ;  Douglass  &  Douglass,  for  plaintiff  in  error 

McCay  &  Hawkins  ;  Hood  &  Robinson,  contra. 

By  the  Court, — Benning  J.  delivering  the  opinion. 

[l.]  If  Cross  was  discharged,  the  Court  was  clearly  right, 
in  refusing  the  first  motion.  He  was  discharged.  The  sur- 
render of  Williams,  the  principal,  by  Lassiter,  Cross's  co-sure- 
ty, took  Williams  out  of  the  custody  of  Cross.     That  was  suf- 
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ficient  to  discharge  Cross  from  the  bond.  The  case  was  the 
same  in  principle,  as  if  Williams  had  been  arrested  for  a 
crime,  which  would  have  discharged  the  bail,  and,  for  the 
reason,  that  such  arrest  would  take  their  principal  out  of 
their  custody. 

[2.]  If  Brpwn  was  not  bound,  the  Court  was  also  clearly 
light,  in  refusing  the  srcond  motion.  And  Brown  was  not 
bound.  By  the  terms  of  his  contract,  he  was  merely  to  be 
bound,  in  Lassiter's  stead ;  that  is,  was  to  be  bound,  in  the 
same  manner  as  that  in  which  Lassiter  had  been  bound. 
And  Lassiter  had  been  bound,  only  along  wiihl'ross.  Then, 
Brown,  by  the  terms  of  his  contract,  could  only  be  bound 
along  with  Cross.  But  Cross  not  being  bound,  he.  Brown, 
could  not  be  bound. 

On  these  two  motions,  then,  we  think  that  the  Court  was 

If  Williams,  the  principal,  was  still  liable  on  the  bond,  the 
Court  was  wrong  in  overruling  the  third  motion;  for  he 
ixras  in  Court,  and  that  was  a  compliance  with  the  condi- 
tion of  the  bond,  and  the  motion  was  the  one  called  for  by 
the  state  of  the  case — called  for  by  the  absence  ofprepara- 
tion«  on  the  part  of  Williams,  to  entitle  himself  to  take  the 
oath.  The  condition  of  a  ca.  sa.  bond,  is,  not,  that  the 
defendant  shall  appear  and  take  the  oa(k\  but,  that  he  shall 
appear  and** abide  by  such  proceedings  as  may  be  had  by 
ttie  Court,  in  relation  to  his,  her  or  their  taking  the  benefit'^ 
of  the  Act.  Consequently,  if  he  appears,  and  abides  by  the 
proceeding  that  may  be  had  in  his  case,  whatever  that  may 
be,  whether  an  order  of  discharge,  or  an  order  of  imprison- 
ment, he  has  complied  with  the  condition  of  his  bond.  Wil- 
liams, then,  being  in  Court,  he  had  performed  the  condition 
of  his  bond,  and  the  motion  being  the  regular  one,  the  state 
of  the  case  considered,  it  should  have  been  granted,  unless 
something  had  happened  by  which,  Williams  had  been  dis- 
charged from  the  bond.     This  seems  manifest 

I«Jow  had  any  thing  happened  to  discharge  Williams  from 
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the  bond,  or  to  render  it  null,  as  to  him?  Nothing,  as  far  as 
we  can  see.  Things  had  happened  by  which,  his  sureties 
were  discharged  ;  but  these  things  did  not  extend  to  him,  and 
his  liability.  The  discharge  of  the  principal,  is  the  discharge 
of  the  surety;  but  the  discharge  of  the  surety,  is  not  the  dis- 
charge of  the  principal.  Suppose  Williams  had  given  the 
notices,  Sec,  to  his  creditors — had  done  all  that  the  law  re- 
quired him  to  do,  would  he  not  have  been  entitled  to  the  ben- 
efit of  the  Act,  notwithstanding  the  fact,  that  his  sureties 
were  discharged  ?     Can  there  be  a  doubt  of  it  ? 

True,  the  Sheriff  discharged  him  out  of  his  custody^  when 
Brown  stipulated  to  take  Lassiter's  place.  But  what  of  that  ? 
Could  the  Sheriff  discharge  him  from  his  bojid  ?  The  Sher- 
iff had  no  power  to  do  such  a  thing.  Besides,  that  was  not 
the  intention  of  the  Act,  but  was  just  the  reverse  ;  the  inten- 
tion was,  that  Williams  should  comply  with  the  condition  of 
the  bond — was,  that  the  bond  should  still  be  binding  on  him« 
The  act  may  have  been  one  by  which,  the  Sheriff  himself  be- 
came suhject  to  a  liability,  but  we  do  not  see  how  it  could  be 
one,  to  discharge  Williams  from  his  liability. 

[3.]  We  think,  then,  that,  as  nothing  had  happened  to  dis- 
charge Williams  from  the  bond,  and  as  he  Avas  in  Court,  the 
Court  should  have  granted  this  third  motion — the  motion  to 
order  Williams  into  custody. 

Judgment  reversed. 

McDonald  J.  absent. 
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Henry  Jacobs,  plaintiff  in  error,  vs.  Joseph  Pou,  adminis- 
trator, &c.,  defendant  in  error. 

A  judg-ment  granling  a  new  trial  on  the  gronnd,  that  the  verdict  is  contrary  to 
the  evidence,  will  not  be  disturbed,  except  in  a  case  of  the  flagrant  abuse  of 
discreiioQ. 

la  equity,  in  Talbot  Superior  Court  Decision  by  Judge 
WoRRiLL,  September  Term,  1858. 

In  1825,  Seaborn  Jacobs  died,  owning  a  small  estate,  and 
leaving  a  widow  and  two  infant  children,  Geoige  M.  Gullett 
became  the  administrator,  and  took  possession  of  the  estate. 
In  1831,  letters  dismissory  were  granted  by  the  Ordinary  of 
Monroe  county,  to  the  administrator.  Gullett  afterwards^ 
died,  and  Joseph  Pou  was  appointed  administrator  of  his 
estate.  T.  W.  Moore  was  appointed  guardian  of  Henry  Ja- 
cobs, one  of  the  minors,  (the  mother  and  one  of  the  child- 
ren being  dead,)  and  as  such,  filed  a  bill  for  account  against 
the  administrator  of  Gullett.  In  1847,  Henry  Jacobs  arrived 
at  age.  The  bill  of  the  guardian  continued  pending  until 
1851,  and  was  then  dismissed.  In  1852,  (but  not  within  six 
months  after  the  dismissal  of  the  former  bill,)  Henry  Jacobs 
in  his  own  right,  filed  a  bill  against  Pou,  as  administrator, 
for  an  account,  and  alleged  that  the  judgment  granting  letters 
of  dismission  had  been  fraudulently  obtained  by  the  said 
Gullett,  by  false  representations  made  by  him  to  the  Ordina- 
ry, as  to  his  having  settled  up  and  paid  out  said  estate. 

In  September,  1855,  complainant  filed  an  amendment  to 
the  bill  alleging  that  for  several  years  before  he  became  of 
age,  and  ever  since  that,  that  he  resided  in  the  State  of  Ala- 
bama, at  a  great  distance  from  the  county  of  Talbot ;  that  he 
r^ied  for  a  successful  asserlion  of  his  rights  in  this  case  up- 
on tl:^  fidelity  of  his  guardian,  Thomas  W.  Moore,  in  prose- 
ctitf ng  the  amt  commenced  by  him ;  that  he  knew  nothing 
of  the  abandonment  of  the  bill  by  Moore,  tmtil  within  two 
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weeks  before  the  filing  of  the  bill  in  his  own  name.  The 
amendment  further  alleged,  that  said  Gullett  obtained  his 
dismissal  by  the  Court  of  Ordinary  of  Monroe  county,  with- 
out paying  over  the  distributive  share  of  complainant,  by 
the  consent  and  connivance  of  complainant's  mother;  that 
Gullett  represented  to  her  that  he  wanted  to  remove  to  Tal- 
bot county,  that  it  would  be  inconvenient  for  him  to  make 
his  returns  in  Monroe,  that  he  wanted  to  relieve  his  securi- 
ties, and  that  if  complainant's  mother  would  make  no  objec- 
tion to  his  dismissal,  he  would  hold  the  shares  of  complain- 
ant and  his  sister  until  they  became  of  age,  or  until  a  guar- 
dian should  be  appointed  for  them  in  Stewart  county,  to 
which  complainant's  mother  was  about  to  remove  and  that 
Gullett  did  in  fact,  subsequent  to  his  dismissal,  recognize  his 
liability  on  said  agreement  with  complainant's  mother. 

On  the  trial  of  this  bill,  it  was  proven  by  Mrs.  McKenziey 
^that  she  was  very  confident  that  Mr.  Gullett  never  paid 
over  any  portion  of  the  estate  or  its  proceeds  to  any  person^ 
during  his  life- time,  except  the  pittance  of  interest  which  he 
paid  to  the  widow ;  and  her  reasons  were,  that  Henry  Ja- 
cobs lived  with  her  the  most  of  the  time,  from  his  father's 
death,  to  the  death  of  Gullett,  and  if  there  had  been  any 
money  paid,  she  would  have  known  it" 

Mrs.  McNeil,  swore:  That  in  1827  or  1828,  George  M^ 
Gullett  said  he  had  in  his  hands  |I400  belonging  to  the  heirs 
of  Jacobs,  and  gave  Mrs.  Jacobs,  a  written  statement,  show- 
ing what  was  due  to  the  heirs ;  that  Mrs.  Jacobs  had  that 
writing  in  1836 ;  that  Gullett  never  paid,  so  far  as  she  knew, 
but  five  dollars  of  that  sum,  and  that  was  for  the  schooling 
of  Henry,  about  1833 ;  that  witness  went  with  the  widow 
Elizabeth  Jacobs,  to  Forsyth,  in  Monroe  county ;  that  Gul- 
lett petitioned  for  a  dismissal ;  that  there  was  an  agreement 
in  writing,  given  by  Gullett  to  the  mother  of  Henry  Jacobs, 
acknowledging  that  he  had  four  hundred  dollars  in  his  hands, 
and  that  he  would  remove  it  to  Talbot  county,  and  place  it 
on  the  record  there. 
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Lermiel  T,  Downing^  swore  :  That  within  six  months 
after  the  dismissal  of  the  former  bill,  filed  by  the  guardian, 
he  forwarded  to  the  Clerk  of  Talbot  Superior  Court,  this  bill, 
directing  him  to  file  it;  that  he  so  sent  the  bill,  supposing 
that  the  administrator,  still  lived  in  the  county  of  Talbot. 

George  N.  Forbes,  Clerk  of  the  Superior  Court  of  Talbot 
county,  swore :  That  he  received  this  bill  within  six  months 
after  the  dismissal  of  the  former  bill.  Defendant  had  not 
resided  in  the  county  of  Talbot  for  more  than  a  year;  but 
■witness  knew  that  he  intended  shortly  to  return  to  Talbot; 
■witness  immediately  notified  Mr.  Downing,  complainant's 
solicitor,  of  these  facts ;  as  soon  as  defendant  returned  to 
Talbot  this  bill  was  marked  of  file. 

The  jury  found  a  verdict  for  the  complainant  On  motion 
the  Court  granted  a  new  trial,  because  the  verdict  was  con- 
trary to  law  and  evidence. 

To  this  decision,  the  complainant  excepted. 

li.   T.  Davrtmx&y  for  plaintiff  in  error. 

B.   Hill;  Smith  &  Poir,  contrcu 

By  the  Court — ^Bbnnino  J.  delivering  the  opinion. 

In  this  case,  the  Court  below  granted  the  motion  for  a 
neiv  trial,  which  motion  was  put  on  the  ground,  that  the 
verdict  iwas  contrary  to  law  and  evidence. 

A  majority  of  this  Court  do  not  see  any  sufficient  reason 
to  disturb  the  judgment  granting  the  motion.  They  would, 
lio^wever,  have  been  as  well  satisfied  had  the  motion  been 
refused.     There  was  some  evidence  on  both  sides. 

Farther  remark,  the  case  does  not  seem  to  call  for. 

Judgment  affirmed. 
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,129     U   Jaaies  L.  Powell   et  al.,  plaintiff  in  error,  vs.  Josiah  C. 

129       91 


Powell,  defendant  in  error. 

A  moiher,  gratuitously,  conveyed  the  half  of  lot  one  hundred  andffty-eigkti 
to  one  of  her  children,  she  intending  to  convey  the  half  of  lot  one  hundred 
andjifty-seven.  She  died  intestate,  leaving  this  child  and  other  children,  and 
this  child  filed  a  bill  against  her  administrator,  to  correct  the  mistake. 

Beld^  That  he  had  no  right  to  have  the  mistake  corrected,  the  deed  being  vol- 
untary. 

In  equity,  in  Marion  Superior  Court.  Tried  before  Judge 
WoRRiLL,at  September  Term,  1858. 

This  was  a  bill  filed  by  Josiah  C.  Powell,  against  James 
L.  Powell  and  Martin  L.  Bivins,  for  the  purpose  of  correct- 
ing a  mistake  in  deeds. 

The  bill  states,  that  at  the  sale  of  the  estate  of  William 
Powell,  deceased,  made  by  complainant  and  Bivins,  as  exec- 
utors of  said  William,  the  south  half  of  lot  of  land  No.  157, 
in  the  32d  district  of  Marion  county,  was  purchased  by 
Nancy  Powell,  the  widow  of  testator,  and  mother  of  com- 
plainant ;  that  by  mistake,  said  land  was  described  in  the 
deed  of  conveyance  made  by  complainant  and  Bivins,  as 
executors  to  said  Nancy,  as  the  south  half  of  lot  No.  158; 
that  said  Nancy  subsequently,  by  deed,  made  and  delivered 
in  her  life-time,  in  consideration  of  natural  love  and  aflfec- 
tion,  conveyed  said  premises  to  complainant,  representing 
and  describing  the  same  as  lot  No.  158,  when  it  was  lot  No. 
157,  and  so  intended  and  understood  by  all  the  parties  in 
and  to  both  said  deeds. 

The  bill  further  states,  that  Nancy  Powell,  died  in  1857, 
and  complainant  is  in  possession  of  said  land,  but  that  James 
L.  Powell,  as  the  administrator  of  said  Nancy,  claims  the 
said  south  half  of  lot  No.  157,  as  part  and  parcel  of  her 
estate  and  is  threatening  to  sell  a  part  thereof  The  bill 
prays  that  said  deed  be  reformed  and  corrected,  and  that 
Jatnes  L.  Powell  be  enjoined  from  selling  said  south  half  of 
lot  157,  &a 
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Powell  and  Bivins,  demurred  to  the  bill,  for  want  of  equi- 
ty, and  at  the  same  time  answered,  that  the  deed  from  Nan- 
cy Powell  to  complainant,  was  voluntary  and  not  upon  valu- 
able consideration,  and  that  complainant  was  not  therefore 
entitled  to  the  relief  sought,  as  against  defendants  as  heirs 
at  law  with  him,  of  said  Nancy.  It  was  admitted  that  James 
L.  Powell  and  the  wife  of  Bivins,  and  some  three  or 
four  others,  were  the  children  of  the  said  Nancy,  who  had 
departed  this  life,  as  stated  in  the  bill,  and  that  nothing  had 
been  said  about  the  alleged  mistake  until  since  her  death, 
and  that  complainant  from  the  time  said  deed  was  executed, 
had  been  in  possession  of  said  lands. 

The  Court  charged  the  jury,  that  complainant  was  entitled 
to  have  said  mistake  corrected  and  the  deed  reformed,  al- 
though the  consideration  was  voluntary.  To  which  charge 
defendants  excepted. 

The  jury  found  for  the  complainant,  and  decreed  a  refor- 
mation of  the  deeds  as  prayed  for,  &c. 

"Whereupon,  defendants  tendered  their  bill  of  exceptions, 
assigning  as  error,  the  charge  of  the  Court  above  excepted  to. 

Wellborn,  Johnson  &  Sloan,  for  plaintiffs  in  error. 
Blandford  &  Crawford,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  charge  of  the  Court,  right?  The  charge  was  as 
follows:  ^*  That  complainant  was  entitled  to  have  said  mis- 
take corrected  and  the  deed  reformed,  although  the  consider- 
ation was  voluntary.'' 

The  deed  here  meant  was  doubtless,  the  deed  made  by 
Mrs.  Powell  to  Josiah  C.  Powell  the  complainant.  The 
real  parties  to  the  question,  were  this  Josiah  C.  Powell,  a 
child  of  Mrs.  Powell,  as  plaintiff,  and  the  other  children  of 
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Mrs.  Powell,  as  defendants,  the  latter,  represented  by  her  ad- 
ministrator. She  died  intestate.  And  it  was  conceded,  that 
if  Josiah  recovered  the  land  meant,  (as  he  alleged,)  by  the 
deed,  he  would  get  more  than  his  share  of  the  mother's  es- 
tate. 

The  deed  by  mistake,  conveying  the  half  of  No.  158,  in- 
stead of  the  half  of  No.  157;  the  legal  title  to  the  half  of 
No.  157,  did  not  by  it  pass  out  of  Mis.  Powell;  and  con- 
sequently, that  title,  when  she  died  intestate,  was  cast  by  the 
law,  on  her  heirs. 

The  question  then  is,  was  a  Court  of  Equity  authorized  to 
interfere  against  the  legal  title  thus  held  by  all  her  heirs,  in 
favor  of  one  of  those  heirs,  claiming  by  a  defective  volun- 
tary deed  ?  And  the  answer,  we  think,  must  be,  in  the  nega- 
tive. 

The  general  principle  on  this  subject,  governing  Courts  of 
Equity,  is,  that  where  the  equities  are  equal,  the  legal  title 
prevails. 

In  the  present  case,  if  there  is  any  difference  in  the  equi- 
ties, it  is  a  difference,  in  favor  of  the  heirs  of  Mrs.  Powell, 
and  against  her  voluntary  donee.  It  is  the  dictate  of  equity 
and  natural  justice,  that  one's  property  should  be  bestowed 
on  one's  children,  rather  than  on  strangers ;  and,  on  those 
children,  equally,  rather  than,  unequally.  This  is  certainly 
so,  if  our  statute  of  distributions  be  taken  as  the  exponent  of 
what  is  equity  and  natural  justice;  for  that  makes  estates  go 
to  the  intestate's  children,  and  puts  the  children  all  on  an 
equality.  According  to  this,  then,  equity  would  say  to  Josi- 
ah that  he  ought  to  be  content  to  stand  on  the  same  footing 
with  his  brothers  and  sisters.  They  in  addition,  have  the 
legal  title.  If,  then,  the  general  principle  is  to  govern,  they 
must  be  allowed  to  prevail  over  him. 

Is  there  anything  to  take  his  case  out  of  the  general  prin- 
ciple.  It  is  said  that  there  is.  It  is  said  in  the  first  place, 
that  the  case  of  a  voluntary  conveyance  in  favor  of  a  wife 
or  children,  is  an  exception  to  that  principle.    But  we  are 
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not  prepared  to  admit  this  proposition.  The  English  decis- 
ions seem  to  be  against  it.  See  1  St  or,  Eq,  Sec.  176,  and 
cases  cited ;  Adams?  Equity  78.  And  if  we  were,  this  is 
not  a  deed  in  favor  of  children ;  it  is  a  deed  in  favor  of  a 
child,  at  the  expense  of  the  children. 

In  the  second  place,  it  is  said,  that  this  case  is  hke  that  of 
Wyche  and  Wife  vs.  Greene^  (16  Ga.  R.)  and,  that,  in  that 
case,  this  Court  ordered  the  mistake  in  the  deed  to  be  cor- 
rected. But  this  case  is  not  jjlike  that  In  that  case,  taken 
as  presented  to  this  Court,  the  contest  was  between  parties^ 
all  of  whom,  claimed  under  the  very  deed  sought  to  be  cor- 
rected. 

According  to  the  bill  filed  by  some  of  the  children,  against 
Mr.  Greene,  the  father,  he  held  under  the  deed,  under  which 
they  claimed.  That  deed,  they  insisted,  was  intended  to  be 
a  deed  giving  a  life  estate  to  Mrs.  Greeqe,  and,  by  conse- 
quence, to  him,  Mr.  Greene,  and  the  remainder  to  her  child- 
ren ;  an  intention,  which  they  alleged  was,  by  mistake,  de- 
feated, so  far  as  the  children  were  concerned,  the  deed  being, 
by  mistake,  so  expressed  as  to  give  the  whole  interest  to  Mrs* 
Greene.  Mr.  Greene,  they  insisted,  was  holding  under  this 
very  deed.  If  he  was,  then,  he  was  bound  to  let  the  deed 
have  full  eflfect,  whether  it  was  a  deed  with,  or  without,  a 
valuable  consideration,  for  it  is  a  principle  of  law,  that  he 
who  elects  to  claim  under  an  instrument,  must  let  the  in- 
strument have  its  full  operation.  The  law  will  not  suffer 
him,  to  set  up  so  much  of  it,  as  makes  in  his  favor,  and  re- 
ject the  rest.  By  his  election  to  claim  under  the  instrument 
he  himself  gives  it  validity  in  all  its  parts.  If  Mr.  Greene 
had  been  claiming  by  inheritance,  through  his  wife,  the  case 
would  have  been  more  like  the  present  The  defendants  \o 
the  present  bill,  claim  as  heirs  of  Mrs.  Powell.  They  do  not 
claim  under  the  deed  made  by  her,  to  Josiah  C.  Powell,  their 
brother. 

We  see  nothing,  then,  to  take  the  present  case  out  of  the 
general  rule,  that  when  the  equities  are  equal,  the  legal  title 
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prevails.     Consequently,  we  think,  that   the   Court  below, 
erred  in  its  charge  to^the  jury. 

New  trial  granted. 


27     40 

85    423 


KoBERT  C.  Black,  plaintiff  in  error,  vs.  William  A.  Black, 
and  JiMPSEY  B.  Hunter,  defendants  in  error. 

A  bill  had  two  objects,  one,  to  compel  the  defendant,  to  convey  to  the  com- 
plainant, an  interest  in  the  unsold  lots  of  a  town  ;  the  other,  to  compel  kirn, 
to  pay  over  to  the  complainant,  a  share  of  the  profits  made  by  him,  from  the 
sales  of  the  sold  lots  of  the  town.  The  lots  lay  in  one  county,  and  the  de- 
fendant resided  in  another.    The  bill  was  brought  in  the  latter  county. 

Ileldf  That  the  latter  county,  was  a  proper  one  in  which  to  bring  the  bill. 

A«  to  when  a  second  bill  is  the  same  as  the  i;rst,  so  that,  the  judgment  or  decree 
in  the  first,  is  a  bar  to  the  second. 

In  Equity,  in  Schley  Superior  Court.  Decision  by  Judge 
WoRRiLL,  at  August  Term,  1S58. 

Robert  C.  Black,  filed  a  bill  in  equity  against  defendants  in 
error,  alleging  that  in  the  year  1849,  William  A.  Black,  El- 
bridge  G.  Cabiness,  Virgil  A.  Powers,  Holcomb  and  Chap- 
man, were  associated  together  as  partners,  in'  trade,  for  the 
purpose  of  buying  the  lands  on  which  the  town  of  Oglethorpe 
is  now  situated,  and  speculating  upon  them ;  that  said  par- 
ties had  contracted  for  the  Maddox  land,  the  Ichaconner 
land,  the  Banon  land,  and  the  Suber  land;  all  forming  a 
part  of  the  site  of  the  present  town  of  Oglethorpe  5  that  they 
paid  about  four  thousand  dollars  for  said  lands,  one  install- 
ment of  which  was  due  the  first  day  of  August,  1849;  that 
the  partnership  was  formed  and  said  lands  purchased  pure- 
ly for  speculation  in  selling  lots  in  the  town,  which  it  was 
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expected  would  spring  up  at  that  place.  That  the  purchase 
of  said  lands  was  not  made  in  the  name  of  the  copartner- 
ship; but  in  the  name  of  the  Individual  members  of  the 
firm,  and  that  the  lands  were  held  in  good  faith  by  the  indi- 
vidual members  for  the  copartnership;  that  the  partners 
aforesaid  were  equally  interested  in  the  copartnership. 

The  bill  further  alleged,  that  a  short  time  after  the  forma- 
tion of  the  aforesaid  copartnership,  and  before  any  sales  of 
lots  were  made,  on  the  firsf  day  of  July,  1819,  it  was  agreed 
between  plaintilfand  defendants,  that  they  three  should  form 
a  sub-copartnership  in  reference  to  the  speculation  in  said 
lands,  that  the  interest  of  the  said  William  A.  Black,  in  the 
said  lands,  should  be  equally  shared  between  the  said  Wil- 
liam A*  the  said  Jimpsey  B.  Hunter  and  plaintilf;  that  plain- 
tiff and  said  Hunter  were  to  join  equally  in  the  advance- 
ments and  expenses  incurred  by  the  said  Wil'iam  A.,in  car- 
rying out  the  original  copartnership,  and  to  share  equally 
with  him  in  the  profits  of  one-sixth  part  of  the  speculation. 
That  in  pursuance  of  said  contract  of  partnership,  plaintiff 
paid  the  said  William  A.  on  or  about  the  I9th  day  of  July, 
1549,  seventy  dollars  and  twenty  cents,  to  be  used  by  him  in 
the  pajT-ment  of  the  one-sixth  part  of  the  first  payment  for 
all  of  said  lands. 

Plaintiff  further  set  forth,  that  in  pursuance  of  said  con- 
tract of  jub-coparlnership,  he  moved  to  the  city  of  Ogle- 
thorpe and  gave  his  services  to  a  great  extent  to  said  copart- 
nership; that  for  the  purpose  of  encouraging  the  improve- 
ment of  lots  and  enhancing  the  value  of  them,  and  at  the 
special  instance  of  the  said  William  A.  he  expended  the  sum 
of  eight  thousand  dollars,  or  other  large  sum  in  building  up- 
on and  improving  one  of  the  lots  of  said  copartnership;  and 
tl»at  said  building  was  a  part  of  the  enterprize,  the  profits 
and  loss  of  which  were  to  be  equally  shared  by  said  sub- 
copartners  ;  that  plaintiff  paid  to  said  William  A.  eight  hund- 
red dollars,  plaintifPs  full  share  of  the  burdens  of  said  sub- 
copartnership,  and  all  that  was  or  ought  to  have  been  re- 
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quired  of  him ;  that  said  sub-copartnership  went  on  smooth- 
ly until  about  the  first  of  January  1855,  when  it  became 
evident  that  the  profits  would  not  be  so  large  as  it  was  at 
first  supposed  they  would  be;  that  said  William  A.  then  be- 
came at  first  reserved  with  plaintiff,  and  afterwards  refused 
to  give  him  any  insight  whatever  into  the  affairs  of  the  com- 
pany; that  said  sub-copartnership  was  carried  on  in  the 
name  of  said  William  A.  Black,  that  plaintiff  believes  it  was 
profitable,  and  that  it  realized  the  sum  of  ten  thousand  dol- 
lars, but  that  plaintiff  has  no  means  of  finding  out  the  truth 
of  the  matter,  but  by  searching  the  conscience  of  said  Wil- 
liam A.,  that  five  hundred  dollars  is  all  that  was  ever  paid 
over  by  said  William  A.  to  plaintiff,  and  is  all  that  was  paid 
by  said  William  A.  of  the  profits  of  said  sub-copartnership  ex- 
cept what  he  may  have  paid  said  Hunter ;  that  said  William 
A.  admits  that  he  has  moneys  in  his  hands  which  in  good 
faith  ought  to  be  paid  over  to  plaintiff,  but  insists  that  he  is 
protected  from  the  payment  of  them  by  certain  rules  of  law, 
which  require  such  agreements  to  be  reduced  to  writing,  and 
signed  by  the'parties  to  the  same ;  plaintiff  appended  to  his 
said  bill  a  copy  of  a  statement  signed  by  said  William  A. 
referring  as  he  alleged  to  said  copartnership, and  acknowledg- 
ing the  payment  by  plaintiff  of  the  one-third  of  the  one- 
sixth  part  of  the  first  payment  for  the  lands  by  the  original 
copartnership;  the  bill  further  prayed  a  full  account  by  the 
said  William  A.  of  and  concerning  the  said  sub-copartner- 
ship, that  he  be  compelled  to  pay  to  plaintiff  the  amount 
found  due  to  him,  and  that  sHch  further  relief  be  granted  as 
to  the  Court  might  seem  meet 

Appended  to  the  bill  was  the  following  memorandum: 
6)900 


3)150 


1st  payment  on  Maddox  land. 
50        R.  C.  Black^s  part  paid  by  him. 
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6)330 

3)55 

—  Full  payment  for  the  Ichaconner  land. 
18         R.  C.  Black's  part,  paid  by  him. 

6)120 

3)20 

1st.  payment  on  Banon  land. 

6.66    R.  C.  Black's  part  paid  by  him. 


6)100 


3)16.66 


1st.  payment  on  Suber  land. 
5.55    R.  C.  Black's  part  paid  by  him. 
1 9th  July,  1849.  WM.  A.  BLACK. 

To  this  bill,  defendant  William  A.  Black  filed  his  plea  in 
bar,  denying  that  defendant  had  a  right  to  any  further  dis- 
covery or  relief,  touching  the  matters  and  things,  contained 
in  his  said  bill ;  because  all  and  singular  the  matters  and 
things  in  said  complainant's  bill,  charged- and  set  forth  had 
been  theretofore  adjudicated  between  complainant  and  said 
William  A.  by  a  Court  having  jurisdiction  of  the  case  and 
the  parties,  and  by  a  decree  still  of  force,  and  unreversed ; 
that  complainant  filed  bis  bill  in  equity  against  this  defend- 
ant in  the  Superior  Court  of  Marion  county,  (then  the  rest- 
dence  of  defendant  Wm.  A.  Black,)  returnable  to  the  August 
Term,  1853,  of  said  Court,  and  by  said  bill,  complainant 
charged  and  set  forth  the  identical  matters  in  substance 
against  said  defendant  Black  as  are  contained  in  this  bill; 
and  that  a  demurrer  to  said  bill  in  Marion,  was  sustained  by 
the  Superior  Court  of  Marion  county  at  the  September  Term, 
1857,  and  by  a  decree  of  the  Court,  said  bill  was  dismissed 
for  want  of  equity. 

The  bill  to  which  defendant's  plea  referred,  was  filed  by 
the  complainant  in  this  bill,  and  the  allegations  were  sub- 
stantially as  follows:  That  in  the  year  1849,  Elbridge  G. 
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Cabiness,  William  A.  Black  and  Virgil  Powers,  purchased 
various  parcels  of  land,  (which  are  set  out  by  numbers  and 
localities)  in  said  bill ;  that  they  purchased  a  tract  near  the 
Ichaconnee  Creek  in  Houston  county,  and  afterwards  sold  a 
portion  of  it  to  the  South- Western  Railroad  for  a  water  station 
and  depot  site;  that  they  bought  a  tract  from  a  man  named 
Mattox;  and  that  the  lands  west  of  Flint  river  in  Macon 
county,  were  laid  off  into  town  lots,  and  are  the  site  of  the 
city  of  Oglethorpe;  that  said  land,  was  purchased  with  a 
view  to  speculate  on  said  town  lots ;  that  a  ferry  across  Flint 
river,  immediately  below  the  town  of  Oglethorpe,  was  also 
purchased  by  said  Cabiness,  Powers  and  William  A.  Black. 
Plaintiff  further  alleged  in  this  bill,  that  for  a  valuable 
consideration,  he  purchased  from  said  William  A.  Black,  the 
one-third  part  of  said  Black's  interest  in  all  the  aforesaid 
lands,  the  ferry  and  town  lots,  and  the  one-third  part  of  the 
profits  in  any  ^manner  to  be  derived  from  said  speculation ; 
that  said  Wm.  A.  Black,  promised  to  give  plaintiff  a  written 
transfer  to  the  same,  but  never  did  give  one;  but  plaintiff 
alleged  that  he  paid  all  the  money  which  he  had  contracted 
with  the  said  William  A.  to  give  to  him  for  said  interest  of 
one-third  of  said  William  A.  Black's  share  in  said  lands, 
ferry  and  town  lots  ;  plaintiff  also  referred  in  his  bill  to  a  writ- 
ten memorandum  signed  by  said  William  A.,  and  acknowl- 
edging a  payment  by  plaintiff  for  said  interest;  a  copy  of 
which  was  appended  to  his  bill  (and  is  the  same  as  the  mem- 
orandum which  is  appended  to  the  bill  against  the  said 
Williatn  A.  and  Hunter.)  The  bill  further  alleged  that  the 
speculation  had  been  very  profitable ;  and  that  the  said  Wil- 
liam A.  refused  to  make  said  transfer  to  plaintiff,  or  to  account 
to  him  for  the  sales  of  said  lands  and  town  lots,  or  the  rent 
of  said  ferry.  The  prayer  was.  that  he  be  compelled  to  execute 
a  written  conveyance  to  plaintiff,  of  the  interest  so  alleged  to 
have  been  sold  and  paid  for;  that  he  account  fully  to  plain- 
tiff lor  all  lands  sold,  for  the  town  lots,  ferry  rent,  &c.,  and 
that  he  account  for  the  value  of,  and  settle  for  plaintiff's  in- 
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terest  in  the  balance  that  are  not  sold ;  and  further,  that  such 
further  relief  be  granted,  as  the  nature  and  circumstances  of 
the  case  might  require,  and  as  might  be  agreeable  to  equity 
and  good  conscience. 

This  plea  in  bar  was  demurred  to,  and  the  Court  overruled 
the  demurrer  and  sustained  the  plea;  whereupon  plaintiff 
in  error  excepted. 

McCay  &  Hawkins,  for  plaintiff  in  error. 

Stubbs   &  Hill,  contra. 

By  the  Court. — BENNiNa,  J  delivering  the  opinion. 

Was  the  judgment  or  decree  sustaining  the  demurrer  to 
the  first  bill,  a  bar  to  the  second  bill  ?  It  is  admitted,  that  it 
was,  if  the  Court  sustaining  the  demurrer,  had  jurisdiction 
of  the  first  bill,  and  if  the  facts  and  the  prayer  of  the  first 
bill,  are  the  same  as  those  of  the  second. 

First  then,  did  the  Court  have  jurisdiction  ? 

The  plaintiff  in  error,  by  his  counsel,  insists,  that  the  first 
bill  was  **a  case*^  "respecting  titles  to  land,''  and  that  as  the 
bill  was  not  brought  in  the  county  in  which  the  land  lay,  the 
Court  had  no  jurisdiction  of  it,  although,  it  was  brought  in 
the  county  in  which,  the  defendant  resided. 

It  is  true,  that  one  object  of  the  bill,  was,  to  compel  the 
defendant,  to  convey  to  the  complainant,  ati  interest  in  the 
unsold  lots  of  the  town  of  Oglethorpe ;  but,  it  is  equally  true, 
that  another,  and  probably  a  much  greater  object  of  it,  was, 
to  eompel  the  defendant,  to  pay  over  to  the  complainant,  his 
pan  of  the  profits,  made  by  the  defendant,  from  the  sales  of 
the  sold  lots  of  that  town.  And,  in  so  far,  as  this  last  waa. 
the  object  of  the  bill,  the  proper  county  for  the  bill,  was  the 
county  of  the  defendant's  residence ;  and,  in  that  county,  it 
was  brouigfat  There  was  then,  at  least  as  much  reason  that 
Ihe  bill  shodld  be  brought  in  the  county  in  which  it  wtt 
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brought,  as  there  was,  that  it  should  be  brought  in  the  other 
county;  that  in  which  the  land  lay.  This  being  so,  a  Court 
of  equity  of  either  county,  would  have  jurisdiction  of  the 
case. 

Besides,  there  is  not  the  same  reason  why  cases  in  equity 
"  respecting  titles  to  land,"  should  be  brought  in  the  county 
where  the  land  lies,  that  there  is,  why  such  cases  at  com- 
mon law  should. 

A  Court  of  equity  enforces  its  judgments,  entirely,  by  act- 
ing on  the  person ;  not  so  a  Court  of  common  law ;  it  can 
deliver  possession  of  such  lands  only,  as  lie  within  the  coun- 
ty in  which  it  sits. 

For  these  reasons,  then,  and  another  which  will  appear  in 
the  sequel,  we  think,  that  the  Court  did  have  jurisdiction. 

Were  the  facts  and  the  prayer  of  the  first  bill,  the  same  as 
those  of  the  second  ? 

We  think,  that  in  substance,  they  were. 

The  contract  on  which,  the  first  bill  relies,  is  the  very 
same  as  that  on  which,  the  second  relies.  It  is  true,  that  the 
second  bill  says,  that  the  contract  made  a  sub-partnership 
with  one  Hunter,  as  a  third  party  to  it;  and,  that  the  first 
bill  does  not  say  either  of  these  things,  but  then  it  is  also 
true,  that  that  bill  states  the  contract,  and  whether  the  con- 
tract amounted  to  a  partnership  or  not,  was  a  question  of 
law.  The  contract  was  one,  indeed,  which,  from  its  very 
nature,  made  the  parties  to  it,  sharers  in  losses  as  well  as 
profits.  And  the  failure  in  the  first  bill,  to  mention  Hunter 
as  a  third  party  to  the  contract,  is  not  suflScient  to  show,  that 
it  was  not  the  same  contract  as  that  set  up  in  the  second  bill. 

The  contract  set  up  in  the  first  bill,  being  thus,  substantial- 
ly the  same  as  the  contract  set  up  in  the  second,  we  may 
say,  that  the  facts  of  the  two  bills,  were  substantially  the 
same. 

Were  the  prayers  of  the  two,  the  same. 

The  prayer  of  the  first,  was,  for  a  conveyance  to  the  com- 
plainant by  the  defendant,  of  the  interest  purchased  by  the 
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complainant,  in  the  lands  that  were  to  be  laid  out  in  town 
lots ;  for  an  account  of  the  town  lots  sold ;  and  of  the  ferry- 
rent  ;  and  of  the  lots  not  sold  ;  and  for  general  relief. 

The  prayer  of  the  second  bill,  was,  for  a  full  account  of 
the  "sub-partnership ;''  and,  for  general  relief  This  prayer 
though  short,  is  fully  as  comprehensive  as  the  prayer  of  the 
first  bill,  which  merely  went  into  particulars. 

We  think,  then,  that  the  facts  and  the  prayers  of  the  two 
bills,  were  in  substance  the  same.  Consequently,  our  con- 
clusion is,  that  the  judgment  or  decree  in  the  first  bill,  was  a 
bar  to  the  second  bill. 

If  the  counsel  for  the  plaintiff  in  error,  are  right,  in  this 
position,  that  the  contract  as  stated  in  the  second  bill,  makes 
a  sub-partnership,  and  we  are  right  in  our  position  that  this 
contract  and  that  stated  in  the  first  bill,  are  substantially  the 
same,  then,  their  objection  that  the  Court  had  no  jurisdiction  in 
the  first  bill,  is  removed,  for  land  held  by  a  partnership,  is,  they 
say,  to  be  treated  as  personalty,  and  any  suit  about  personal- 
ty, must  be  brought  in  the  county  in  which,  the  defendant 
resides.  This  is  the  other  reason  why  we  think,  that  the 
Court  deciding  the  first  bill,  had  jurisdiction  of  the  bill 

Judgment  affirmed. 


Paul  J.   Semmes,   plaintiff  in  error,  vs.   Samuel   Botkiw, 
adm'r,  and  others,  defendants  in  error. 

[1.]  A  payment  by  the  debtor  to  the  creditor  is,  when  there  are  more  debts  than 
one,  to  be  applied  to  that  debt  to  which,  the  debtor  directs  it  to  be  applied,  if 
he  makes  any  direction. 

£2.]  In  the  eye  of  equity,  all  creditors  are  equally  meritorious.  'Consequently, 
if  there  are  several  funds  of  the  debtor,  and  there  are  some  creditors  hav- 
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ing  liens  on  one  fund,  and  some,  on  another  fund,   and  there  is  one  creditor 
having  a  general  and  superior  lien  on  all  the  funds,  equity  will  not  permit  this 
creditor,  to  take  the  whole  of  his  pay,  out  of  any  one  of  the  funds,  but  will 
compel  him  to  take  it,  pro  rata^  out  of  all  of  the  funds. 
[3.]  Courts  may  require  amendments  to  sworn  bills,  to  be  themselves  sworn  to. 

In  equity,  from  Muscogee  county.  Decision  by  Judge 
WoRRiLL,  at  November  Term,  1858. 

This  was  a  bill  filed  by  Paul  J.  Semmes,  against  Samuel 
Boykin,  administrator  of  Narcissa  Boykin,  deceased,  Fran- 
cis M.  Brooks,  Sheriff  of  Muscogee  county,  and  Robert  S. 
Hardaway  and  others,  judgment  creditors  of  Edward  T. 
Taylor. 

The  allegations  of  the  bill,  are  substantially  as  follows : 

That  Paul  J.  Semmes  held  claims  to  the  amount  of  gl5,- 
000  against  Edward  T.  Taylor,  and  on  the  day  of  Sep- 

tember, 1856,  Taylor  gave  Semmes  a  mortgage  on  a  house 
and  lot  in  the  city  of  Columbus,  to  secure  the  payment  of 
said  amount. 

And  at  the  May  Term  of  the  Superior  Court  of  Muscogee 
county,  1857,  Semmes  got  a  judgment  of  foreclosure  on  said 
mortgage;  and  on  the  1st  Tuesday  in  Nov.  1857,  the  said 
house  and  lot  so  mortgaged  was  sold  by  the  Sheriff  and 
brought  about  the  sum  of  y?4,000,  over  and  above  costs, 
which  sum  is  now  in  the  Sheriffs  hands  for  distribution. 

At  the  August  Term  of  the  Superior  Court  of  said  county, 
1853,  one  Narcissa  Boykin,  obtained  a  judgment  against  said 
Edward  T.  Taylor  for  |[2,000  besides  interest  and  costs,  and 
on  this  debt  said  Taylor  was  only  security,  and  one  John  C. 
Leitner  was  the  principal ;  said^/a.  is  now  in  the  hands  of 
the  Sheriff,  claiming  the  money  raised  on  the  sale  aforesaid. 

The  said  Narcissa  Boykin  is  dead  and  Samuel  Boykin  is 
her  administrator.  The  said  Jno.  C.  Leitner  is  also  dead, 
and  Hines  Holt  is  his  administrator. 

Leitner  in  his  lifetime  was  indebted  to  said  Boykin  ia 
another  considerable  sum  outside  of  the  said  $2fiQ0  debt ' 
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and  to  secure  the  payment  of  this  other  sum  to  the  said 
Boykin,  the  said  Leitner  gave  to  said  Boyliin  a  inort-agn  on 
his  interest  in  a  manufacturing  establishment  in  Cohmibns. 
The  amount  now  due  on  this  claim  by  J^eitiier's  estate,  plain- 
tiff, Semmes,  cannot  prove  without  ?idiscove?y  from  Holr,  the 
administrator.  Leitner  has  been  dead  five  or  six  y(  ars.  iiu(] 
his  estate  is  not  yet  administered.  The  adniiiii.stfaioi  <>f 
Leitner  represents  his  estate  as  being  unable  to  \):'.y  its  d*  ots  ; 
but  of  its  true  condition  plaintiff  can  prove  notliinir,  witbont 
a  discovery  from  Holt  the  administrator.  The  iniciTst  of 
Leitner  in  said  factory  has  not  been  sold  under  said  njori- 
gage^  nor  has  it  been  sold  by  the  said  administrator. 

About  the  day  of  in   the  year  18r)(;,  lloh,  Uie 

administrator  of  Leitner,  had  in  his  hands  the  sum  of  .?  t,ooo, 
and  not  wishing  to  hold  the  same,  made  a  de[)osii  ol  it  in 
the  hands  of  the  said  Karcissa  Boykin,  to  be  applied  to  the 
payment  of  Leitner's  indebtedness  to  her  and  in  such  njan- 
ner  as  the  law  would  appropriate  it. 

At  the  August  Term  of  the  Inferior  Court  of  said  eouniy, 
1857,  Robert  S.  Hardaway,  Henry  Lockharl  and  otjiers,  ob- 
tained common  law  judgments  against  said  Edward  T. 
Taylor,  amounting  in  all  to  about  Sl,500;  and  they  have 
\he'uji.fas.  now  in  the  Sheriff's  hands  claiming  said  money. 
On  the  1st  Tuesday  in  November,  1857,  several  lots 
of  land  in  said  county,  were  sold  by  the  Sheriff,  as  the 
property  of  said  Taylor,  under  the  old  ^./c/.  of  Boykin, 
which  land  sold  for  about  $1,000  and  that  sum  is  also  now 
in  the  Sheriff's  hands  for  distribution. 

When  Boykin  obtained  her  judgment  against  Taylor  in 
1853,  and  since  that  time,  said  Taylor  owned  and  possessed 
an  interest  in  the  Taylor  Gin  Factory  in  Columbuj?,  which 
interest  is  sufficient  to  satisfy  the  $2fi00ji,fa,  of  Boykin,  and 
is  subject  to  the  same;  and  this  is  the  only  claim  to  which 
said  gin  factory  is  subject ;  and  the  claims  of  Semmes, 
Lockhart,  and  others,  cannot  reach  it. 

VOL.   XXVII — 4 
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The  bill  prays  that  Samuel  Boykin,  administrator  be  en- 
joined from  receiving  the  money  in  the  hands  of  the  Sheriff, 
iu  satisfaction  of  the  said  execution,  and  that  he  be  compel- 
led by  the  decree  of  the  Court,  to  proceed  to  collect  said 
execution  out  of  the  estate  of  Leimer ;  that  the  said  mort- 
gage on  the  estate  of  Leitner  be  foreclosed,  and  that  Boykin 
be  enjoined  from  applying  the  said  four  thousand  dollars, 
placed  in  the  hands  of  his  intestate  by  the  administrator  of 
Leitner,  (Holt,)  to  the  payment  of  said  mortgage  debt,  but 
that  the  same  be  applied  to  the  satisfaction  of  the  execution 
against  Taylor.  That  if  said  execution  be  not  thus  satisfied, 
that  then  the  money  in  the  Sheriff^s  hands,  raised  from  the 
sale  of  Taylor's  property,  not  embraced  in  complainant's 
mortgage,  may  be  applied  towards  the  payment  of  said  exe- 
cution held  by  Boykin  against  Taylor,  in  preference  to  the 
junior  judgments  against  said  Taylor;  that  the  Sheriff*  and 
all  said  creditors  be  enjoined  until  the  further  order  of  this 
Court,  &c. 

Boykin,  Hardaway,  and  Lockhart,  demurred  to  this  bill, 
which  demurrer,  after  argument,  the  Court  sustained  and 
dismissed  the  bill  as  to  said  parties.  To  which  decision 
complainant  excepted. 

Complainant  then  moved  to  amend  his  bill  by  adding 
thereto,  "  the  allegations  appended  to  the  same,  bearing  date 
this  (that)  day."  Defendants  objected  to  this  amendment  on 
the  ground,  that  the  same  was  not  sworn  to.  The  Court 
sustained  the  objection,  and  refused  the  motion  to  amend. 

To  which  decision  counsel  for  complainant  excepted. 

Ingram  k  Russell,  represented  by  B.  Hill,  for  plaintiff 
in  error. 

Dougherty,  and  E.  A.  Nesbit,  contra. 
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By  the  Court. — Bennino,  J.  delivering  the  opinion. 

The  Court  below  sustained  the  demurrer  to  the  bill.  The 
question,  therefore,  is,  was  there  equity  in  the  bill  ? 

It  may  be  assumed,  that  there  was  equity  in  the  bill,  if 
the  facts  stated  by  it,  were  such  as  to  show,  that  Semmes 
had  the  right,  to  compel  Boykin  to  seek  satisfaction  of  his 
JLfct,  in  whole  or  in  part,  out  of  some  of  the  funds  other 
than  the  fund  raised  by  Semmes  under  his  mortgage.  Those 
funds  were  the  $4,000  paid  by  Holt  as  administrator  of 
L-eitner,  to  Mrs.  Boykin ;  the  money  raised  by  the  Boykin 
JLfcu  itself;  the  money  raised  by  the  o\\\txJi.fas\  the  inter- 
est of  Taylor  in  the  gin  factory. 

Were  the  facts  of  the  bill,  then,  such  as  to  show,  that 
Semmes  had  this  right? 

Ql.]  First,  were  they  sufficient  to  show,  that  he  had  the 
right  to  compel  Boykin,  to  seek  satisfaction  of  his^?. /<7.,  in 
whole  or  in  part,  out  of  the  §4,000  paid  to  his  intestate,  Mrs. 
Boykin,  by  Holt,  as  the  administrator  of  Leitner  ? 

At  the  time  when  Holt  thus  paid  the  $4,000  to  her,  she 
held  two  debts  against  his  intestate,  Leitner,  viz:  one,  a  debt 
against  Leitner  as  principal,  and  Taylor  as  surety,  it  being 
the  debt  on  which  the  Boykin /./at.  aforesaid  against  Taylor, 
is  founded  ;  the  other,  a  debt  secured  by  a  mortgage  on 
Leitner^s  interest  in  the  Coweta  Falls  Manufacturing  Com- 
pany. I^  is  admitted,  and  is  no  doubt  true  beyond  question, 
that  if,  when  Holt  paid  this  money  to  her,  he  directed  her 
to  apply  it  to  the  satisfaction  of  the  former  debt,  in  whole 
or  in  par^  i^  ^^^  her  duty  so  to  apply  it. 

I^o^  he  did,  in  fact,  give  this  direction.  The  allegation 
in  the  bill,  is,  that  he  placed  this  sum,  in  her  hands,  "for 
the  express  purpose  of  being  applied  to  the  satisfaction  of 
the  said  debts  of  the  said  Leitner,  due  to  the  said  Boykin^ 
one  of  them  being,  the  same  debt  upon  which,  the  said^./a. 
was    issued  against  the  said  Taylor."     Consequently,  it  was 
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her  duty  to  apply  the  sum,  in  part,  to  the  payment  of  the 
former  debt ;  and  such  an  application  of  the  money,  if  made, 
would,  /;?*o  tanto^  be  a  satisfaction  of  the ^. /a.  against  Taylor, 
as  he  was  only  a  surety  for  the  debt 

What  part  of  the  ^4,000,  was  it,  that  was  to  be  so  applied? 
Doubtless,  a  part  proportioned  to  the  part  to  be  applied  to  the 
mortgage  debt.  What  then  was  the  part  to  be  applied  to 
the  mortgage  debt?  That  depended  on  a  question,  viz: 
whcUu^r  iu  stating  the  proportion,  the  mortgage  debt  was  to 
be  taken  at  its  full  amount,  or  taken  only  at  the  balance  of 
that  auiouiu  remaining  after  the  mortgaged  property  had 
been  applied  to  it.  This  is  a  question,  which  it  is  not  neces- 
sary to  determine,  as,  whichever  of  the  two  things  it  be  that 
is  true,  it  is  certain,  that  some  part  of  the  |I4,000,  was  to  be 
applied  to  this  debt  on  which  Taylor  was  surety ;  and,  if  any 
part  was  to  be  so  applied,  that  gave  Semmes  an  equity. 
Consequently,  we  do  not  determine  the  question.  We  think, 
it  proper,  however,  to  say,  that  we  incline  to  the  opinion, 
that  the  balance  of  the  mortgage  debt  was  all  that  was  to  be 
taken  in  stating  the  proportion,  for  an  Act  of  1845,  declares, 
"  that  in  the  payment  of  the  debts  of  any  deceased  person  or 
persons,  no  debts  secured  by  mortgage,  shall  be  entitled  to 
any  priority  over  any  other  debt  of  equal  degree,  except  so 
far  as  relates  to  the  property  mortgaged;"  (Cobb  897,)  and 
we  rather  suppose,  that  permitting  the  whole  mortgage  debt, 
first  to  share  with  the  other  debt  in  the  j?4,000,  and  then,  to 
appropriate  to  itself,  the  whole  of  the  mortgaged  property, 
would  be  a  violation  of  this  act. 

Secondly,  were  the  facts  in  the  bill,  sufficient  to  give 
Semmes  the  right  to  require  Boykin,  to  take  any  part  of  his 
pay  of  the  old^./a.,  out  of  the  other  money  in  the  hands  of 
the  Sheriff,  viz :  the  money  on  which  the  judgments  younger 
than  Semmes's  mortgage, had  a  lien?     We  think  they  were. 

[2.]  In  the  eye  of  equity,  all  creditors  are  equally  merito- 
rious, and,  therefore,  equity,  if  left  to  itself,  makes  no  dis- 
criminations among  creditors,  but  puts  them  all  on  the  same 


Digitized  by 


Google 


MACON,  JANUARY  TERM,  1859.  53 


Semmes  vs.  Boykin  admV  et  al. 


footing.  Semmes,  then,  and  these  younger  judgment  credi- 
tors, must  be  permitted  to  stand  on  the  same  footing,  with 
respect  to  the  Boykin  fi.fcu  which  is  older  than  his  mort- 
gage, and,  older  than  their  judgments.  Consoquently, 
Semmes  has  the  right  to  require,  that  this^./fir.  shall  not  take 
the  entire  pay  of  what  may  remain  due  on  it  after  the  pro- 
per part  of  the  Leitner  g4,000  has  been  applied  to  it,  out  of 
the  fund  raised  by  his  mortgage,  but  shall  take  a  part  of 
such  pay,  out  of  the  fund  on  which  the  younger  judgments 
have  a  lien  ;  he  has  the  light  to  insist,  that  these  two  funds 
shall  contribute,  proportionately,  to  the  satisfaction  of  such 
balance  due  on  the  Boykin ^.yii. 

The  result  of  what  has  been  thus  far  said,  is,  that  there 
was,  in  our  opinion,  equity  in  the  bill  in  two  respects ;  first, 
an  equity  to  compel  Boykin  to  take  part  satisfaction  of  his 
fi,fcUj  out  of  the  $4,000  paid  by  Holt  to  Mrs.  Boykin  ;  second- 
ly, an  equity  to  compel  him  to  take  part  satisfaction,  out  of 
the  money  on  which,  the  younger  judgments  had  a  lien. 

Thirdly,  were  the  facts  in  the  bill  sufficient  to  give  Semmes 
the  right  to  require  Boykin,  to  go  first  on  the  interest  of  Tay- 
lor in  the  gin  factory,  for  satisfaction  of  the  o\AJi.fa?  And 
we  think,  that  they  were  not 

[3.]  It  is  obviously  more  advantageous  to  Boykin,  on 
several  accounts,  to  let  him  take  satisfaction  of  hxsji.fa,^  out 
of  ready  money,  (the  fund  in  the  hands  of  the  Sheriff,)  than, 
to  send  him  to  raise  a  sum  out  of  Taylor's  property,  from 
which  to  get  the  satisfaction.  What  equity  has  Siimmes  to 
ask,  that  Boykin  shall  be  compelled  to  forego  this  advantage, 
which  the  law  gives  him  ?  We  know  of  none.  The  most 
that  Semmes  could  ask,  would  seem  to  be,  that  Boykin  should 
be  compelled  to  transfer  to  him,  the  Ji,fa.,  on  his  paying 
Boykin  what  was  due  on  it,  so  that  he,  Semmes  might,  if  he 
chose,  try  to  make  the  money  due  on  the^./a.,  from  the  in- 
terest of  Taylor  in  the  gin  factory. 

So  much  for  the  demurrer.     We  think  the  Court  erred  in 
not  overruling  it 
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The  bill  was  a  sworn  bill  on  which,  an  injunction  had 
been  granted.  The  offered  amendment,  was,  doubtless,  offer- 
ed as  an  amendment  to  warrant  the  continuance  of  the  in- 
junction. Such  an  amendment  ought,  we  think,  to  be  sworn 
to.  Certainly  to  require  it  to  be  sworn  to,  is  no  abuse  in  the 
Court  of  the  discretion  it  has,  as  to  amendments. 

We  see  no  error,  then,  in  the  refusal  to  admit  the  unsworn 
amendment. 

Judgment  reversed. 


Sterling  J.  McCrary,  plaintiff  in  error,  vs.  Samuel  Casket, 
defendant  in  error. 

a  promissory  nole  dated  in  December,  was  expressed  to  be  payable  on  the  25th 
day  of  December,  next."  Parol  evidence  was  oflered  to  show,  that  the  25th 
day  ol  December,  intended,  was  the  25th  day  of  the  same  December,  in  which 
the  note  was  made. 

Heldy  That  the  parol  evidence  ought  to  have  been  received. 

Debt,  from  Schley  county.  Decision  by  Judge  Worrill, 
at  August  Term,  1858. 

This  was  an  action  by  Sterling  J.  McCrary,  against  Samu- 
el Caskey,  on  a  promissory  note  of  which  the  following  is  a 
copy  : 

"By  the  25th  day  of  December  next,  I  promise  to  S.  J. 
McCrary,  or  bearer,  two  hundred  and  thirty-five  dollars,  for 
value  received.     This  December  1st,  1852." 

(Signed,)  "SAMUEL  CASKEY." 

The  note  was  endorsed  with  a  credit  for  one  hundred  and 
fifty  dollars,  January  17, 1853. 
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The  second  Count  in  the  declaration,  set  out  and  averred 
that  defendant  made  his  certain  other  instrument  in  wrinns^ 
called  a  promissory  note,  "  whereby,  by  the  twenty-fifth  day 
of  December  next,  (meaning  the  25th  day  of  December,  then 
instant,)  the  defendant  promised,"  &c. 

The  defendant  pleaded  the  general  issue  and  failure  of 
consideration. 

Upon  the  trial,  plaintiff  introduced  the  note  and  closed. 

Defendant  moved  to  dismiss  the  case  upon  the  ground, 
that  suit  was  commenced  before  the  note  was  due. 

The  declaration  was  filed  in  the  Clerk's  office,  21st  Decem- 
ber, 1853,  and  defendant  served  9th  January,  1854. 

Plaintiff  offered  to  prove  that  the  note,  though  payable 
the  25th  day  of  December  next,  and  dated  the  first  day  of 
the  same  month,  was  so  written  by  mistake,  and  was  in  fact, 
intended  to  be  payable  the  25th  day  of  December,  then  in- 
stant 

The  Court  refused  to  admit  this  proof,  and  dismissed  the 
action,  and  plaintiff  excepted. 

McCay  &  Hawkins  ;  Cook  &  Montfort,  for  plaintiff  in 
error. 

£L  H.  Beall,  and  Scarborough,  Contra. 

By  the  Court. — BENNiNa,  J.  delivering  the  opinion. 

We  think,  that  the  parol  evidence  was  admissible  to  show 
the  mistake  in  the  time  of  the  maturity  of  the  note.  It  is 
conceded,  that  such  evidence  would  be  admissible  for  that 
purpose,  if  the  case  were  in  equity,  and  there  can  be  no 
doubt,  that  it  would.  But  why  should  we  drire  the  plaintiff 
into  equity,  if  he  can,  as  well,  obtain  redress  at  law.  There 
is  no  reason  why  we  should.  Indeed  there  is  a  statute  which 
says,  that  we  shall  not.    It  says,  that  in  such  a  case,  a  plain- 
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tiff  "shall  not  be  held  to  proceed  with  the  forms  of  equity." 
That  is  the  statute  of  1820,  giving  to  plaintiffs  the  right  to 
sue  at  law,  in  all  equity  cases,  if  he  "conceives,"  that  he 
can  "establish"  "his  claim"  "without  resorting  to  the  con- 
science of  the  defendant." 

Judgment  reversed. 


Marion  Bethune,  as  Ordinary  of  Talbot  county,  for  the 
use  of  John  T.  Panning,  et  al.  plaintiff  in  error,  vs.  Thos. 
Green,  defendant  in  error. 

A  guardian  is  responsible  for  only  such  property  of  his  wards,  as  is  accessible 
to  him. 

Debt  on  Bond.  Tried  before  Judge  Worrill,  September 
Term,  1S58.     Talbot  Superior  Court. 

Bryant  Fanning,  the  father  of  plaintiff's  usees,  was  the 
drawer  in  the  Land  Lottery  of  1827,  of  two  lots  of  land  viz  : 
lots  number  sixteen  in  the  tenth  district  of  Troup  county, 
and  number  fifty-four  in  the  ninth  district  of  Muscogee. 

No  grants  were  taken  out  during  the  drawer's  life,  Bryant 
Fanning  died  about  the  year  1830  in  the  county  of  Wilkes; 
and  Welcome  Fanning  and  Thomas  Green  Sr.,  obtained 
letters  of  administration  on  his  estate,  in  the  same  year.  An 
order  was  obtained,  by  the  Administrators,  from  the  Court 
of  Ordinary  of  Wilkes  county  of  which  the  following  is  a 
copy:  "  It  appearing  to  the  Court  that  due  notice  has  been 
given  of  an  intended  application  for  leave  to  sell  the  real  es- 
tate of  Bryant  Fanning  deceased  ;  on  motion,  ordered  that 
the  administrator's  be  and  are  hereby,  authorized  to  sell  the 
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estate  of  said  Fanning  upon  a  credit  of  twelve  months,  after 
giving  legal  notice  of  said  sale.'^ 

There  was  no  sale  or  other  administration  of  the  two  above 
named  lots  of  land. 

In  the  year  1841,  the  defendant  Thomas  Green,  took  out 
letters  of  guardianship  of  the  persons  and  property  of  the 
plaintiff's  usees,  and  gave  bond  and  security  according  to 
law  ;  during  the  guardianship  of  the  defendant,  and  the  mi- 
nority of  his  wards,  the  aforesaid  two  lots  of  land  were  suf- 
fered to  revert  to  the  State,  and  were  granted  to  others  under 
the  act  of  the  Legislature  passed  in  1643. 

This  suit  was  brought  on  the  guardian's  bond  and  the 
foregoing  facts  alleged  as  a  breach  of  it 

On  the  trial  of  the  cause,  the  Court  below  charged  the 
jury  that  the  guardian  was  not  liable  under  this  statement  of 
facts  and  that  no  one  was  liable  for  the  loss  of  the  land,  but 
the  administrators  of  Bryant  Fanning's  estate. 

Smith  &  Pou,  for  plaintiflGs  in  error. 

STtJBBs  &  Hill  ;  Wellborn,  Johnson  &  Sloan,  contra. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

Was  the  charge  of  the  Court  below  right  ? 

We  think  it  was. 

The  duty  imposed  on  the  guardian,  by  his  bond,  was,  to 
**take  due  and  lawful  care  of  the"  ^'property"  of  his  wards. 

The  property ;  this  must  mean,  merely,  such  property  of 
the  wards,  as  was  accessible  to  him. 

Were  the  lands,  in  question,  accessible  to  him  ?  We  think 
not  There  was  an  order  authorizing  the  administrators  of 
the  father  of  the  wards,  to  sell  the  lands.  This  order  gave 
to  those  administrators  the  right  to  retain  the  lands,  as 
against  the  guardian,  that  they  might  sell  the  lands ;  and 
consequently,  the  order  would  have  been  an  answer  to  any 
suit  for  the  lands,  brought  by  the  guardian,  against  them. 
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The  presumption  is,  that  while  that  order  stood,  the  interest 
of  the  creditors  and  distributees,  required,  that  the  lands 
should  be  sold. 

And  then  the  lands  were  not  granted,  and  the  duty  of 
granting  them,  was  on  the  administrators,  if  not  exclusively, 
at  least,  more  properly,  than  on  the  guardian,  for  the  expense 
of  the  grant,  was  a  charge  on  the  whole  estate,  rather  than 
on  the  share  of  any  distributee,  and  it  was  only  the  admin- 
istrators, that  had  at  command  the  whole  estate. 

Taking  the  case,  then, as  it  appears  in  the  record,  we  think, 
that  the  charge  of  the  Court  below  was  right 

Judgment  affirmed. 

♦Judge  McDonald  did  not  preside  in  this  case,  on  account  of  indisposition. 


27      58 
906481 


Isaac  Brooiting,  tenant  &c.,  plaintiff  in  error,  vs.  Lessee  of 
Wm.  p.  Dearmond,  for  use  &c.,  defendant  in  error. 

[1.]  A  copy  grant  ought  not  to  be  received  as  evidence,  without  an  excuse  for 
the  non-production  of  the  original. 

[2.]  A  grant  was  issued  in  the  name  of  Boswell  Cook,  and  a  certificate  of  the 
Surveyor-General  was  oflered  in  evidence,  to  show  that  the  grant,  by  mistake, 
had  been  issued  in  the  name  of  Boswell  Cook,  when  it  should  have  been  is- 
sued in  the  name  of  Roswell  Cook. 

fltfW,  That  under  the  Act  of  1857,  for  the  admission  of  parol  evidence  to  show 
mistakes  in  grants,  the  certificate  was  admissible. 

[3.1  A  man  who  has  no  title,  cannot  recover  in  ejectment,  although  he  alleges, 
that  he  demises  to  John  Dob,  for  the  use  of  another  man,  who  does  have  the 
title. 

[4.]  A  judgment  in  one  suit,  is  not  a  bar  to  another  suit,  if  the  parties  in  the  two 
suits  are  not  the  same;  or,  if,  although  the  parties  in  the  two  suits  are  the 
same,  they  sue,  or  are  sued,  in  one  suit,  in  a  right  diflbrent  from  the  right  in 
which,  they  sue,  or  are  sued,  in  the  other. 
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Ejectment,  from  Randolph  county.  Tried  before  Judge 
KiDDOo,  November  Term,  1858. 

This  was  an  action  of  ejectment  by  John  Doe  upon  the 
demise  of  William  P.  Dearmond,  against  Richard  Roe,  cas- 
ual ejector  and  Isaac  Brooking  tenant  in  possession,  for  lot 
of  land  no.  79,  in  the  8th  district  of  Randolph  county.  The 
declaration  contained  a  demise  to  John  Doe  from  Wm.  P. 
Dearmond  for  the  use  of  John  R.  M.  Neal  and  laid  no  other 
demise. 

At  the  trial  plaintiff  offered  in  evidence  a  copy  grant  from 
the  State  to  Bos  well  Cook,  for  the  lot  in  controversy;  defen- 
dant objected  to  the  introduction  of  the  copy,  until  the  loss 
of  the  original  was  shown,  or  the  failure  to  produce  it  ac- 
counted for.  The  Court  overruled  the  objection,  and  allowed 
the  copy  to  be  read,  and  defendant  excepted. 

Plaintiff  next  offered  and  read  in  evidence  a  copy  deed 
from  Cook  to  his  lessor  Dearmond,  for  said  lot,  dated  20th 
Sept,  1829:  proved  the  possession  of  defendant  at  the  com- 
mencent  of  the  suit  and  the  value  of  themesne  profits,  and 
closed. 

Defendant  offered  and  read  in  evidence  a  deed  from  Dear- 
mond to  John  R.  M.  Neal  for  the  lot  in  dispute,  dated  29th 
August  1850 — before  suit  commenced.  He  then  offered  and 
read  the  record  in  an  ejectment  case  in  which  said  Neal  was 
plaintiff  and  said  Brooking  was  defendant,  for  the  same  land 
now  sued  for,  by  which  it  appeared  that  at  the  April  Term, 
1855,  of  Randolph  Superior  Court,  there  was  a  verdict  for 
the  defendant  This  proof  was  in  support  of  defendant's 
plea  of  former  recovery  &c.  Defendant  next  offered  in  evi- 
dence the  certificate  of  the  Surveyor  General,  to  show  that 
Bosweli  Cook  did  not  draw  said  lot  of  land,  but  that  by  mis- 
take the  grant  was  issued  to  Bosweli  Cook,  instead  of  to  Ros- 
well  Cook.  Plaintiff  objected  to  the  introduction  of  this  cer- 
tificate; the  objection  was  sustained  by  the  Court,  and  the 
certificate  repelled,  and  defendant  excepted. 
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After  reading  the  depositions  of  two  witnesses,  Kerr  and 
Mann,  defendant  closed. 

Plaintiff  in  reply,  offered  in  evidence  an  agreement  between 
R,  G.  Carithers  and  A.  Hood,  the  object  of  which  was  to  show 
that  in  the  ejectment  case  between  J.  R.  M.  Neal  and  defen- 
dant, the  verdict  and  judgment  in  which,  were  plead  and  re- 
lied upon  as  a  bar  to  any  recovery  in  this  suit,  there  had 
been  a  rttle  nisi  for  a  new  trial  which  was  still  pending,  un- 
disposed of  by  the  Court  To  the  introduction  of  which  de- 
fendant objected.  The  Court  overruled  the  objection  and 
defendant  excepted. 

The  Court  amongst  other  things,  charged  the  jury,  that 
they  might  find  for  the  plaintiff,  although  he  had  conveyed 
the  land  to  Neal  before  the  commencement  of  the  suit,  and 
without  any  demise  from  Neal  or  in  his  name,  provided  they 
should  be  satisfied  that  Neal,  was  the  real  though  not  the 
nominal,  party  in  interest 

To  which  charge  defendant  excepted. 

Defendant  requested  the  Court  to  charge  the  jury,  that  they 
could  not  find  for  plaintiff  if  there  was  no  demise  laid  from 
Neal,  and  the  title  had  been  shown  out  of  Dearmond,  before 
the  commencement  of  the  suit 

The  defendant  further  requested  the  Court  to  charge,  that  if 
the  jury  believed,  that  there  had  been  a  former  recovery  by 
Brooking  in  another  suit,  in  the  statutory  form  brought  by 
Neal  against  Brooking  as  pleaded,  that  then  they  must  find 
for  the  defendant,  if  they  were  satisfied  that  Neal  was  the 
real  party  in  this  suit 

Which  charges  the  Court  refused  to  give,  but  charged  that 
if  Neal  was  the  real  party  in  interest,  though  not  nominally 
a  party,  the  jury  might  find  for  his  benefit  in  the  name  of 
Dearmond,  although  title  may  have  passed  out  of  Dear- 
mond before  suit  brought;  that  as  to  the  recovery  by  Brook- 
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ing  against  Neal  in  the  other  suit  referred  to,  the  agreement 
between  Carithers  and  Hood  operated  as  a  rule  nisi  and  su- 
perseded the  judgment  in  that  action. 

To  all  of  which  charge  and  refusals  to  charge  defendant 
excepted. 

The  jury  found  for  the  plaintiff,  whereupon  defendant 
moved  for  a  new  trial,  on  the  ground  of  error  in  the  rulings, 
charges,  and  refusals  to  charge  excepted  to  above. 

The  Court  refused  to  grant  a  new  trial  and  defendant  ex- 
cepted. 

Douglass  &  Doxtglass;  and  W.  C.  Perkins,  for  plaintiff  in 
error. 

Hood  &  Robinson,  Contra. 

By  the  Court — Benning,  J.  delivering  the  opinion. 

[1.]  It  was  wrong  in  the  Court,  as  we  think,  to  admit  the 
copy  grant  to  the  jury,  without  requiring  an  excuse  for  the 
non-production  of  the  original,  either  the  excuse  sanctioned 
by  the  rule  of  Court,  or  that  sanctioned  by  the  rule  of  the 
common  law.  See  Sutton  vs.McLeody  decided  at  Savannah, 
January  Term  1859. 

[2.]  It  was  also  wrong  in  the  Court,  as  we  think,  to  ex- 
clude from  the  jury,  the  certificate  of  the  Surveyor  General. 
That  certificate  went  to  show,  that  the  grant  was,  by  mistake, 
in  the  name  of  Boswell  Cook,  when  it  should  have  been,  in 
the  name  of  Koswell  Cook.  And  the  state  of  things  might 
have  been,  that  there  was  never  any  such  person,  as  Boswell 
Cook,  but  was  such  a  person  as  Roswell  Cook.  If  that 
was  the  state  of  things,  then  it  could  not  be,  that  any 
right  could  ever  have  vested  in  Boswell  Cook,  and,  by  con- 
sequence, it  could  not  be,  that  any  right  could  ever  have  been 
derived  from  Boswell  Cook ;  Boswell  Cook  would  be  a  non- 
entity,   and  a  nonentity  can   neither  receive  nor  impart 
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Deeds  in  the  name  of  a  nonentity,  must  of  necessity,  be  the 
work  of  some  one  assuming,or  forging,  the  name  of  the  non- 
entity. But  under  deeds  so  manufactured,  no  rights  would 
vest  as  against  the  true  owner.  These  things  being  so,  the 
certificate  going  to  show  the  mistake  aforesaid,  was  rendered 
admissible  by  the  Act  of  1857,  providing  for  the  admission 
of  parol  evidence  to  show  mistakes  in  grants. 

Did  the  Court  err  in  allowing  Dearmond  to  read  as  evi- 
dence, the  agreement  entered  into,  in  the  first  ejectment  case, 
by  Hood,  the  counsel  for  Neal,  and  Carithers,  the  counsel  for 
Brooking?  This  agreement  formed  a  part  of  that  case,  and 
as  the  Court  had  permitted  Brooking  to  read  in  evidence,  the 
other  part  of  the  case,  it  was  but  a  matter  of  course,  to  let 
Dearmond  read  in  evidence,  this  part,  so,  that  the  whole  case 
might  be  before  the  jury.  What  the  agreement  was  to  be 
worth,  when  thus  read  in  evidence,  was  another  question; 
a  question  which,  as  it  will  be  seen  in  the  sequel,  need  not 
be  decided. 

Was  the  charge  right?  The  charge  was,  that  the  jury 
might  find  for  the  plaintiflf,  Dearmond,  although  he  had  con- 
veyed the  land  to  Neal,  before  the  commencement  of  the 
suit,  and  there  was  no  demise  laid  in  the  name  of  Neal,  pro- 
vided, they  believed,  that  Neal  was  the  real,  though  not  the 
nominal,  party  in  interest. 

This  proviso  we  take  to  amount  to  this ;  provided  the  jury 
believed,  that  the  action  was  brought  by  Dearmond  /or  the 
use  of  Neal 

This  being  so,  the  charge  amounts  to  this,  that  a  man  may 
recover  in  ejectment,  although  he  has  no  title  whatever,  if  he 
sues  for  the  use  of  another  man,  who  has  the  title.  We  are 
not  aware  of  any  law  to  authorize  such  a  charge  as  this.  In 
every  case,  as  far  as  we  know,  in  which  the  law  allows  one 
person  to  sue  for  another,  some  title  must  be  in  the  former 
person.  He  must  have  the  legal  title,  and  the  other  person 
only  the  equitable.  The  payee  of  a  bond,  or  of  a  promissory 
note  not  negotiable,  who  nevertheless  assigns  the  bond,  or 
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the  note,  may  sne  for  the  use  of  the  assignee.  But  he  has  the 
l^al  title  still  in  him,  and  the  assignee  has  acquired  only  the 
equitable  title.  Whether  there  is  any  case  in  which  one  per- 
son may  sue  in  tort — in  trespass — for  the  use  of  another,  we 
are  not  prepared  to  say.  But  we  do  think,  that  if  there  is 
any  such  case,  it  must,  at  least,  be  a  case  in  which,  the  per- 
son so  suing,  must  have  some  title  of  some  kind. 

Now  if  the  charge  bad  been,  that,  although  Dearmond  hav- 
ing the  title  in  him,  had  conveyed  to  Neal,  yet  Dearmond 
ought  nevertheless  to  recover,  provided,  the  conveyance  to 
Neid  was,  on  some  account,  void,  the  charge  would  have 
been  right;  that  is  it  would,  if  authorized  by  the  evidence; 
ifxtj  in  that  case,  the  conveyance  to  Neal  being  void,  would 
count  for  nothing,  and  the  entire  title  would  be  in  Dear- 
mond. 

We  think,  then,  that  this  charge  of  the  Court,  was  errone- 
ous. If  the  legal  title  was  in  Neal,  why  did  he  not  sue  in 
his  own  name  ?  That  would  have  been  the  regular  mode ; 
and  would  have  been  a  mode  by  which,  he  would  have  ob- 
tained ever]rthiDg  that  he  ought  to  have  obtained.  If  the  le- 
^1  title  was  not  in  him ;  if  the  deed  to  him  was  void,  then 
the  charge,  besides  not  being  law,  was  not  suited  to  his  case, 
fee  ii  assumed  that  the  title  had  been  ^^conveyed''  by  Dear- 
mond to  ham ;  that  is,  it  assumed,  that  the  legal  title  was  in 
him. 

.  From  what  has  thus  been  said  of  the  charge,  it  is  apparent 
that  .we  must  consider  the  first  request  to  charge,  of  Brook- 
ing's  cotin^Q))  to  have  been  proper. 

The  other  request  of  his  Qounsel,  was,  that  if  there  was  a 
former  recovery  by  Brooking  in  a  suit  in  the  statutory  form, 
brought  by  Neal  against  Brooking,  then  the  jury  must  find 
for  the  defendant,  provided,  Neal  was  the  real  party  to  the 
suit  on  hand.  We  suppose  that  this  proviso  means ;  if  the 
suit  was  brought/or  the  use  (j/'.Neal.  This  request,  the  Court 
rejected,  on  the  ground,  that  the  agreement  heretofore  men- 
tioned, naade  by  the  counsel  in  the  former  suit,  superseded 
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the  judgment  in  that  suit  Whether  this  was  a  suflScient 
ground  or  not,  we  will  not  undertake  to  say,  as  we  think, 
that  there  was  another  grouod  which  was  clearly  suffi- 
cient. 

[4.]  And  that  ground  was  the  fact,  that  the  plaintiflfs  in 
the  two  suits,  were  not  the  same;  or  if  the  same  he  was  uot 
suing  in  the  same  right  In  the  former  suit,  the  plaintiff  was 
Neal ;  in  the  latter,  the  plaintiff  was  Dearmond.  What  the 
judgment  in  the  former  suit  said,  was,  that  Neal  was  not  enti- 
tled to  the  land  5  but  this  was  not  saying  that  Dearmond 
might  not  be  entitled  to  it  No;  it  was  not  saying  so, 
even  if  Neal  was  claiming  under  Dearmond,  for  it  might 
have  been,  that  his  deed  from  Dearmond,  was,  for  some 
cause,  void,  in  which  case,  his  failure  to  recover,  would 
not  only  be  entirely  consistent  with  Dearmond^s  having  the 
title,  but  would  really  be  evidence  of  Dearmond^s  having  the 
title,  the  void  deed  never  having  had  efficacy,  to  draw  the 
title  out  of  Dearmond. 

The  fact  that  the  second  suit  was  for  the  use  of  Nealy 
could  make  no  difference. 

For  one  of  two  things  must  be  true;  1st,  that  Dearmond 
had  the  entire  title,  both  legal  and  equitable;  or,  2dly ;  that 
Dearmond  had  the  legal  title,  and  Neal,  the  equitable.  And  if 
it  was  the  first  that  was  true,  then  the  second  suit  was  entirely 
.  Dearmond's ;  as  much  so,  as  it  would  have  been,  if  the  allega- 
tion that  it  was  for  the  use  of  Neal  had  not  been  in  the  declara- 
tion. And  such  allegation  would  be  evidence  merely,  of  a 
purpose  in  Dearmond,  to  bestow  a  gratuity  on  Neal.  And 
ifthe  suit  was  Dearmond^s,  to  the  full  extent,  then,  there 
can  be  no  pretence,  to  say  that  any  judgment  in  a  suit  in 
which,  not  he,  but  Neal  was  the  party,  could  be  a  bar  to  the 
suit 

And  if  it  was  the  second  of  the  two  things,  that  was  true, 
then,  although  we  might  say,  that  the  suit  was  in  reality 
NeaPs  suit,  yet  it  would  be  a  suit  in  which,  he  would  be  su- 
ing in  a  right  different  from  that  in  which  he  sued  in  the 
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first  suit     He  would  be  suing  in  the  right  oi  Dearmond—hQ 
asserting  Dfedrmond*s  legal  title — whereas,  in  the  first  suit, 
he  sued  in  Bis  own  right;  he  asserted  his  own  equitable  ti- 
tle, "which  being  an  insufficient  title  to  sustain  a  suit  for  land, 
he  failed  in  his  suit     And  when  a  man  sues  in  one  right, 
and  fails,  that  is  no  reason  why  he  may  not  sue  again,  in 
another  right     If  a  man  sues  as  executor  and  fails,  may  he 
not  nevertheless,  sue  again  in  his  individual  capacity  ?  most 
certainly  he  may.     So,  if  a  draft  not  negotiable,  payable  to 
A*  is  assigned  to  B.  and  B.  sues  on  it  in  his  own  name,  and 
fails  for  lack  of  having  the  legal  title,  is  that  a  bar  to  another 
su  it  by  him,  in  the  name  of  A.  for  his  use  ?     Assuredly  not ; 
consequently,  although  Neal,  suing  in  his  own  right,  may 
have  failed,  that  was  no  bar  to  his  suing  again  in  the  right 
of  Dearmond. 

These,  then,  are  the  reasons,  why  we  think,  that  the  Court 
was  right  in  refusing  to  charge,  that  the  judgment  in  the  first 
suit  was  a  bar  to  the  second  suit 

New  trial  grunted. 


R.  W.  Smith,  plaintiff  in  error,  vs  John  Joinku,  defendant 

in  error. 

£1.3  The  provision  in  Uie  Constilutioa  of  1798,  coaierriii',^  power  on  ihe  Supe- 
rior Courts  lo  correct  errors  ia  inferior  judicatories,  by  writ  o( reniorari,  doe?» 
not  require  an  Act  of  the  Legislature  to  enforce  il.  It  is  explicit  enou'^h  for 
that  purpose. 

\^.  3  If  it  he  alleged  that  material  alterations  have  been  made  in  ihe  exceptions 
to  the  decision  of  an  Inferior  Court,  and  proof  be  oflered  to  support  such  al- 
legations, it  is  error  in  the  Court  to  refuse  to  hear  ii. 

[3,]  A  bond  for  an  attachment  need  not  be  taken  by,  or  offered  for  approval  by 
the  magistrate  who  issues  the  attachment.     It  is  sutiicient  if  taken  by  any 
other  magistrate.    Such  bonds,  if  objectionable,  may  be  amended. 
VOL.    XXVII. 5. 
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Certiorari,  from  Taylor  county.  Decision  by  Judge  Wor- 
RiLL,  at  October  Term,  1858. 

John  Joiner  sued  out  an  attachment  against  Russell  W. 
Smith,  returnable  to  the  Inferior  Court  of  Taylor  county,  on 
a  promi<sory  note. 

The  Inferior  Court,  on  the  trial,  upon  motion  of  defend- 
ant's counsel,  dismissed  the  attachment  on  the  ground  that 
the  attachment  bond  given  by  the  plaintiff,  was  not  at- 
tested by  the  Justice  who  issued  the  attachment.  Plaintiff 
applied  for  a  certiorari,  which  issued,  to  correct  said  judg- 
ment. 

The  case  being  called  in  the  Superior  Court,  defendant's 
counsel  moved  to  dismiss  the  certiorari,  upon  the  following 
grounds: 

1st  Because  certiorari  would  not  lie  in  the  case. 

2d.  Because  the  exceptions  taken  to  the  decision  of  the 
Inferior  Court,  had  been  interlined  and  materially  changed 
since  they  were  signed — which  interlineations  and  altera- 
tions defendant  offered  to  prove- 

The  Court  overruled  the  objections  and  refused  the  motion 
to  dismiss,  and  defendant  excepted. 

Defendant  then  moved  that  the  case  be  sent  back  to  the 
Inferior  Court,  to  correct  said  interlineations.  .  The  Court  re- 
fused this  motion,  and  defendant  excepted. 

After  argument,  the  Court  reversed  the  decision  of  the  In- 
ferior Court,  because  the  said  Court  erred  in  dismissing  the 
attachment,  on  the  ground  that  the  bond  given  by  plaintiff 
in  attachment  was  void — the  Court  holding  that  it  is  not  ne- 
cessary or  essential  to  the  validity  of  such  bond,  that  it  should 
be  attested  by  the  officer  issuing  the  attachment.  To  which 
decision  counsel  for  defendant  excepted. 

James  T.  May,  for  plaintiff  in  error. 
Blandpord  &  Crawford,  contra. 
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f  1.3  It  is  objected  that  a  certiorari  viiW  not  lie  in  this  case. 
The    Inferior  Court  is  a  judicatory  inferior  to  the  Superior 
Court.     The  Constitution  of  1798  confers  express  power  on 
the  Superior  Courts  to  correct  errors  in  inferior  judicatories, 
by  writ  oi certiorari.     The  doctrines  of  the  common  law,  in 
regard  to  writs  oi  certiorari^  have  nothing  to  do  with,  or  con- 
trol  over,  proceedings  on  thQ  writ,  under  the  Constitution. 
The  Constitution  is  so  explicit,  though  very  short,  as  not  to 
require  the  aid  of  legislation  to  give  it  effect.     The  writ  of 
certiorari  is  a  process  which  carries  the  whole  cause,  and 
the  proceedings  under  it,  to  the  higher  Court;  and  that  Court 
can  have  no  higher  commission  than  the  Constitution,  to  ex- 
amine the  record  and  correct  the  errors  therein,  if  any. 

This  Court  has  decided  that  there  are  cases  which  are  not 
embraced  in  the  section  of  the  Judiciary  Act  of  1799,  which 
relates  to  certioraris.  That  Act  was,  no  doubt,  designed  to 
carry  into  effect  the  provision  of  the  Constitution  in  regard  to 
the  correction  of  errors  in  inferior  judicatories,  but  it  cannot 
abridge  the  constitutional  rights  of  litigant  parties.  I  have 
no  doubt  that  the  framers  of  the  Judiciary  Act  intended  that 
a  party,  to  entitle  himself  to  a  writ  of  cer/i(?ran,  should  make 
his  exceptions  to  the  proceedings  in  writing,  while  the  case  is 
in  progress,  and  sign  them,  or  have  his  counsel  to  sign  them. 
If  the  Court  overrule  them,  he  would  then  be  entitled  to  a 
writ  oi  certiorari^  provided  the  Judge  of  the  Superior  Court 
should  deem  them  suflScient;  and  such  I  believe  to  be  the 
conslructioa  of  the  Act  But  it  is  not  necessary  to  consider 
that  subject  further. 

[2.]  When  the  cause  was  taken  up  in  the  Superior  Court, 
it  appeared  that  the  exceptions  taken  to  the  decision  of  the 
Inferior  Court  had  been  interlined  and  materially  changed 
since  they  were  signed  and  certified  by  the  Justices,  and 
plaintiff  in  error  offered  to  make  proof  thereof.  The  Court 
refused  to  admit  the  proof.     This  was  a  grave  charge,  and  if 
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true,  avoided  the  proceedingvS,  and  the  Couit  ought  to  have 
heard  the  evidence.  The  alterations,  if  material,  may  have 
changed  the  rights  of  the  parties.  This  Court  cannot  lay 
down  a  rule,  or  sustain  one,  if  laid  down  in  the  Court  below, 
which  would  preclude  it  from  enquiring  into  the  state  of  its 
records,  and  protecting  them  from  corruption  by  interested 
parties.  The  judgment  of  the  Court  below  must  be  reversed, 
on  the  ground  that  said  Court  refused  to  hear  the  evidence, 
with  instructions  to  hear  the  proof,  and  after  hearing  it,  to 
reconsider  the  case. 

[3.]  The  Court  below,  after  considering  the  writ  of  certio^ 
rari  and  the  return  made  thereto,  reversed  the  decision  of 
the  Inferior  Court  dismissing  the  attachment,  and  exception 
was  made  thereto.  It  is  not  necessary  that  the  bond  for  an 
attachment  should  be  given  in  the  presence  of,  or  be  approved 
by,  the  magistrate  who  issues  the  attachment  Sec  5  of  at- 
tachment Act  of  1856,  pamph.  26.  If  defective,  it  may  be 
amended.     Sec,  53,  same  Act, 

Judgment  reversed. 


27      68 

»28  139  John  Doe,  ex  dem.j  Charles  J.  Davenport,  et  al,  plaintiflF 
in  error,  vs.  Richard  Roe,  casual  ejejtor,OBADiAHR.  Har- 
ris, defendants  in  error. 

[1.]  It  is  not  error  for  the  Court  to  allow  irrelevant  testimony  to  be  withdrawn 
from  the  jury. 

p.]  Plaintiffmay  introduce  the  sayings  of  a  person  through  whom  the  defend- 
ant claims  title  in  an  action  of  ejectment,  to  prove  the  loss  or  destruction  of 
a  deed,  to  lay  the  foundation  for  introducing  secondary  evidence  of  its  con- 
tenu;  but  if  such  secondary  evidence  be  admitted,  notwithstanding  the  re- 
jection of  such  evidence,  it  is  no  ground  to  reverse  the  judgment  of  the  Court 
upon. 
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[3.]  A  tax  executioQ  against  a  tax  collector  and  his  surely,  must  be  i»>ucd  by 
the  C;ompiroller  General ;  and  when  the  Sheriff  who  made  a  >ale  under  It, 
delivers  it  to  the  Solicitor  General,  the  prenumption  is  that  he  delivered  it  at 
that  office,  and  before  secondary  evidence  of  it  can  be  given,  an  enquiry  and 
amaroh  shoald  be  made  there  for  it. 

Eljectment    Tried  before  Judge  Wobrill,  October  Term, 
1858,  Taylor  Superior  Court. 

Suit  was  brought  by  the  plaintiff  in  error,  on  the  several 
demise?  of  John  L.  Brooks,  Charles  J.  Davenport  and  otfiers, 
against  the  defendants  in  error,  for  a  lot  of  land  in  lay  lor 
county.  On  the  trial,  plaintiff  read  in  evidence  a  copy  plot 
and  grant  from  the  State  to  said  John  L.  Brooks,  of  the  land 
in  dispute.  He  then  proved  the  possession  of  the  premises 
by  the  tenant,  Harris,  at  the  commencement  of  the  suit.  He 
then  read  in  evidence  a  deed  from  Raymond  Davenport  to 
his  son,  Charles  J.  Davenport,  dated  5th  December,  1839, 
and  closed  his  case.  The  suit  was  commenced  in  Augnst, 
1857. 

Defendant  then  read  in  evidence  a  deed  to  said  lot  of  land, 
from  B.  Lockhart  to  one  Stuckey,  dated  31st  December, 
1850 ;  and  then  proved  that  said  Stuckey,  either  by  himself 
or  his  tenants,  had  been  in  possession  of  the  land  ever  since 
that  date.  B.  Lockhart  was  in  possession  of  the  land  the 
year  before  he  sold  it  to  Stuckey. 

The  testimony  of  B.  I^ockhart,  taken  by  commission,  was 
then  read  by  defendant.  [This  witness  had  been  released 
by  Stuckey,  from  liability  on  his  warranty.]  Witness  went 
on  the  land  in  dispute  in  December,  1848 ;  bought  the  land 
from  J.  C.  Lockhart;  got  a  deed  from  J.  C.  Lockhart,  and 
had  made  diligent  search  for  it,  but  could  not  find  it ;  sup- 
posed the  deed  was  inadvertently  burned  by  witness,  along 
with  some  papers  that  were  worthless  ;  did  not  remember 
who  were  the  witnesses  to  the  deed  ;  witness  remained  on 
the  land  from  December,  1848,  until  he  sold  it  to  Stuckey, 
at  which  time  Stuckey  went  into  possession  of  it ;  William 
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Sears  bought  the  land  in  dispute  at  Sheriffs  sale,  at  Taze- 
well, (then  the  site  of  the  court-house  of  Marion  county,)  in 
1839  or  1840,  and  remained  in  possession,  by  tenant,  about 
eight  years,  and  until  the  death  of  said  Sears,  when  the  land 
passed  to  Julius  C.  Lockhart,  under  a  bequest  in  the  will  of 
said  Sears ;  had  heard  Sears  say,  his  deed  from  the  Sheriff 
was  burned  when  the  court-house  at  Tazewell  was  destroyed 
by  fire.  Defendant  here  closed  his  case,  having  first  stated 
that  he  rested  his  title  upon  adverse  possession,  commen- 
cing in  Julius  C.  Lockhart,  and  asking  leave  to  withdraw 
from  the  jury  all  that  portion  of  B.  Lockhart's  testimony 
which  referred  to  the  Sheriffs  sale  at  Tazewell,  and  the  say- 
ings of  Sears  as  to  the  destruction  of  the  deed.  The  Court 
allowed  the  withdrawal  of  the  testimony,  and  plaintiflf  ex- 
cepted. 

Plaintiff  then  proposed  to  read  in  evidence  the  testimony 
so  withdrawn,  his  counsel  stating  in  their  places  that  they 
expected  to  prove  the  contents  of  the  burnt  deed,  and  that 
the  land  was  sold  by  the  Sheriff  as  the  property  of  said  Ray- 
mond Davenport  Defendants  objected  to  the  evidence;  the 
Court  sustained  the  objection,  and  plaintiff  excepted. 

Plaintiff  then  introduced  the  will  of  said  Sears,  dated 
April,  1848,  and  admitted  to  probate  in  August,  by  which 
said  land  was  devised  to  Julius  C.  Lockhart 

Mark  H,  Blanfordy  Esq.ySVfoxQ:  That  he  had  searched 
the  offices  of  the  Clerk  of  the  Superior  and  Inferior  Court  of 
Marion  county  forthe^./a.  under  which  said  land  was  sold, 
and  the  record  of  the  Sheriffs  deed,  and  could  not  find 
them ;  that  most  of  the  records  and  papers  belonging  to  said 
offices  were  destroyed  when  the  court-house  was  burned  in 
1845. 

Plaintiff  then  proposed  to  prove  by  Jeremiah  TVilchar, 
that  in  1842  or  1843  he,  as  Deputy  Sheriff  of  Marion  coun- 
ty, levied  on  and  sold  said  lot  of  land  as  the  property  of 
Raymond  Davenport,  by  virtue  of  an  execution  in  favor  of 


Digitized  by 


Google 


MACON,  JANUARY  TERM,  1S59.  71 

Davenport  et  al.  vs.  Hams. 


the  State  of  Georgia  against  one  Hammock,  a  defaulting  tax 
coUect»>r,  and  Raymond  Davenport,  his  security;  that  said 
Sea.rs  was  the  purchaser;  that  a  regular  SheritTs  deed  was 
made  to  Sears;  that  Randal  W.  Martin  was  one  of  the  wit- 
nesses to  the  deed,  and  now  lived  in  Florida;  that  he  did  not 
remember  who  the  other  witness  was;  that  he  delivered  ihe 
Ji,  Ja,  (he  thinks,  but  is  not  certain  about  it,)  to  Lang  Lewis, 
'who  was  then  Solicitor  General.  To  which  testimony  de- 
fendant objected,  unless  the  plaintiff  would  produce  the  Ji. 
J^€U  under  which  the  laud  was  sold;  and  the  Court  sustain- 
ing the  objection,  plaintiff  excepted. 

Plaintiff  then  took  a  voluntary  nonsuit,  reserving  the  right 
to  take  the  case  to  the  Supreme  Court  by  writ  of  error. 

Bi-AJf yoHD ;  Owen  ;  Reese,  for  plaintiff  in  error. 

Smith  &  Pou ;  Corbitt,  contra. 

Sy  tht  Court. — McDonald  J.  delivering  the  opinion. 

f  1.]  The  first  assignment  of  error  is  on  the  decision  of  the 
Court  allowing  the  defendant  to  withdraw  that  part  of  B. 
Lockhart's  evidence  which  related  to  the  Sheriff^s  sale  at 
Tazewell,  and  the  sayings  of  Sears  as  to  the  destruction  of 
the  deed  from  the  Sheriff.  The  part  of  the  evidence  with- 
drawn was  not  material  to  the  issue  to  be  tried,  or,  if  at  all 
material,  it  was  favorable  to  the  party  making  the  motion, 
and  could  not  possibly  prejudice  the  plaintiff  The  deed 
w^as  a  deed  from  the  Sheriff  to  Sears,  but  the  evidence  did 
not  disclose  the  name  of  the  defendant  whose  property  it 
conveyed.  The  evidence  that  the  deed  was  burnt,  was  not 
relevant  to  the  issue,  and  was  only  valuable  as  proof  to  the 
Court  on  a  motion  to  introduce  secondary  evidence.  The 
Court  violated  no  rule  of  law  in  allowing  irrelevant  evidence 
to  be  withdrawn  from  the  jury. 

[2.]  After  the  evidence  was  withdrawn  by  the  defendant. 
the   plaintiff  offered  to  re-introduce  it,  for  the  purpose  ex- 
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plained  in  the  Reporter's  statement  of  the  case.  If  it  was 
offered  as  evidence  to  be  considered  by  the  jury,  it  was  inad- 
missible ;  but  we  see  no  objection  to  it  as  evidence  to  the 
Court  to  lay  the  foundation  of  introducing  secondary  testi- 
mony.  The  defendant  claimed  title  through  Sears,  and 
Sears  was  dead.  But  the  defendant  was  not  injured  by  this 
ruling  of  the  Court  The  evidence  had  been  before  the 
Court  and  jury,  and  withdrawn  from  the  jury,  but  the  Court, 
perhaps,  felt  authorized  to  hold  that  the  original  deed  had 
been  accounted  for  sufficiently  to  authorize  the  admission  of 
evidence  of  its  contents ;  for  that  evidence  was  given  by  the 
witness,  Wilchar,  who  was  the  officer  who  sold  the  land,  and 
it  was  objected  to  only  because  the  tax  execution  had  not 
been  produced.  Was  the  evidence  properly  rejected  on  that 
account?  Had  the  Sheriff^s  deed  been  in  Court,  it  could  not 
have  been  introduced  without  the  production  of  the  tax  exe- 
cution as  the  authority  to  the  Sheriff  to  sell,  or  proof  of  its 
contents,  if  the  absence  of  the  original  execution  had  been 
accounted  for. 

[3.]  The  plaintiff  attempted  to  account  for  the  original  ex- 
ecution, but  we  think  with  the  Court  below,  that  he  failed  to 
do  ir.  His  counsel  had  searched  the  offices  and  records  of 
the  Clerks  of  the  Superior  and  Inferior  Courts  of  Marion 
county  for  the  execution  and  deed,  and  could  not  find  them. 
The  court-house  and  records  had  been  burnt.  The  witness, 
Wilchar,  testified  that  he  made  a  proper  return  of  the^.  yo., 
and  he  thinks  delivered  it  to  the  Solicitor  General.  The  ex- 
ecution was  issued  from  the  office  of  the  Comptroller  Gene- 
ral, and  ought  to  have  been  returned  there.  The  Solicitor 
General  must  be  presumed  to  have  done  his  duty  and  de- 
livered the  execution  to  the  proper-officer,  or  deposited  it  in 
his  office.  That  officer  was  not  examined.  Hence,  we  sus- 
tain the  judgment  of  the  Court  below. 


Judgment  affirmed. 
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SiBABORN  L.  Dean,  plaintiff  in  error,  vs.  Lorenzo  M.  Big-I^^^ 
GjiKs,  defendant  in  error. 

D.  applies  for  adroinif  tration  on  Ws  estate.  In  opposition,  a  will  is  produced, 
but  the  w^ill  does  not  convey  the  entire  estate  of  H.  and  the  ordinary  grants 
to  D.  administration  on  that  part  of  the  estate  disposed  of  by  the  will.  B.  re- 
sisted before  the  Ordinary  the  grant  to  D.,  and  appealed  to  the  Superior  Court, 
-where  he  moved  to  dismiss  the  application  df  D.  for  the  administration.  The 
Court   granted  the  notion. 

Held^  That,  inasmuch  as  the  executor  of  the  will,  was  not  known  in  the  record, 
or  that  be  had  propounded  the  will,  or  that  he  would  administer  if  the  will 
ivere  established,  the  Court  below  erred  in  dismissing  the  application. 

Application  for  letters  of  administration,  &c.,  from  Har- 
ris county.  Decision  by  Judge  Worrill,  at  October  Term 
1858. 

Seaborn  L.  Dean  applied  for  letters  of  administration  on 
the  estate  of  Elizabeth  Holcombe,  deceased,  when  a  will  was 
produced  for  probate,  and  upon  proof  was  admitted  to  record 
as  the  last  will  and  testament  of  said  Elizabeth — G.  W. 
Epps  being  the  executor  thereof.  An  appeal  was  taken  from 
the  judgment  of  the  Ordinary  admitting  said  will  to  probate, 
by  Dean,  a  son  and  heir  at  law  of  deceased.  The  Ordinary 
appointed  Dean  administrator  pendente  litey  as  to  all  the  es- 
tate and  property  named  in  the  will,  and  appointed  him  ad- 
ministrator upon  all  the  estate  of  deceased  not  named  in  said 
^will,  from  which  order  Lorenzo  M.  Biggers  appealed. 

At  the  October  Terra,  1858,  of  the  Superior  Court  of  TTarris 
County,  this  latter  appeal  came  on  to  be  heard,  when  Dean 
moved  to  dismiss  the  appeal  upon  the  ground  that  Biggers 
had  no  right  to  enter  an  appeal ;  he  being  in  no  way  inter- 
ested in  the  estate  of  said  Elizabeth  Holcombe.  The  Court 
refused  the  motion. 

Dean  then  proved  that  he  was  the  son  and  heir  at  law  of 
decased  and  a  resident  of  Harris  county.  That  deceased 
o^WTied  property  not  mentioned  or  disposed  of  by  the  paper 
purporting  to  be  her  will;  one  or  two  negroes,  carriage  and 
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buggy,  household  furniture,  stock,  and  that  she  died  in  pos- 
session of  a  plantation  in  said  county,  using  it  as  her  own. 

After  the  close  of  this  testimony,  the  Court  on  motion, 
dismissed  Dean's  application  for  letters  of  administration,  and 
his  counsel  excepted. 

Ramsey  &  Carithers,  for  plaintiff  in  error. 

No  counsel  appeared  for  Biggers. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

In  opposition  to  the  application  of  the  plaintiff  in  error  for 
administration  on  the  estate  of  Mrs.  Holcombe,  a  will  was 
produced  and  admitted  to  probate  by  the  Ordinary,  who 
nevertheless  granted  administration  to  Dean  on  a  part  of  the 
estate,  which  did  not  pass  by  Mrs.  Holcombe's  will.  G.  W. 
Eppes  was  named  as  executor  in  the  will.  He  does  not  ap- 
pear to  have  been  a  party  in  the  Court  of  Ordinary,  either  in 
the  proceeding  to  prove  the  will  or  to  resist  the  grant  of  ad- 
ministration to  Dean,  but  Lorenzo  M.  Biggers  alone  appear- 
ed 10  contest  the  grant.  He  appealed  from  the  decision  of 
the  Ordinary  making  the  grant,  and  on  the  appeal  moved  to 
dismiss  the  application  of  the  plaintiff  for  letters  of  adminis- 
tration. The  Court  sustained  the  motion,  and  to  that  decis- 
ion exception  was  taken. 

For  the  plaintiff  in  error,  it  is  contended  that  Biggers  is  an 
interloper  in  the  case,  without  an  interest  of  any  kind,  and 
that  he  ought  not  to  be  heard.  It  seems  that  his  right  to  ap- 
pear before  the  Ordinary  was  not  disputed.  He  may  be  a 
creditor,  or  he  may  have  shown,  if  he  had  been  called  on  at 
the  proper  time,  a  legal  right  to  appear.  He  ought  to  have 
shown  his  right  in  the  first  instance,  but  as  his  appearance 
and  opposition  was  not  then  objected  to,  but  acquiesced  in, 
it  is  too  late  now  to  question  it  in  the  manner  that  it  is  met 
here — by  a  simple  objection  that  his  interest  does  not  appear 
n  the  record. 
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It  no  where  appears  in  the  record  that  Eppes,  the  named 
executor,  presented  the  will  for  probate,  and  if  he  did   not, 
there  cannot  be  the  slightest  objection  to  the  grant  of  admin- 
istration made  to  the  plaintiff  in  error,  and  much  less  to  his 
application  for  administration.     Under  a  general  application 
for  administration  a  special  grant  may  be  made;  and  if  all 
the  property  of  the  testator  is  not  conveyed  by  the  will,  there 
ought  to  be  a  special  administration  as  to  the  part  that  does 
not  pass  by  it,  if  there  has  been  no  executor  appointed,  or  if 
the  executor  or  executors  do  not  qualify.     If  the  executor 
qualifies,  he  is  entitled  to  and  bound  by  the  strong  implication 
of  the  statute,  to  administer  on  the  entire  estate,  but  he  is  re- 
quired to  hold  the  undevised  real  and  personal  estate  in  trust 
for  the  distributees  or  next  of  kin  of  the  deceased  testator  or 
testatrix.     Cobb^  327.     An  administrator  with  the  will  annex- 
ed, can  have  no  such  authority  by  the  law  or  the  will.     He 
can  have  it  but  by  grant  from  the  Ordinary  only,  and  that 
by  special  grant. 

The  will  in  this  case  has  been  caveated.  If  the  executor 
propounded  the  will  and  it  should  be  finally  established  on  his 
qualification,  the  letters  granted  to  Dean  should  be  superse- 
ded, and  the  executor  should  administer  the  entire  estate,  oth- 
erwise the  grant  should  stand. 

The  Court  erred  in  dismissing  the  application  of  plaintiff 
in  error  for  the  administration. 

Judgment  reversed. 
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Hunter  vs.  Blount. 

JiMSEY  B.  HuNTEB,  plaintiff  in  error,  vs.  Joseph  E.  Bjlount, 
defendant  in  error. 

To  prove  a  Diploma  given  to  a  Physician  by  a  Medical  College  of  another  State, 
the  legal  existence  of  the  College  must  be  produced. 

Complaint  on  account,  in  Schley  Superior  Court.  Tried 
before  Judge  Worrill,  at  August  Term,  1858. 

This  was  complaint,  on  an  account  for  medicinal  services 
rendered  by  Joseph  E.  Blount,  against  Jimsey  B.  Hunter. 

The  defendant  pleaded,  that  plaintiff"  had  never  received  a 
license  to  practice  medicine  from  the  Medical  Board  of  the 
State  of  Georgia,  nor  a  Diploma  from  any  Medical  College 
in  the  United  States,  and  that  he  was  not  entitled  to  charge 
for  services  rendered  as  a  physician. 

Upon  the  trial,  plaintiff  proved  his  account  by  the  pro- 
duction of  the  book  of  original  entries;  that  the  entries 
were  in  his  own  handwriting,  and  that  he  kept  no  clerk; 
and  further  proved  by  two  witnesses  that  he  kept  correct 
books. 

Plaintiff  then  offered  in  evidence  his  Diploma,  or  a  parch- 
ment writing  purporting  to  be  a  Diploma,  from  the  Medical 
College  of  Philadelphia,  signed  by  certain  persons  as  Presi- 
dent, Vice  President,  and  other  officers  of  said  college,  with 
a  seal  bearing  the  name  and  inscription  of  the  Medical  Col- 
lege of  Philadelphia.  Said  parchment  writing  being  in  the 
Latin  language. 

The  defendant  objected  to  the  admission  in  evidence  of 
said  parchment,  unless  the  plaintiff  would  first  prove  that 
the  same  issued  from  the  Medical  College  of  Philadelphia, 
and  that  the  seal  attached  thereto,  and  the  signatures  of  the 
officers  were  genuine. 

The  Court  overruled  the  objection  and  admitted  the  Diplo- 
ma, without  such  proof,  and  defendant  excepted. 

Defendant  then  objected  to  the  said  parchment  going  to 
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the  jury  as  evidence,  unless  the  writing  therein  was  transla- 
ted into  English. 

The  Court  overruled  the  objection  and  let  the  parchment 
writing  go  to  the  jury,  without  being  translated,  and  defend- 
ant excepted. 

Thejtary  found  for  the  plaintiff.  Whereupon  defendant 
tendered  his  bill  of  exceptions,  assigning  as  error  the  decis- 
ions  above  excepted  to. 

BuLNDFOBD  &  Crawford,  for  plaintiff  in  error. 

Davis  &  Hudson,  contrcu 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

By  the  Act  of  February,  1854,  physicians  who  have  been 
graduated  by  any  Medical  College  iathe  United  States,  and 
have  Diplomas,  may  practice  medicine  and  charge  for  their 
services,  otherwise  they  cannot  without  a  license  from  the 
Board  of  Physicians  in  this  State.    To  the  pha  of  the  de- 
fendant in  the  Court  below,  that  the  plaintiff  was  not  a  licens- 
ed or  graduated  physician,  the  latter  in  reply  offered  in  evi- 
dence his  Diploma  from  the  Medical  College  of  Philadelphia. 
It  was  objected  to,  unless  the  plaintiff  would  show  that  the 
same  was  issued  from  a   Medical  College  of  the  United 
States,  and  was  duly  executed  by  the  proper  officers.     The 
Court  below  overruled  the  objection  and  admitted  it  in  evi- 
dence, and  error  is  assigned  on  this  ruling  of  the  Court. 
The  plaintiff  is  bound  to  prove  that  the  Diploma  which  he 
offered  was  given  by  a  college  existing  at  the  time,  and  the 
charter  or  act  of  incorporation  must  be  produced  for  that 
purpose.     The  legal  existence  of  a  body  corporate  in  another 
State  cannot  be  recognized  here  without  proo£ 

Judgment  reversed 
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William  H.  Binion,  and  others,  plaintiffs  in  error,  vs.  Eii- 
soN  Miller,  administrator,  defendant  in  error. 

[1.]  If  an  administrator  manage  his  intestate's  estate  fairly  and  honestly,  but 
neglects  to  make  his  returns  so  as  to  exhibit  the  state  of  his  accounts  in  the 
Ordinary's  office,  he  is  not  on  that  account,  liable  to  pay  a  higher  than  the 
ordinary  rate  of  interest  chargeable  against  an  administrator,*  but  if,  on  de~ 
roand  of  a  distributee,  he  fails  or  refuses  to  make  a  full  exhibit  of  his  accounts, 
and  come  to  a  settlement,  he  subjects  himself  to  the  costs  and  expenses  of  a 
suit  which  his  default  may  have  made  necessary. 

[2.]  If  a  receipt  be  given  by  a  guardian  to  an  administrator  for  negroes  express- 
ed to  be  in  full  of  his  ward's  distributive  share  of  the  estate,  and  it  is  insisted 
that  it  is  expressed  to  be  in  full,  because  all  other  accounts  were  balanced 
and  settled,  which  is  nevertheless  disputed  by  the  wards,  whether  the  receipt 
was  in  full  is  a  question  for  the  consideration  of  the  jury. 

[3.]  To  bind  infants  by  a  settlement  made  by  the  administrator  with  their  guar- 
dian, it  must  be  a  full  and  fhial  settlement  without  fraud,  or  if  fraudulent,  the 
fraud  must  have  been  known  to  the  infants,  and  they  must  have  acquiesced 
for  the  period  of  the  statutory  bar. 

In  Equity,  from  Schley  county.  Tried  before  Judge 
Worrill  ;  and  motion  for  new  trial  refused,  at  August  Term, 

1858. 

This  was  a  bill  filed  by  William  H.  Binion,  and  Thomas 
M.  Bailey  and  wife,  against  Emson  Miller,  administrator,  in 
right  or  stead  of  his  wife,  of  the  estate  of  William  Binion, 
deceased,  late  of  Columbia  county.  The  bill  was  for  an 
account  and  distribution  of  said  estate;  complainants  Wil- 
liam H.  Binion  and  Mrs.  Thomas  being  the  children  of  in- 
testate, and  Miller,  the  defendant,  being  the  husband  of  the 
widow  of  deceased,  and  administrator  in  right  thereof. 

Defendant  answered  the  bill,  and  denied  that  he  had  any 
of  said  estate  in  hand  unaccounted  for;  that  the  same  had 
been  distributed  equally  between  defendant  in  right  of  his 
wife,  the  widow  of  the  intestate,  and  complainants,  whose 
share  upon  settlement  made  in  1836,  had  been  paid  and 
turned  over  to  their  guardian  and  a  receipt  in  full  taken  and 
made  an  exhibit  to  the  answer. 
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It  appeared  that  William  Binion  the  intestate  died  in 
Columbia  coiipty  in  the  year  1823;  that  his  widow  admin- 
istered on  the  estate  and  sold  some  of  the  same  to  pay  debts; 
that  in  1835,  she  intermarried  with  defendant,  then  of  Mon- 
roe county,  who  received  all  the  estate  of  deceased,  then  in 
the  hands  of  his  wife,  as  administrator  appointed  in  her 
right;  that  he  soon  after  sold  all  the  perishable  property  and 
had  the  negroes  partitioned  between  complainants  and  him- 
self in  right  of  his  wife;  that  he  had  the  estate  transferred 
to  Monroe  county,  and  made  his  returns  to  the  Ordinary  of 
said  county;  that  on  the  21st  December,  1836,  defendant 
delivered  the  negroes  to  the  guardian  of  complainants,  Rob- 
ert Rozar,  and  took  from  him  receipts,  as  follows: 

**  Received  of  Emson  Miller,  administrator  in  right  of  his 
wife,  of  the  estate  of  William  Binion,  deceased,  three  negroes, 
Sharlott,  Harriet  and  Dilsey,  valued  at  sixteen  hundred  dol- 
lars, and  allotted  to  William  Binion,  orphan  of  said  William 
Binion,  deceased,  as  his  distributive  share  of  the  estate  of 
said  deceased.  Said  negroes  being  received  by  me  in  full  of 
the  distributive  share  of  said  estate  due  said  orphan. 

December  21,  1836. 

(Signed,)  ROBERT  ROZAR,  Guardian  of 

Wm.  Binion. 

There  was  another  receipt  in  the  same  terms  and  words, 
of  same  date,  for  three  negroes,  valued  ?1,675,  allotted  to 
Laura  Ann  Biniou  (now  Mrs.  Baily.) 

It  further  appeared  that  a  negro  man  Jerry,  belonging 
to  said  estate,  and  mentioned  in  the  inventory  and  appraise- 
ment, had  been  sold  by  Mrs.  Binion  before  her  marriage  with 
defendant,  and  which  complainants  alleged  had  never  been 
accounted  for,  as  well  as  the  hire  of  some  of  the  other  ne- 
groes, and  the  proceeds  of  the  sale  of  the  perishable  proper- 
ty, monies,  &c.,  received  by  defendant,  and  by  his  wife  be- 
fore their  intermarriage;  and  that  all  that  had  ever  been 
received  by  complainant  was  the  negroes  mentioned  in  said 
receipts. 
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The  case  was  submitted  to  the  jury,  upon  the  bill  and 
amendments  thereto — the  answer  and  amended  answer, 
the  testimony  of  a  number  of  witnesses,  and  the  charge  of 
the  Court,  who  found  for  the  plaintiff  fifteen  hundred  and 
thirty-eight  dollars  and  ninety-eight  cents. 

Whereupon,  defendant  moved  for  a  new  trial  upon  the 
following  grounds: 

1st  and  2d.  Because  the  verdict  was  contrary  to  law  and 
evidence. 

3d.  Because  the  Court  erred  in  charging  the  jury,  that  the 
receipts  given  by  Rozar  the  guardian  of  complainants,and  read 
in  evidence  by  defendant,  were  for  the  negroes  mentioned 
therein,  and  for  nothing  else;  that  it  was  for  the  Court  to 
construe  the  receipts,  and  the  jury  were  bound  by  said  con- 
struction. 

4th.  Because  the  Court  erred  in  charging  the  jury,  that  if 
they  believed  that  Mrs.  Binion  sold  Jerry  and  did  not  return 
and  account  for  the  price  or  sums  received  for  him,  and  that 
Miller  the  defendant,  did  not  settle  and  account  for  him,  they 
must  find  for  the  price  or  sum  received  by  her,  or  for  such 
part  thereof,  as  was  not  accounted  for,  with  interest:  That 
the  rule  as  to  interest  was  to  compound  every  six  years  at 
eight  per  cent., until  1845,  then  at  seven  percent,  compound- 
ed every  six  years. 

5th.  Because  the  Court  (when  requested  by  defendant's 
counsel,)  refused  to  charge  the  jury,  that  if  they  should  be- 
lieve that  a  settlement  of  the  administration  took  place  be- 
tween defendant  and  Rozar,  the  guardian,  that  their  forbear- 
ance to  make  a  demand  within  the  statutory  period,  is  evi- 
dence that  complainants  had  been  fully  paid,  or  that  they 
acquiesced  in  the  settlement 

After  argument  upon  the  motion  for  a  new  trial,  the  Court 
granted  the  same,  on  the  ground,  that  the  Court  erred  in  its 
charge  to  the  jury,  as  to  the  rule  to  be  adopted  by  them  in 
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computing  interest,  (as  set  forth  in  the  4th  ground  for  a  new 
trial,)  and  on  no  other  ground. 

To  which  decision,  complainants  except  and  assign  the 
same  as  error. 

B.  Hiix,  for  plaintifis  in  errror. 

Smith  &  Pou ;  and  Blanford  &  CaAwroaD,  contra. 

By  the  Court. — ^McDonald,  J.  delivering  the  opinion* 

There  were  five  distinct  grounds  on  which  the  defendant 
in  the  Court  below  moved  for  a  new  trial  The  two  first 
gronnds,  1st.  that  the  verdict  of  the  jury  was  contrary  to  evi» 
dence,  and  2d,  that  it  was  contrary  to  law  may  be  put  ia 
one,  neither  of  which  will  it  be  necessary  for  this  Court  to 
consider  further  than  they  may  be  involved  in  the  other 
grounds.  The  Court  below  granted  a  new  trial,  on  the  sin- 
gle ground,  that  the  charge  to  the  jury  on  the  subject  of  in- 
terest, was  contrary  to  law.  The  assignment  of  error  is  spe- 
cial that,  a  new  trial  ought  not  to  have  been  granted  on  that 
ground  For  the  defendants  in  error,  it  is  insisted,  that  if 
the  Court  in  granting  a  new  trial  on  that  special  ground  erred^ 
yet  if  there  are  other  grounds  in  the  motion  on  which  it 
ought  to  have  been  granted,  the  judgment  of  the  Court  be 
low  should  be  affirmed.  We  will  examine  the  several 
grounds  in  the  motion  with  the  exception  already  slated. 

[1.]  I  will  first  refer  to  that  on  which  the  presiding  Judge 
in  the  Court  below  granted  a  new  trial.  The  Court  charged  the 
jury  that,  if  they  believed  Mrs.  Binion  sold  Jerry  and  did  not 
return  an  account  for  the  price  or  sum  received  for  him,  and 
that  the  defendant  Miller  did  not  settle  and  account  for  him, 
they  must  find  for  the  price  or  sum  received  by  her,  or  for 
such  part  thereof  as  was  not  accounted  for,  with  interest ; 
that  the  rule  as  to  interest  was  to  compound  every  six  years 
at  eight  per  cent  until  1845,  then  at  seven  per  cent  com- 
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pouuded  every  six  years.  The  statute  of  1847,  Cobb  336, 
prescribes  the  rate  at  which  interest  shall  be  computed 
against  executors,  administrators  and  guardians,  but  the  rule 
thereby  established  applies  to  cases  in  which  they  are  guilty^ 
of  no  misappropriation  of  the  trust  fund  in  their  hands,  or 
of  conduct  which  subjects  them  to  the  imputation  of  wrong 
or  fraud.  Whether  the  charge  was  right,  depends  on  the  bill,, 
answer  and  proofs.  The  administratrix  had  charged  herself 
with  the  negro  Jerry,  in  the  appraisement,  and  was  therefore 
guilty  of  no  fraud  or  concealment  in  withholding  from  the 
lecord  that  evidence  of  her  liability.  She  charged  herself 
with  him.  It  is  true  she  ought  to  have  charged  herself  with 
the  price,  when  he  was  sold,  and  to  have  accounted  for  that 
price  according  to  the  facts  of  the  case  in  her  return ;  but  if 
she  acted  honestly  in  the  matter,  and  did,  in  the  manage- 
ment of  the  estate,  dispose  of  the  proceeds  of  the  sale,  or 
suffered  an  inevitable  loss  of  a  part  of  the  money  arising 
from  the  sale,  in  a  manner  that  the  Ordinary  ought  to  have 
passed  the  accounts,  if  they  had  been  regularly  and  special- 
ly presented  in  his  Court,  then  the  defendant  ought  not  to 
be  subject  to  the  harsh  rule  for  computing  interest  which  is 
applied  to  cases  only  in  which  a  trustee  departs  from  special 
directions  under  which  he  holds  a  trust,  as  where  a  will  di- 
rects the  fund  to  be  accumulated,  or  where  the/und  is  mis- 
managed. But  for  the  mere  omission  to  make  a  return  of 
honest  and  upright  management,  she  ought  not  to  be  held 
to  such  an  account.  But  the  cestui  que  trust  ought  not  te 
be  injured  by  the  neglect  of  a  trustee  to  make  regular  and 
explicit  returns  according  to  law;  and  therefore,  when,  un- 
der such  circumstances,  if  the  cestui  que  trust  calls  on  his 
trustee  for  a  settlement,  and  he  refuses  to  or  cannot  make  a 
full  and  fair  exhibit  of  his  trust  accounts,  a  Court  of  Chan- 
cery ought,  and  I  apprehend  would  hold  him  accountable 
for  costs  and  expenses  of  a  litigation  occasioned  and  made 
necessary  by  his  default.  If  the  charge  had  been  given  with 
these  qualifications,  it  would  have  been  right;  we  think  thai 
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the  presiding  Judge  in  reconsidering  and  OFermling  his 
chai^^  is  sustained  by  our  former  interpretation  of  the  law. 

[2.]  I  iwill  return  now  to  the  third  ground  taken  in  the 
motion  for  a  new  trial ;  that  the  Court  erred  in  charging  the 
jury  that  the  receipts  given  by  Rozar  the  guardian  of  com- 
plainants^ and  read  in  evidence  by  defendant,  were  for  the 
negroes  mentioned  therein,  and  for  nothing  else ;  that  it  was 
for  the  Coun  to  construe  the  receipts  and  the  jury  were  bound 
by  the  construction.  If  the  Court  did  so  charge,  we  think  it 
was  error.  The  terms  of  the  receipts  are  certainly  broad 
enough  to  embrace  a  final  settlement  of  the  estate,  and  it  was 
insisted  on  the  part  of  the  defendant  that  the  entire  estate 
was  settled  with  the  guardian,  and  that  on  that  settlement, 
the  receipts  were  given.  This  was  disputed  by  the  com- 
plainants^ and  there  was  therefore  an  issue  between  the  par- 
ties on  that  subject.  There  was  also  conflicting  evidence  as 
to  the  settlement,  and  the  whole  subject  ought  to  have  been 
submitted  to  the  jury.  There  can  be  no  doubt,  that  the 
weight  of  the  evidence  in  regard  to  the  acts  of  the  commis- 
sioners is  that  they  were  appointed  to  divide  the  negroes  on- 
ly, belonging  to  the  estate,  and  that  they  did  no  more  than 
to  divide  them. 

The  original  answer  of  the  defendant  states  that  the  com- 
missioners were  appointed  to  divide  the  negroes.  The  record 
from  the  Court  of  Ordinary  of  Monroe  county,  shows  that 
the  commissioners  were  sworn  and  divided  the  negroes,  and 
shows  the  share  apportioned  to  each  distributee;  audit 
shows,  moreover,  that  they  divided  nothing  more.  The  an- 
swer says  further,  that  the  defendant  had  settled  fully  with 
the  guardian  concerning  the  estate,  but  exhibits  no  proof  of 
it,  except  what  is  contained  in  the  receipt  for  the  negroes, 
and  the  receipts  say  that  the  negroes  are  in  full  of  the  dis- 
tributive shares  of  the  estate  due  the  wards  respectively.  It 
is  just  such  a  receipt  as  would  probably  have  been  given,  if, 
as  to  everything  else,  accounts  were  fully  balanced  between 
the  administrator  and  the  wards,  as  the  administrator  con- 
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tends  it  was,  after  retaining  a  small  balance  in  his  hand  due 
by  him  to  them,  for  the  difference  between  their  lots  of  ne- 
groes, and  the  lot  coming  to  him  in  jright  of  his  wifa  It  is 
susceptible  of  such  construction.  I  do  not  say  that  the  jury 
are  so  to  construe  it,  but  the  question  is  to  be  submitted  to 
the  jury,  whether  the  receipt  was  for  a  full  and  final  settle- 
ment of  the  estate  between  the  guardian  and  ward. 

[9.]  We  do  not  think  that  the  Court  ought  to  have  charg- 
ed the  jury  as  requested  by  the  defendants  counsel,  if  the 
request  was  as  stated  in  the  last  ground  in  the  motion  for  a 
new  trial.  The  settlement  to  have  bound  these  defendants 
in  error,  must  have  been  full  and  final,  without  fraud  or  con- 
cealment, or  if  it  was  not  full  and  final,  and  without  fraud 
or  concealment,  it  must  have  been  known  by  the  defendants 
in  error,  that  it  was  not  full  and  final,  but  that  the  plaintiff 
in  error  claimed  it  to  have  been  full  and  final,  and  that  they 
acquiesced  in  it  for  the  period  of  the  statutory  bar  after  they 
arrived  at  the  age  of  twenty-one  years ;  and  if  the  fraud,  if 
any,  was  known  to  them,  and  acquiesced  in,  for  the  like  peri- 
od, after  they  attained  majority,  they  were  bound  by  it. 
There  are  facts  in  the  case  which  ought  to  be  considered  al- 
so, in  determining  on  the  legality  of  this  request,  as  applica- 
ble to  them.  It  was  a  long  time  after  the  alleged  settlement 
took  place,  that  this  suit  was  instituted,  and  the  administra- 
tors had  not  been  dismissed  from  the  administration ;  the 
answer  of  plaintiff  in  error  shows  that  he  still  holds  the  title 
of  his  intestate  for  a  tract  of  land  drawn  by  his  intestate^ 
which  has  not  been  distributed ;  he  answers  that  he  was 
paid  the  difference  between  the  value  of  his  lot  of  negroes 
and  the  lots  of  the  other  distributees  of  the  estate  by  retain- 
ing a  balance  which  he  owed  them,  while  the  guardian  de- 
poses, that  he  paid  this  difference  in  cash;  he  puts  up  a  claim, 
to  some  extent,  for  the  board,  clothing  and  education  of  de- 
fendants in  error,  while  the  answer  and  exhibits,  show  that 
these  expenses  were  paid  by  the  common  property  of  the 
estate ;  the  answer  says  in  substance,  that  the  produce  made. 
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over  and  above  the  cotton,  was  not  more  than  sufficient  to 
support  the  children.  I  will  not  go  further.  But  these  things 
show  that  the  request  as  asked  of  the  Court,  ought  not  to 
have  been  giren  in  Aiarge  to  the  jury,  without  explanations 
of  the  legal  principles  to  which  these  facts  and  circumstan- 
ces applied,  and  which  ought  to  have  led  to  a  material  quali- 
fication of  the  request  That  the  Court  refused  to  give  that 
request,  as  submitted,  in  charge  to  the  jury,  was  not  a  ground 
for  granting  a  new  trial,  and  there  was  no  error  committed 
in  refusing  it  on  that  ground. 

Judgment  affirmed. 


Ulias  D.  Hinss,  plaintiff  in  error,  vs.  Elijah  Rossei,  and 
others^  defendants  in  error. 

An  aAdavit  filed  under  what  is  nsaally  termed  the  Pauper  Act  is  not  traversi* 
ble. 

In  Equity,  from  Harris  county.  Decision  by  Judge  Wor- 
XI1X9  at  October  Term,  1858. 

This  Tiras  a  bUl  filed  by  Elijah  Rosser,  and  others,  against 
TSliBM  D.  Hines,  for  discovery,  account,  and  distribution. 

Ui>oD  the  trial,  the  jury  found  for  the  complainants  9^,917 
56^  and  the  defendant  Hines,  being  dissatisfied  with 
said  verdief,  entered  an  appeal,  and  made  affidavit,  as  requir- 
ed by  la  w^  that  he  was  advised  and  believed  that  he  had  a  good 
cause  of  appeal,  and  that  owing  to  his  poverty,  he  ^  is  una- 
ble to  giv'e  the  security  required  bj  law,  in  cases  of  appeal" 
This  was  at  April  Term,  1857.  The  case  was  continued  at 
October  Term,  1857,  and  at  April  Term,  1858,  by  the  defend- 
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aDt  At  October  Term,  1858,  counsel  for  domplainants 
moved  to  dismiss  the  appeal,  suggesting  that  defendant's 
affidavit,  that  he  was  not  able  from  his  poverty  to  give  secu- 
rity, was  not  true,  and  tendered  an  issue  to  prove  and  verify 
said  allegation.  Defendant  objected  to  joining  issue  on  said 
suggestion,  on  the  ground,  that  such  issue  was  illegal  and 
unauthorized  by  law. 

The  Court  overruled  defendant's  objection,  and  ordered 
said  issue  to  be  made  up.  To  which  decision,  defendant 
excepted. 

Said  issue  being  made  up,  under  protest  by  defendant,  he 
then  proposed  that  the  issue  be  tried  by  the  Court.  This 
the  Court  refused  to  do,  but  ordered  the  issue  to  be  tried  by 
the  petit  jury.    To  which  order,  defendant  excepted. 

A  jury  being  thereupon  empanneled  to  try  said  issue,  the 
the  same  was  continued  on  motion  of  defendant 

After  the  trial  of  said  issue  was  continued,  the  following 
order,  upon  motion  by  complainant's  counsel,  was  taken  and 
entered  on  the  minutes : 

Elijah  Rosser,  and  others, 

vs.  V  Bill,  &c. 

Elias  D.  Hines. 

The  complainants  having  tendered  an  issue  on  the  truth  of 
the  affidavit  of  defendant,  on  entering  an  appeal  in  this  case, 
and  the  defendant's  counsel  having  objected  to  joining  in  said 
issue,  after  hearing  argument,  it  is  ordered,  that  the  objec- 
tions so  taken  be  overruled,  and  that  defendant  join  in  said 
issue. 

To  the  passing  of  which  order,  defendant  excepted.  And 
thereupon  tenders  his  bill  of  exceptions,  assigning  as  error 
the  foregoing  rulings,  orders  and  decisions. 

IiraRAH  &  Russell,  for  plaintiff  in  error. 

Ramstv  and  Douohertt,  contra. 


I  Bill,  < 
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By  the  Court. — McDonald,  J.  deliveriDg  the  opinion. 

An  affidavit  to  obtain  an  appeal  under  what  is  usually 
called  the  Pauper  Act,  is  not  traversible.  Men's  circumstan-^ 
ces  are  best  known  to  themselves,  but  the  community  are 
aware  that  often  men  in  possession  of  large  property  aro 
embarrassed  to  an  amount  more  than  its  value,  and  yet  it 
might  be  difficult  to  adduce  proof  from  all  the  quarters  from 
which  it  must  come,  to  establish  the  fact  before  a  jury.  Men 
in  such  circumstances  cannot  give  security,  if  they,  as  every 
honest  man  ought  to  do,  disclose  their  actual  condition  to  the 
persons  to  whom  they  apply  to  become  their  security. 

If  a  party  swears  falsely  to  obtain  an  appeal,  he  may  be 
indicted  for  perjury. 

Judgment  reversed. 

Judge  Bknhiho  did  not  preside  in  this  case. 


John  H.  Bryan,  plaintiff  in  error,  vs.  Alfred  L.  Acee,  Tu^ 
KAN  H.  Mahone  and  Joseph  D.  Brooks,  defendants  ill 
error. 

If  tbe  Conn  charga  the  jnrf  in  an  action  of  trefpase,  that  if  they  should  belier^ 
under  eTidence«  that  the  plaintilEi  were  entitled  to  exemplary  damages*  it 
was  in  their  discretion  to  find  any  amount  not  exceeding  the  amount  laid  ia 
the  declaration,  it  Is  error,  provided  the  amount  laid  in  the  declaration  wasfof 
i^eit,  if  found,  as  to  show  prejudice  or  psrtialirr  on  the  pan  of  (he  Sxtifm 
Such  a  charge,  in  such  a  case,  im  calculated  to  exert  an  improper  inflaoao9 
on  the  jury,  and  ia  wrong  in  itsel£ 

Trespass,  vi  et  armis.    Tried  before  Judge  Wobriix,  in 
Talbof  Superior  Court,  September  I'erm,  1858, 
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This  was  an  action  of  {trespass^  brought  by  the  defendants 
in  error,  as  trustees  of  Jackson  Academy,  in  the  county  of 
Talbot,  against  the  plaintijST  in  error. 

The  declaration  alleged,  that  the  plaintijST  in  error,  on  the 
sixteenth  day  of  January,  in  the  year  1855,  broke  into  the 
school-house  of  defendants  in  error,  situated  on  part  of  lot  of 
land  number  42,  in  the  23d  district  of  Talbot  county,  and 
tore  down  said  school-house,  and  carried  away  the  materi- 
als, and  converted  them  to  his  own  use.  Damages  were  laid 
at  two  thousand  dollars. 

On  the  trial  of  the  case,  plaintifis  in  the  Court  below  oflFer- 
eSlis  a  witness,  Nathaniel  ^therij  who  testified  that  he  was 
formerly  the  owner  of  the  land  on  which  the  bouse,  the  sub* 
ject  of  this  suit,  was  situated ;  has  known  the  house  for  near- 
ly twenty  years ;  it  had  been  used  for  academical  purposes  • 
had  heard  of  a  school  being  made  up  to  be  kept  in  said  house, 
in  the  year  1855.  The  last  time  witness  saw  the  house  was 
in  the  year  1853;  it  was  then  worth  one  hundred  and  fifty 
or  two  hundred  dollars.  Sold  to  defendant,  Bryan,  the  whole 
of  lot  of  land  number  42,  in  the  23d  district  of  Talbot;  gave 
defendant  notice,  at  the  time  he  sold  said  lot,  that  witness  had 
previously  made  a  deed  to  two  acres,  on  which  the  school- 
house  was  situated,  to  the  trustees  of  the  same;  that  by  said 
previous  deed  the  two  acres  belonged  to  the  trustees  as  long 
as  they  continued  to  use  the  house  for  academical  purposes; 
but  when  they  ceased  so  to  use  it,  the  land  was  to  revert  to 
t^itness,  but  the  Iiouse  and  improvements  were  to  be  the 
property  of  the  trustees.  The  reason  why  witness  did  not 
except  said  two  acres,  in  his  deed  to  Bryan,  was,  that  he 
thought  the  trustees  might,  at  some  future  day,  cease  to  use 
the  house  for  academical  purposes,  and  he  was  willing  that 
Bryan  should  then  have  the  reversion. 

Plaintiffs  then  introduced  and  read  in  evidence,  a  deed 
made  on  the  15th  day  of  October,  1839,  by  Nathaniel  Athen 
to  R.  G.  Crittenden,  Peter  F.  Mahone,  Samuel  Fuller,  WiU 
liam  T.  Holmes,  A.  L.  Acee,  Daniel  Owen  and  Nathaniel 
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Athen^  trustees  of  Bellvue  Academy,  conveying  the  aforesaid 
two  acres  of  land  to  the  said  trustees  and  their  successors  in 
office  forever,  in  fee  simple,  ^  except  with  this  condition,  that 
when  the  said  trustees  or  their  successors  in  office  cease  to 
use  said  bargained  premises  for  academical  purposes,  then 
the  said  premises  to  revert  back  to  said  Athen,  or  his  heirs, 
&a,  except  the  improvements  on  said  premises.'' 

Plaintiffs  then  proved  by  one  .Ssa  Teal,  that  defendant 
took  down  and  carried  away  the  house  early  in  the  year  IS55, 
and  occupied  it  as  a  residence  for  his  family.  The  patrons 
of  the  school  were  put  to  some  inconvenience  by  the  remo* 
val  of  the  house 

James  Barr  testified,  that  the  house  was  taken  down  early 
in  1855 ;  the  school  which  had  been  made  up  was  ^  delayed 
from  going  on''  for  nearly  two  months ;  there  had  been  a  di«- 
vision  of  opinion  in  the  neighborhood  as  to  whether  the 
school  should  be  kept  in  this  house  or  at  the  Presbyterian 
Church  near  it ;  thinks  the  church  would  have  been  more 
central ;  the  house  when  torn  down  was  in  a  dilapidated 
condition. 

Tilman  H.  Mahone  testified,  that  a  school  had  been  made 
np  to  commence  the  week  after  the  house  was  taken  down  ; 
Robert  Bryan  was  an  applicant  for  the  school ;  John  W.  Do- 
zier  was  to  teach  it ;  the  school-house  was  worth  two  hun^ 
dred  dollars ;  the  patrons  had  to  wait  a  month  or  six  weeks 
for  a  house  in  which  to  hold  the  school ;  after  which  time  it 
was  kept  in  a  building  attached  to  the  Presb3rterian  Church  ; 
permission  to  teach  in  said  building  was  given  as  soon  as  it 
was  applied  for ;  some  of  the  patrons  wished  to  move  the 
house  that  was  torn  down  to  a  more  eligible  situation. 

Alfred  L*  Acee  testified,  that  the  house  when  torn  down 
was  worth  two  hundred  and  fifty  dollars. 

Defendant  then  offered  and  read  in  evidence,  a  deed  made 
by  Nathaniel  Athen  to  defendant,  Bryan,  dated  7th  January,. 
1853,  and  conveying  lot  of  land  number  42,  in  the  23d  dis- 
trict of  Talbot 
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Defendant  then  proved  by  Staten  Fulford^  that  he  was 
present  when  the  house  was  taken  down ;  it  was  badly  de- 
cayed ;  the  shingles  were  rotten ;  both  ends  of  the  house  were 
open,  having  not  more  plank  in  them  than  would  have  closed 
up  one  end;  the  sills  were  decayed,  the  windows  all  out,  and 
the  floor  decayed  and  broken  \  the  house  wlien  taken  down 
was  worth  seventy-five  or  one  hundred  dollars. 

Defendant  then  introduced  William  T,  Holmes  who  testi- 
£ed,  that  he  was  present  when  the  house  was  taken  down; 
thinks  it  was  worth  from  thirty  to  one  hundred  dollars;  for 
ten  years  before  it  was  taken  down,  it  was  used  for  academi- 
cal purposes  not  more  than  one-third  or  one-half  of  the  time. 

Robert  Bryan  testified,  that  when  the  house  was  taken 
4lown  it  was  not  fit  to  be  used  as  a  school-house ;  no  school 
was  kept  in  it  in  1854 ;  it  was  worth  when  taken  down  about 
one  hundred  dollars. 

Here  the  testimony  closed,  and  the  Court  instructed  the 
jury,  among  other  things,  that  damages  were  either  actual  or 
exemplary,  and  stated  to  them  the  meaning  of  the  terms  ac-^ 
tual  and  exemplary  damages.  The  Court  then  charged  them 
that,  in  a  case  like  this,  they  might  find  both  actual  and  ex- 
emplary damages ;  that  the  object  of  the  law,  in  allowing  the 
jury  to  give  exemplary  damages,  was  to  deter  those  who  had 
violated  the  law  from  violating  it  again ;  and  also,  to  make 
their  punishment  a  warning  to  others.  That  they  should  ex- 
amine the  facts,  and  determine  whether  the  defendant  should 
be  made  to  pay  exemplary  damages;  that  if,  from  the  facts^ 
they  should  believe  the  plaintifS^  were  entitled  to  exemplary 
damages,  then  the  law  left  it  to  their  discretion  to  say  what 
the  amount  should  be,  and  they  could  find  any  amount 
they  thought  proper,  provided  they  did  not  go  beyond  the 
amount  claimed  in  the  declaration.  That  they  should  exer- 
cise this  discretion,  not  capriciously,  but  with  prudence  and 
wisdom ;  that  inasmuch  as  it  was  admitted  that  defendant 
took  down  the  house,  they  should  look  to  the  quo  animo 
with  which  it  was  done ;  that  if  they  should  believe  he  knew 
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the  house  was  not  his  owd^  that  it  was  not  conveyed  to  him 
in  Athen's  deed^  and  that  when  the  trustees  ceased  to  use 
the  land  the  house  waste  remain  theirs 5  that  if  they  should 
further  believe  defendant  tore  down  the  house  in  a  spirit  of 
recklessness^  in  utter  disregard  of  the  rights  of  plaintiffs,  then 
plaintiffs  ought  to  have  exemplary  damages.  But  if  they 
should  believe,  from  the  evidence,  that  the  school-house  was 
not  defendant's  property,  that  it  did  not  pass  to  him  under 
Athen's  deed,  but  that  he  made  a  mistake  and  tore  it  down 
supposing  it  was  his  own  property,  then  they  ought  not  to 
give  exemplary  damages. 

The  jury  found  a  verdict  in  favor  of  plaintiflGs,  for  five  hun- 
dred and  sixty-seven  dollars  damages,  with  costs  of  suit 

At  the  same  Term,  defendant  moved  for  a  new  trial,  on 
the  foWowing  grounds : 

1st.  Because  said  verdict  is  contrary  to  law. 

2d.  Because  the  damages  found  by  said  verdict  are  ex- 
cessive. 

3d.  Because  said  verdict  is  contrary  to  evidence. 

4th.  Because  the  Court  erred  in  the  foregoing  charge  to 
the  jury. 

On  hearing  the  motion  for  a  new  trial,  the  Court  overruled 
the  same,  and  defendant  excepted. 

Smith  &  Pou,  for  plaintiff  in  error. 

Bbthuke  ;  Perrtman,  contrcu 

By  the  Court, — ^McDokald  J.  delivering  the  opinon. 

We  consider  the  damages  given  by  the  jury,  in  this  case, 
high,  under  the  evidence ;  but  we  do  not  consider  them  so 
excessive  as  to  warrant  the  inference  of  partiality,  prejudice, 
or  corruption  on  the  part  of  the  jury  who  rendered  the  ver- 
dict, especially  under  the  charge  of  the  presiding  Judge. 
The  damages  are  laid  in  the  declaration  at  two  thousand 
dollars.      The  highest  value  of  the  house  which  had  been 
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torn  down  and  removed,  proven  by  any  witness,  was  two 
hundred  and  fifty  dollars ;  the  lowest  value  from  thirty  to  one 
hundred  dollars.  A  verdict  for  two  thousand  dollars,  under 
the  evidence,  would,  in  our  judgment,  have  been  excessive, 
and  yet  the  Court  charged  the  jury  that  if  they  should  believe 
the  plaintilSs  were  entitled  to  exemplary  damages,  the  law 
left  it  to  their  discretion  ^'  to  say  what  the  amount  should  be, 
and  they  could  find  any  amount  they  thought  proper,  provi- 
ded they  did  not  go  beyond  the  amount  claimed  in  the  dec- 
laration.'' We  must  suppose  that  this  charge  of  the  Court 
exerted  an  influence  over  the  mind  of  the  jury,  as  to  the 
amount  of  damages,  especially  when  they  found  a  verdict  for 
more  than  double  the  value  of  the  property,  proven  by  any 
witness.  Believing  that  the  charge  of  the  Court  was  wrong ^ 
and  to  the  injury  of  the  party,  we  are  bound  to  grant  a  new 
trial.  In  all  other  respects,  we  think  the  charge  was  unex- 
ceptionable, at  least  it  was  so  in  the  opinion  of  two  of  the 
members  of  the  Court 

Judgment  reversed. 


Paul  J.  SssfMEs,  et  aL,  plaintiffs  in  error,  vs.  Randolph  L. 
Mott,  et  al.,  defendants  in  error. 

[1.]  Several  creditors  of  an  insolvent  corporation  may  unite  in  the  same  bill  to 
charge  the  stockholders,  who  were  also  directors,  for  fraudalently  abstract- 
ing the  capital  stock  of  the  bank;  and  the  bill  is  not  objectionable  to  the 
charge  of  a  misjoinder  of  both  complainants  and  defendants. 

(2.]  It  is  premature  to  move,  at  the  second  Term,  to  dismiss  a  bill  for  want  of 
prosecution,  before  all  the  defendants  are  served,  and  while  a  demurrer  to- 
the  bill  is  still  pending  at  the  instance  of  those  who  are  served. 

(3.]  A  complainant  at  equity  who  has  sued  at  law  upon  the  same  demand,  can* 
not  be  compelled  to  elect  in  which  form  he  will  prosecute  his  rights,  until 
after  the  defendant  has  filed  his  answer. 
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In  Equity^  in  Mucogee  Superior  Court  Decision  by  Judge 
YfoEBiLL,  at  November  Term,  1858. 

This  was  a  bill  in  equity  filed  by  Randolph  L.  Mott,  and 
others,  against  Paul  J.  Semmes,  and  others. 

By  consent  of  parties  in  open  Court,  the  demurrer  filed  to 
the  bill,  and  the  motions  submitted  by  defendant,  Semmes^ 
were  argued  and  decided  together. 

The  demurrer  was  filed  to  said  biHby  Paul  J.  Semmes,  on 
the  grounds: 

1st  That  there  was  no  equity  in  the  bill. 

2d.  That  there  was  a  misjoinder  of  complainants. 

Sd.  That  there  was  a  misjoinder  of  defendants — ^which  de- 
murrer was  filed  at  the  return  Term  of  said  bill,  and  a  notice 
thereof  given  to  complainants,  and  is  a  part  of  the  record. 
The  Court  overruled  the  demurrer  on  all  the  grounds  there* 
in  mentioned,  and  to  this  ruling  and  judgment  of  the  Court, 
Paul  J.  Semmes  excepted,  and  now  assigns  the  same  as  error. 

The  first  motion  was  one  made  by  said  Semmes,  to  dis- 
miss the  bin  of  complainants  for  want  of  prosecution;  and  in 
connection  with  this  motion  it  was  shown  that  the  bill  was 
returned  to  the  May  Term,  1858,  of  said  Court,  and  Semmes 
and  B.  A.  Thornton  were  served,  and^that  no  steps  had  been 
taken  to  serve  the  bank,  or  the  other  two  defendants ;  no  no* 
tice  having  been  given  complainants,  except  a  verbal  notice. 
The  Court  overruled  this  motion,  and  to  this  ruling  and  judg- 
ment said  Semmes  then  and  there  excepted,  and  now  assigns 
the  same  for  error. 

The  next  motion  was  made  by  Semmes,  to  compel  the  Co- 
lumbus Omnibus  Company,  and  R.  L.  Mott,  the  complain- 
ants to  said  bill,  to  elect  whether  they  would  proceed  at  law 
or  equity;  and  in  connection  with  this  motion,  it  was  shown 
that  these  two  complainants  had  [actions  pending  in  said 
Court  at  law,  by  process  of  garnishment  against  Semmes,  for 
the  same  claim  or  demand  which  ^the  bill  seeks  to  recover. 
The  Court  also  overruled  this  motion,  to  which  ruling  and 
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judgment  of  the  Courts  said  Semmes  then  and  there  except- 
ed, and  now  assigns  the  same  for  error. 

Johnson  &  Sloan,  for  plaintiffs  in  error. 

Wm.  Doughertt,  contra. 

By  the  Court — Lumpkin  J.  delivering  the  opinion. 

[1.]  As  to  the  misjoinder  of  both  complainants  and  defend- 
ants in  this  case,  which  is  an  objection  to  parties,  we  hardly 
think  the  exception  well  taken.  A  decree  can  be  so  framed 
as  to  protect  the  rights  of  all  concerned.  Suppose  .the  de- 
mand of  one  complainant  be  212,000,  of  another  ^1,000,  and 
of  a  third  ^500,  and  one  of  the  defendants  be  held  liable  for 
|[2,000,  another  $1,000,  and  the  third  $500;  the  decree  can 
be  so  moulded  as  that  each  complainant  shall  recover  his 
proportionate  part  of  these  several  sums.  To  sue  jointly,  and 
defend  jointly,  is  the  best  for  all  concerned,  where  it  can  be 
done.    We  see  no  insurmountable  obstacle  in  this  case. 

[2.]  The  bill  in  this  case  was  filed  to  the  May  Term  of 
the  Court,  1858.  Some  of  the  defendants  resided  out  of  the 
State;  and  all  the  parties  had  not  been  served  at  the  Novem- 
ber Term  ensuing,  when  these  several  motions  were  made. 
All  the  defendants  are  proper  parties.  They  are  not  all 
necessary  or  indispensable  parties.  Those  that  were  serv- 
ed filed  a  demurrer,  which  was  then  pending  and  undis- 
posed o£  A  motion  to  dismiss  the  bill  for  want  of  prosecu- 
tion, under  these  circumstances,  was  obviously  premature. 
It  is  true  that,  under  Mr.  Stubbs'  bill  of  1857,  to  regulate 
proceedings  in  equity  causes,  more  diligence  is  required  to 
speed  suits  in  chancery.  That  measure  took  effect  in  April, 
1858,  and  consequently,  this  case  falls  within  it;  still  it  con-» 
tains  no  provision  which  would  justify  this  application. 

It  is  insisted  that  an  application  of  this  sort  must  always 
be  preceded  by  a  motion  to  show  cause.  But  we  apprehend 
the  motion  itself  is  in  the  nature  of  a  rule  nisi..  And   of 
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course  the  opposite  parly  nfust  be  allowed  an  opportunity  to 
shpw  cause  before  a  Judgment  is  rendered. 

[d.]  A  third  motion  was  made  in  this  cause,  to  compel 
two  of  the  complainants,  who  were  proceeding  at  law,  to  en- 
force the  same  claims,  to  elect  in  which  form  they  would 
prosecute  their  rights. 

The  English  rule  is  never  to  compel  an  election  until  the 
answer  of  the  defendant  is  filed.  It  may  be  replied,  that  the 
defendant  can  be  made  to  answer  here  at  law  3  and  there- 
fore, the  reason  for  this  chancery  rule  no  longer  exists.  And 
this  is  true.  Still  we  are  not  prepared  to  hold  that  this  ne- 
cessarily abrogates  the  old  practice.  Under  Mr.  Stubbs'  bill^ 
(Pamphlet  Acts,  1857,  p.  106,)  the  complainant  may  compel 
the  defendant  to  testify  on  the  stand,  notwithstanding  he  has 
filed  his  answer.  In  other  words,  he  is  entitled  to  both  exam- 
inationsL 

The  converse  of  the  proposition  should  hold,  namely:  that 
to  be  examined  orally,  as  a  witness  at  law,  does  not  necessa- 
rily dispense  with  an  answer  in  equity,  to  procure  which,  to 
be  used  as  evidence  at  law,  is  the  reason  for  the  rule  requi- 
ring the  answer  in  equity  to  be  filed  before  the  complainant 
will  be  put  upon  his  election. 

As  to  the  want  ol  equity  in  the  bill,  my  brother  Ben- 
siNo  and  myself  cannot  concur  in  rendering  a  judgment. 
And  our  colleagui  not  presiding  in  the  case,  on  account  of 
sickness,  we  have  directed  the  Clerk  to  certify  this  fact  to  the 
Circuit  Court. 

Judge  McDonald,  on  account  of  illnei s,  did  not  preside  in  this  case. 
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^    9J  KEY,  defendant  In  error. 

129     28l| 

11.]  The  acts  of  Congress  of  1790,  and  1804,  providing  for  the  admissibilty  of 
exemplifications  of  records,  &c.,  do  not  extend  to  the  case  of  exemplification 
of  the  record  of  a  private  writing  recorded  under  a  registry  law. 

(2.]  A  party  has  no  right  to  complain  that  evidence,  is  admitted  aAer  the  close 
of  the  evidence,  unless  he  is  less  prepared  to  meet  it  when  admitted,  than  he 
would  have  been  had  it  been  admitted  at  the  proper  stage  of  the  trial. 

(3.]  That  an  estate  is  given  to  A.  for  life,  or  years,  and,  to  B.  in  remainder,  does 
not  make  A.  the  trustee  of  B.  as  to  6's  remainder. 

(4.]  In  trover  by  one  having  a  partial  interest  in  the  chattel  converted,  he  can 
recover  only  an  equivalent  for  his  interest. 

[5.]  The  doctrine,  that  a  voluntary  conveyance  must  yield  to  a  subsequent  con- 
veyance founded  on  valuable  consideration,  applies  only  where,  both  convey- 
ances are  made  by  the  same  person. 

(6.]  If  the  Will  requires  the  executor  to  divide  the  negroes  of  the  estate,  into 
shares,  and  to  give  the  shares  to  the  legatees,  and  he  gives  a  negro  to  a  lega- 
tee without  such  a  division,  and  the  legatee  sells  the  negro,  the  fact  that 
the  executor  omitted  the  division,  is  a  matter  that  may  aflect  the  execute^ 
as  between  him  and  the  other  legatees,  unless  they  have  acquiesced  for  along 
iime,  in  the  executor's  course,  bat  it  is  not  a  matter  which  can  afi!ect  the  per 
son  who  purchases  the  negro  from  the  legatee. 

Trover,  in  Houston  Superior  Court  Motion  for  new  trial. 
Decided  by  Judge  Lamar,  at  June  adjourned  Term,  1858. 

This  was  an  action  of  trover,  brought  by  Mrs.  Elizabeth 
A*  Kearney,  widow  of  the  late  Richard  ^  Kearney,  deceased, 
against  Benjamin  T.  Russell,  for  the  recovery  of  a  negro  man 
slave,  John. 

Plaintiff  claimed  said  slave  under  the  last  will  and  testa- 
ment of  Mrs.  Sally  Thrift,  deceased,  late  of  Warren  county. 
North  Carolina,  the  mother  of  her  deceased  husband. 

The  said  will  of  Mrs.  Thrift,  directed  that  all  her  just  debts 
be  paid  and  then  disposed  of  the  balance  of  her  estate  as  fol- 
lows :  all  of  her  negroes  to  be  divided  into  three  equal  parts. 
One  of  said  shares  to  be  allotted  to  her  son  Jno.  T.  Kear- 
ney, to  be  held  by  him  during  his  natural  life,  and  after  his 
death  she  gives  said  share  to  his  wife,  should  she  survive 
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him,  during  her  life  or  widowhood,  and  after  the  death  of  the 
said  John  T.  Kearney  and  his  wife,  or  after  the  termination 
of  the  widowhood  of  the  wife  of  said  John  T.,  then  she 
gires  said  share  to  his  children  equally  to  be  divided  between 
them.  Another  of  said  shares  she  gives  to  her  son  Bichard B% 
KeameyyXo  be  held  by  him  during  his  hfe  and  after  his  death 
to  his  widow  and  after  her  death  or  widowhood,  to  his  chil- 
dren, in  the  same  manner  as  bequeathed  to  her  son  John  T. 
above  stated. 

At  the  time  this  will  was  executed  by  Mrs.  Thrift,  she 
was  difen^  covert,  but  she  made  the  same  under  and  by  vir- 
tue o{  the  powers  conferred  upon  and  vested  in  her,  by  a 
marriage  settlement  executed  between  said  Sally,  then  Kear- 
ney, widow  of  Jas.  Kearney,deceasecl,  of  the  county  of  War- 
ren, North  Carolina,  of  the  first  part,  and  Wm.  C.  Clanton, 
trustee,  of  the  second  part,  and  William  Thrift,  the  intended 
husband,  of  the  third  part  Settlement  entered  into  and  ex* 
ecuted  before  and  in  contemplation  of  the  marriage  of  said 
Sally  and  William,  dated  3d  May,  1820,  registered  12th 
May,  1820.  The  will  of  Mrs.  Thrift  bears  date  20th  July, 
1847,  and  admitted  to  probate  at  August  Court  of  the  same 
year  (1847.) 

Defendant  pleaded  the  general  issue.  The  case  was  sub- 
mitted to  the  jury  who  upon  the  evidence  of  both  parties,  ar- 
gument of  counsel  and  charge  of  the  Court,  leturned  a  verj 
diet  in  favor  of  the  plaintiff  for  twelve  hundred  dollars  dam^ 
ages,  which  may  be  discharged  by  the  delivery  of  the  negro 
John,  sued  for,  within  thirty  days,  and  the  further  sum 
of  four  hundred  and  eighty  dollars  for  hire,  with  costs  of 
suit. 

Whereupon  defendant's  counsel  moved  for  a  new  trial, 
npon  the  following  grounds: 

1st  Because  the  verdict  is  contrary  to  law. 

2d.  Because  the  verdict  is  contrary  to  law  and  evidenca 
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3cL  Because  the  verdict  is  against  the  evidence  and  the 
weight  of  evidence. 

4th.  Because  the  Court  erred  in  admitting  in  evidence  the 
exemplified  copy  of  the  marriage  settlement  between  Sally 
Kearney,  Wm.  C.  Clanton  and  William  Thrift ;  said  mar- 
riage settlement  not  having  been  recorded  in  this  State,  nor 
its  execution  proved  by  the  subscribing  witnesses :  The  cer- 
tificate by  the  officer  of  its  having  been  recorded  there,  not 
being  sufficient  to  admit  said  settlement  in  evidence  here. 

5th.  That  the  Court  erred  in  allowing  plaintiflf  to  intro- 
duce said  marriage  settlement  in  evidence,  after  the  testimo- 
ny was  closed  on  both  sides  and  counsel  for  defendant  was 
addressing  the  jury. 

6th.  That  the  Court  refused  to  charge  the  jury  as  requested 
by  defendant's  counsel,  ^^that  Richard  B.  Kearney,  the  hus- 
band of  plaintiff,  under  whom  defendant  holds  the  negro  in 
controversy,  stood  in  the  relation  of  trustee  for  this  property^ 
and  if  defendant  bought  from  him  without  notice,  he  obtaimed 
a  good  title,  and  if  plaintiff  does  not  prove  notice  to  defendant 
before  he  purchased  from  plaintiff's  husband,  then  they  must 
find  for  the  defendant;"  but  charged  the  contrary  thereof. 

7th.  That  the  Court  erred  in  refusing  to  charge  as  request- 
ed by  defendant's  counsel,  '^that  the  plaintiff,  if  entitled  to 
anything,  is  only  entitled  to  an  estate  for  Ufe  or  widowhood 
in  s|tid  negro,  and  to  enable  her  to  recover  she  should  prove 
the  value  of  this  estate  or  interest  for  her  life  or  widowhood, 
and  they  cannot  conjecture  the  value  thereof,  firom  the  proof 
offered  of  his  fee  simple  value." 

8th.  "7%a^  the  Court  charged  the  jury  as  requested  by  the 
defendants  counsel  in  writingy  that  if  the  plaintijf  has  not 
identified  by  her  proof  the  negro  sued  for  y  and  that  he  is  now 
in  possession  of  defendant ^  or  was  when  suit  was  commenced^ 
as  being  one  of  the  negroes  conveyed^  or  the  natural  increase 
of  one  of  the  negroes  conveyed^  in  the  will  and  marriage  set- 
tlement  introduced  by  plaint  iff^y  the  Jury  must  find  for  the 
d^endant ;   and  instead  thereof ^  charging  the  jury  that  the 
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evidence  in  the  case  did  prove  the  identity  qf  the  negro  con* 
veyed  in  the  deed  of  trust  and  wilV^ 

*^Tht  Court  charged  the  Sth  request ,  but  at  the  same  timi 
charged  the  jury  that  they  must  look  to  cUlthe  cast  and  see 
whether  or  not  the  property  was  identified,'^ 

9th.  That  the  Court  erred  in  refusing  to  charge  as  reques- 
ted by  defendant's  counsel,  that  the  will  introduced  by 
plaintiff  in  support  of  her  title,  is  a  voluntary  conTeyance,  and 
if  she  fail  to  prove  notice  to  defendant,  then  the  jury  must 
find  for  him. 

10th.  The  same  as  7th  ground. 

1 1  th.  That  the  Court  erred  in  refusing  to  charge  as  request- 
ed by  defendant,  ^that  an  innocent  purchaser  for  valuable 
consideration  is  entitled  to  hold  against  those  claiming  un- 
der a  voluntary  conveyance."  And  in  refusing  to  charge— 

12th.  That  unless  the  evidence  shows  the  negroes  be- 
queathed by  Mrs,  Thrift's  will,  had  been  divided  as  therein 
directed,  then  plaintiff  cannot  recover,  for  the  exeoutor  could 
not  give  off  the  negro  sued  for  to  plaintiff  or  her  husband 
without  such  division. 

The  Court,  after  argument,  refused  the  motion  for  a  new 
trialy  and  counsel  for  defendant  excepted. 

Wabjelen  &  HuMPHBiEs,  for  plaintiff  in  error. 

Whttti-b  &  Powers,  con/ro. 

£y  the  Court. — ^Bennino  J.  delivering  the  opinion. 

Ought  the  Court  below  to  have  overruled  the  motion  for  a 
new  trial  ? 

That  is  the  question. 

We  think  not  We  think,  that  some  of  the  grounds  of  the 
motion^  ^were  good — To  the  consideration  of  the  grounds  of 
it,  I  now  proceed. 
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The  first  three  of  the  grounds,  may  be  passed  without  re- 
mark. 

The  fourth  ground  was,  we  think,  good. 

[1.]  The  general  rule  is,  that  the  production  of  the  origi- 
nal writing  must  be  required,  until  an  excuse  has  been  given 
for  its  non-production.  No  excuse  was  given  for  the  non- 
production  of  the  original  marriage  settlement.  The  exem- 
plification of  the  record  of  that  settlement,  was  admitted  to 
the  jury,  on  the  idea  probably,  that  the  admission,  was  sanc- 
tioned by  the  act  of  Congres,  of  May  the  26th,  1790,  or  by 
that  of  March  the  27th,  1804.  But  in  our  opinion,  neither  of 
those  acts  extend  to  the  case  of  the  exemplification  of  the 
record  of  a  private  writing,  such  as  a  deed.  Such  a  writing, 
after  being  recorded,  leaves  the  office  of  record  and  returns 
to  the  hands  of  the  private  owner.  It  is  still  as  much  an 
original  as  ever,  and  must,  therefore,  be  better  evidence  of  it- 
self, than  a  copy  of  the  record  of  it,  can  be.  See  •Sets,  Pr^ 
Dig.,  221. 

[2]  We  cannot  see  any  merit,  in  the  fifth  ground — The  ad- 
mission of  the  marriage  settlement  to  the  jury,  though  re- 
curring at  a  late  stage  of  the  case,  seems  not  to  have  preju- 
diced the  plaintiflF,  at  all.  He  did  not  say,  that  he  was  sur- 
prised at  the  introduction  of  the  evidence,  or,  that  he  was 
at  all  less  prepared  to  meet  it,  than  he  would  have  been,  had 
it  been  introduced  at  an  earlier  stage  of  the  case. 

[3.]  Nor  is  there  any  merit,  in  the  sixth  ground — That  an 
estate  is  given  to  A.,  for  life,  or  years,  and,  to  B.,  in  remainder 
does  not  make  A.,  trustee  of  B.,  in  respect  toB's  remainder — 
The  fact  that  B.,  happens  to  be  the  wife  of  A.,  can  make  no 
difierence.    But  this  ground  was  not  seriously  insisted  on. 

[4.]  There  is  merit,  we  think,  in  the  seventh  ground — 
Mrs.  Kearney  had  but  an  interest  for  her  life,  or  widowhood, 
in  the  negro.  She  did  not  represent  any  other  interest — she 
was  not  trustee,  guardian,  or  agent,  for  those  entitled  to  the 
remainder.  What  right  then  had  she,  to  recover  anything 
more  than  an  equivalent  for  the  interest  belonging  to  herself? 
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None  that  we  can  see^  and  with  as,  on  this  point,  seem  to  be 
the  authorities.     Mayne  on  Dam,y  213,  and  cases  died. 

There  is  difficulty  in  understanding  the  eighth  ground. 
We  rather  think,  however,  that  this,  at  least,  is  to  be  gather- 
ed from  it^ — that  the  Court  told  the  jury,  that  the  evidence 
proved  the  identity  of  the  negro  involved  in  the  suit  Such 
a  statement  to  the  jury,  was  contrary  to  the  Act  of  1850. 
Cobb  462. 

[5.]  There  is  nothing,  we  think,  in  the  ninth  ground. 
The  doctrine,  that  a  voluntary  conveyance  is  not  good 
agaiast  a  subsequent  conveyance  founded  on  a  valuable  con- 
sideration, has  place  only  where  both  conveyances  are  made 
by  the  same  person.  This  is  too  obviously  true,  to  need 
support. 

The  tenth  ground  is  the  same  as  the  seventh. 

The  eleventh  ground  is  the  same  as  the  ninth. 

As  to  the  twelfth  and  last  ground:  it  is  true  that  the  will 
required  the  executor  to  divide  the  negroes  and  give  to  each 
l^^atee,  his  share  of  them.  But,  in  the  first  place,  the  ex- 
ecutor, who  was  examined  as  a  witness,  says,  that  the  lega- 
tee having  the  first  estate  in  the  negro  in  question,  received 
the  n^ro  of  him,  "as  the  executor  of  Sally  Thrift,  and  un- 
der the  provisions  and  conditions  of  the  will;"  and  if  this  be 
true,  then,  the  negro  was  received  by  the  legatee  after  the  ex- 
ecutor had  made  a  division  such  as  the  will  required.  But, 
secondly,  if  this  was  not  enough — and  it  be  true,  that  there 
was  really  no  division,  yet  that  is  not  a  matter  of  which, 
Russell  could  complain,  although  it  may  be  one  of  which 
the  other  legatees  might  In  such  a  case,  the  neglect  of  the 
executor,  might  make  him  liable  to  the  other  legatees  for  a 
devastavit.  And,  thirdly,  even  they  cannot  complain,  if  they 
have  acquiesced  in  the  executor^s  course — supposing  that 
illegal.  And,  it  is  to  be  presumed,  that  they  have — for,  as 
for  as  appears,  they  have  not  complained  of  the  manner  in 
which  this  negro  was  turned  over  by  the  executor  to  Rich- 
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ard  Kearney^  and  that  turning  over  happened  some  ten  or 
eleven  years  ago. 

Moreover^  Russell,  himself,  claims  under  this  rery  act  of 
the  executor.  He  bought  from  the  legatee,  to  whom  the  ex- 
ecutor delivered  the  negro;  and  that  legatee  received  the  ne- 
gro for  himself,  and  for  the  remaindermen  after  him.  He 
would  be  estopped  to  say,  that  he  did  not  so  receive  the  ne- 
gro. And  Russell,  being  his  assignee,  must  stand  in  his 
shoes — especially  as  he  had  notice  of  the  remainder  estate, 
when  he  purchased. 

So  nothing  in  this  ground. 

Judgment  affirmed. 


|.s  q 


James  W,  Brown,  guardian,  plaintiff  in  error,  vs.  Catherine 
Westbrook,  defendant  in  error. 

[1.]  Mental  incapacity,  at  the  time  of  marriage,  a  ground  for  divorce  In  this 
State. 

p.]  A  libel  to  dissolve  the  marriage  union,  on  that  account,  is  to  be  filed  and 
tried,  and  is  subject  to  all  the  incidents  regulating  divorces,  by  the  statutes 
offeree  on  that  subject, 

[3.]  A  proceeding  to  declare  marriage  a  nullity,  on  account  of  the  mental  inca- 
pacity of  one  of  the  parties  to  consent  to  the  contract,  at  the  time  it  was  en- 
tered into,  is  unknown  to  our  judiciary  system,  and  is  repugnant  to  the  feel- 
ings and  policy  of  our  people. 

Divorce,  in  Houston  Superior  Court  Tried  before  Judge 
Lamar,  at  October  Term,  1858. 

This  was  a  libel  for  divorce,  at  the  suit  of  John  W.  Brown, 
as  the  guardian  of  Richard  N.  Westbrook,  a  lunatic,  against 
Catherine  Westbrook,  the  wife  of  said  Richard  N. 

The  alleged  ground  of  divorce  was  the  lunacy  and  insan- 
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ity  of  Richard  N.  Westbrook^  at  the  time  of  his  marriage 
with  said  Catherine,  in  the  year  1848. 

The  libel  further  stated  that,  under  proceedings  had  in  the 
Court  of  Ordinary  for  said  county,  the  said  Richard  N.  was^ 
on  the  21st  day  of  May,  1849,  duly  found  and  declared  a  lu- 
natic, and  the  said  John  W.  Brown  appointed  his  guardian. 

The  respondent,  Catherine  Westbrook,  the  wife  of  the  said 
lunatic,  answered,  that  said  Richard  N.  was  of  sound  mind, 
and  capable  of  contracting  marriage,  at  the  time  of  her  in- 
termarriage with  him ;  that  upon  the  facts,  as  stated  in  plain- 
tiffs petition,  a  divorce  should  not  be  granted ;  and  that  he 
has  filed  no  schedule  of  the  property  owned  by  the  parties^ 
at  the  time  of  filing  the  libel,  as  required  by  statute.  The 
respondent  further  answered  and  pleaded,  that  the  plaintiff^ 
as  guardian,  was  not  entitled,  in  law,  to  institute  proceedings 
for  a  divorce. 

A  special  jury,  at  a  former  Term,  had  found  a  verdict  in 
favor  of  a  total  divorce. 

Upon  the  trial  before  the  second  jury,  the  plaintiff  having 
closed  his  testimony,  counsel  for  the  defendant  objected,  that 
no  schedule  of  the  property  of  the  said  Richard  N.  West- 
brook  had  been  filed,  as  required  by  law.  Tbe  Court  sus- 
tained the  objection,  and  ordered  a  schedule  to  be  filed.  To 
which  counsel  for  plaintiff  excepted. 

The  property  owned  by  said  lunatic,  in  the  hands  of  his 
guardian,  as  per  said  schedule,  amounted  in  value,'[over  and 
above  his  debts,  to  (39,642  50. 

The  evidence  on  both  sides  being  closed,  the  presiding 
Judge  charged  the  jury,  "that  although  they  might  find  for 
the  plaintiff,  and  grant  a  total  divorce,  on  account  of  Richard 
N.  Westbrook  having  been  of  unsound  mind  at  the  time  of 
the  marriage,  yet  they  had  the  power  to  dispose  of  the  prop- 
erty in  such  a  way  as  to  give  to  defendant  a  part  thereof,  if 
they  saw  proper  so  to  do;  that  they  were  not  bound  to  give  a 
fan  to  her,  but  it  was  discretionary  with  them  to  do  so.'' 

The  presiding  Judge  further  charged,  that  the  child  of  de- 
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fendant  by  said  Richard  N.,  was  entitled  to  participate  in  his 
property  equally  with  his  children  by  a  former  marriage,  and 
tiaat  they  must  frame  their  verdict  accordingly.  To  tvhich 
charges  counsel  for  plaintiflf  excepted. 

The  jury  rendered  the  following  verdict,  viz : 
**  We  the  jury  find  that  sufficient  proofs  have  been  adduced 
to  our  consideration  to  authorize  a  total  divorce ;  that  is  to 
say,  a  divorce  a  vinculo  matrimonii  between^  the  parties^ 
Richard  N.  Westbrook,  and  Catherine  Westbrook,  liis  wife, 
upon  legal  principles.  And  we  also  find  and  decree  that 
property  to  the  amount  of  Ten  Thousand  Dollabs  be  left  in 
the  hands  of  the  guardian  of  the  said  Richard  N.  Westbrook, 
for  his  support,  and  at  his  death  to  go  to  and  be  equally  divi- 
ded between  the  children  of  the  said  Richard  N.  Westbrook, 
by  his  first  wife,  and  the  child  of  the  said  Richard  N.  and 
Catherine,  by  the  last  marriage,  (the  marriage  hereby  declared 
void,)  share  and  share  alike.  And  we  further  find  and  de- 
cree that  property  of  the  estate  of  the  said  Richard  N.  West- 
brook be  turned  over  by  his  guardian,  to  a  trustee  to  be  ap- 
pointed for  that  purpose,  to  the  amount  or  value  of  Four 
Thousand  Dollars,  the  annual  proceeds  or  interest  of  which 
only  is  to  be  applied  to  the  support  and  maintenance  of  the 
said  Catherine  during  her  life;  and  at  her  death,  said  four 
thousand  dollars  to  be  equally  divided  between  the  children 
of  the  said  Richard  N.,  by  his  first  wife,  and  the  child  by  the 
said  Catherine,  his  last  wife.  The  rest  of  the  property  of  the 
said  Richard  N.  Westbrook,  now  in  the  hands  of  the  said 
guardian,  be  divided  between  the  children  of  the  said  Rich- 
ard N.,  by  his  first  wife,  and  the  child  by  his  last  wife,  Catk- 
erine,  as  above  specified,  share  and  share  alike;  provided  all 
just  debts  of  the  said  Richard  N.  Westbrook  are  first  paid." 
Plaintiff  objected  to  that  part  of  the  verdict  disposing  of  the 
property  of  Richard  N.  Westbrook,  and  especially  to  thai 
part  allowing  the  said  Catherine,  and  her  child  by  the  said 
Richard  N.,  any  part  of  said  property.  The  objections  were 
overruled  by  the  Court,  and  the  verdict  ordered  to  be  recorded. 
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Afterwards  plaintiflPs  counsel  moved  to  set  aside  that  part 
of  the  verdict  above  objected  to.  The  Court  refused  the  mo- 
tion^ and  plaintiff  excepted. 

SAJkf.  Haix;  Jno.M.  Gil£s^  for  plaintiff  in  error. 

Sam.  D.  Killen,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

This  was  a  libel  for  divorce,  brought  by  Brown,  as  guardi- 
an of  Westbrook,  against  Catherine,  his  wife,  on  the  ground 
of  mentalincapacity  at  the  lime  of  the  marriage.  The  plain- 
tiff* failing  to  file  a  schedule,  the  Court,  on  motion,  compelled 
him  to  do  so.  And  the  special  jury  found,  that  sufficient 
proofs  had  been  submitted  to  them  to  grant  a  total  divorce 
between  the  parties.  They  further  found,  that  $  10,000  be 
set  apart  for  the  support  of  the  lunatic  during  his  lifetime^ 
#4,000  for  the  maintenance  of  the  wife,  and  the  residue  of  the 
property,  including  the  remainder  of  these  two  funds,  be 
equally  divided  amongst  the  children  of  the  lunatic  by  a  for- 
mer wife,  and  the  child  of  the  present  marriage. 

It  is  insisted  by  the  plaintiff  below,  and  the  plaintiff  in  this 
Court,  that  so  much  of  the  verdict  shall  stand  as  separates  the 
parties;  and  he  proposes  to  arrest  and  vacate  that  part  of  it 
which  makes  provision  for  the  wife  and  the  offspring  of  the 
second  marriage.  The  position  assumed  is,  that  this  mar- 
riage was  not  voidable  only,  but  void  for  want  of  capacity  in 
the  husband  to  consent  to  the  contract  And  that  conse- 
quently, the  marriage  being  meretricious,  the  parties  have 
been  living  together  in  a  state  of  concubinage,  and  not  of 
wedlock^  and  that  the  offspring  of  this  unlawful  connexion  is 
a  bastard. 

This  is  a  grave  question  ;  one  of  much  magnitude,  not  on- 
ly to  the  parties  immediately  concerned,  but  to  society. 
Whether  such  a  marriage  be  void,  or  voidable  only,  before  a 
commission  of  lunacy  issue,  and  office  found,  I  shall  not  stop 
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to  inquire.  The  old  authorities,  and  perhaps  the  weight  of 
Authority,  previous  to  the  Act  of  George  II.,  are  in  favor  of 
the  latter  proposition.  But  with  my  view  of  this  case,  it  is 
unnecessary  to  worry  myself  or  others,  as  to  what  was  or 
was  not  the  transatlantic  law,  ancient  or  modem,  or  the  law 
of  any  other  State,  upon  this  subject 

[1.]  Nowhere  else  is  mental  incapacity,  except  in  Greorgia, 
80  far  as  I  know,  made  a  ground  for  divorce.  Elsewhere, 
proceedings  are  instituted  in  chancery,  or  some  other  Court, 
to  annul  the  pretended  marriage.  A  .sentence  of  nullity  is 
rendered.  Now,  I  maintain  broadly,  that  in  this  State  no  de- 
cree can  be  rendered,  separating  man  and  wife,  where  there  has 
been  a  marriage  de  facto,  except  under  our  Divorce  Laws. 
That  they  have  virtually  repealed  the  whole  body  of  the 
English  Ecclesiastical  and  Common  Law,  upon  this  subject. 
Was  any  such  proceeding  ever  known  or  heard  of  in  Greor- 
gia, to  obtain  a  sentence  of  nullity  ?  The  recollection  of  the 
bar,  and  the  records  of  the  Courts,  furnish  no  such  precedent. 
On  the  contrary,  separations  between  those  who  are  husband, 
«nd  wife  de  facto,  have  only  been  effected  by  the  Act  of  the 
Legislature,  or  of  the  Courts,  or  by  the  joint  action  of  both  ; 
and  that,  too,  in  a  proceeding  both  in  form  and  substance, 
for  a  Divorce. 

It  may  be  said  that  the  power  may  exist,  although  it  has 
iain  dormant  since  the  beginning  of  our  history,  liable  to  be 
<^lled  at  any  time  into  action.  The  failure  to  exercise  this 
power,  is  strong  evidence  that  it  never  was  recognized  and 
adopted  by  our  people  j  and  our  statutes  show  that  it  is  dis- 
tasteful to  their  feelings  and  sense  of  right  I  should  be  re- 
luctant myself  to  give  vitality  to  any  great  principle  of  the 
law,  which  had  slept  for  three-quarters  of  a  century. 

The  whole  tenor  of  our  legislation  favors  the  view  which 
I  have  taken  of  this  subject;  and  it  is  right  that  it  should. 
No  innocent  woman  should  be  separated  from  the  man  whom 
she  supposed  to  be  her  husband,  without  being  provided  for  ; 
«nd  the  idea  of  bastardizing  the  children  of  such  a  maniage. 
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is  monstrous.  And  that  is  just  what  the  plaintiff  in  error  is 
seeking  to  have  done  in  this  casa  If  the  woman  has  been 
guilty  of  a  fraud  and  circumvention,  turn  her  away  penni- 
less^ if  you  please,  as  a  punishment  for  her  misconduct  The 
divorce  jury  have  the  power  to  do  this.  But  the  guiltless 
progeny — never !  The  special  j  ury  have  exercised  their  pow- 
er in  this  case,  as  they  generally  do,  wisely  and  well  The 
commission  of  lunacy  never  issued  until  after  the  marriage; 
and  no  trick  or  artifice  is  attributed  to  the  wife,  in  procuring 
this  marriage.  It  is  said  the  husband  was  rich  and  she  was 
poor^  and  that  misalliances  of  this  sort  rarely  occur  under 
any  other  circumstances.  Do  mercenary  matches  never 
take  place,  in  this  our  day  and  generation,  except  amongst 
the  insane  ?  Such  a  conclusion,  I  regret  to  say,  would  al- 
most stultify  our  race.  Love  matches !  They  exist  only  in 
the  creation  of  novelists.  They  are  rarely  known  in  actual 
life. 

[2.]  But  suppose  I  am  wrong  in  all  this.    Here,  the  plain- 
tiff^ instead  of  instituting  a  proceeding  to  declare  the  mar- 
riage a  nullity,  has  seen  fit  to  sue  out  an  old  fashioned  libel 
for  divorce.    The  jury  were  sworn,  proofs  offered,  and  a 
verdict  rendered  under  our  divorce  laws.    And  the  proposi- 
tion is,  to  hold  on  to  his  half  of  it,  and  repudiate  the  residue ! 
This  ^will  not  do.    It  may  be  that  there  are  cases  where  a 
verdict  and  judgment  might  be  separated ;  where  one  part  is 
not  the  consideration  for  the  other.    But  the  jury,   in  this 
case,  might  never  have  agreed  to  dissolve  this  union,  without 
making  adequate  provision  for  the  wife  and  child.    And  to 
let  one  part  stand,  .and  not  the  other,  might  be  to  defeat  the 
finding:  of  the  jury.    I  doubt  not  it  would.    But  for  the  ver- 
dict^ as  a  whole,  it  never  would  have  been  rendered.    We 
have  not  the  evidence  in  the  record.    And  it  might  be  in- 
ferred, that  it  was  restricted  to  the  issue  made  in  the  plead- 
ings-     But  it  is  stated  by  counsel,  that  the  certificate  of  the 
Superintendent  of  the  Asylum  was  read,  giving  it  as  his 
opinion  that  the  insanity  of  Westbrook  was  permanent  and 
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incurable.  How  natural  was  it  for  the  jury  to  overlook  the 
real  issue,  to- wit :  his  mental  capacity  at  the  time  of  the 
marriage,  and  conclude  that  inasmuch  as  the  parties  were 
divorced  in  fact,  and  that  for  life,  that  it  was  best  for  all  con* 
cerned  to  declare  them  so  in  law;  and  fix  the  status  of  the 
parties,  as  well  as  the  division  of  the  property,  so  that  it 
might  be  managed  with  safety  by  the  guardian,  and  benefi- 
cially for  the  lunatic  and  his  family.  And  this  I  maintain 
they  had  a  right  to  do. 

I  care  not  to  what  forum  the  lunatic,  by  his  guardian,  ap- 
peals; nor  what  form  of  proceeding  he  adopts;  a  jury  in 
Georgia  will  never  be  found  who  will  pronounce  a  woman, 
whose  conduct  is  unimpeached,  a  fornicatress,  and  her  babe 
a  bastard.  And  yet  this  result  is  inevitable  undera  sentence 
of  nullity.  Neither  will  they  drive  her  and  her  child,  like 
Hagar  and  Ishmael,  with  only  a  morsel  of  bread  and  a  bot- 
tle of  water,  to  starve  in  the  wilderness,  while  the  husband 
and  the  father  have  a  plenty  and  to  spare.  Should  any  such 
be  thus  unfeeUngly  expelled  from  the  hearth  and  homestead, 
which  they  supposed  to  be  their  own,  may  they  receive  thai 
comfort  and  support  from  Heaven,  which  were  vouchsafed 
to  the  Egyptian  handmaid  of  old,  although  denied  to  them 
by  man ! 

What  shall  we  do  then  ?  Declare  this  whole  proceeding  a 
nullity?  We  ard  not  asked  to  do  this;  but  to  reverse  the 
judgment  of  the  Court  below  for  refusing  to  vacate  a  part  of 
it  For  myself,  I  believe  the  proceeding  legal  and  the  ver- 
dict just  and  binding;  and  vote  for  affirming  it  m  toto.  I 
should  not  represent  the  genius  and  gallantry  of  the  men  of 
Georgia,  standing  out  so  prominently  in  all  our  laws,  were  I 
to  do  otherwise. 

This  Court  had,  by  one  of  its  decisions,  limited  divorces 
to  the  legal  grounds  existing  at  common  law.  The  Legisla- 
ture, in  1850,  passed  an  Act  specifying  the  causes  upon 
which  divorces  from  the  bonds  of  matrimony  should  be 
granted.    And  the  second  ground  enumerated  is,  mental  in- 
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capacity  ai  the  time  of  marriage.  Cobb,  226,  It  is  mani- 
festy  therefore,  that  the  General  Assembly  supposed  that  men- 
tal incapacity  at  the  time  of  marriage,  was  a  gronnd  for  c/i- 
vorce,  and  not  for  a  sentence  ofnulUty.  So  have  thought  the 
bar  and  bench  since  the  organization  of  our  State  judiciary. 
So  thought  the  counsel  in  the  case ;  else  why  file  this  libel 
in  the  Superior  Court? 

It  is  said  that  a  sentence  of  nullity  does  not  bastardize  the 
issue.  That  is,  the  sentence  does  not  say  so,  in  form.  But 
this  is  sticking  in  the  bark.  When  that  is  the  necessary  and 
inevitable  effect,  it  is  not  pretended  but  that  it  will  follow,  as 
a  matter  of  cour;>e,  in  this  case. 

It  is  said  that  North  Carolina,  and  some  of  the  other  States 
perhaps,  have  divorce  laws,  and  yet  entertain  proceedings  to 
annul  marriages.  Their  divorce  laws,  as  well  as  the  spirit  of 
their  people  and  institutions,  are  different  from  ours.  Their 
policy  may  be  different  Our  Legislature  has  done  its  ut- 
most to  save  innocent  children  from  the  brand  of  illegitima- 
cy. By  the  7th  section  of  the  Act  of  1806,  (Cobb,  225  J  it  is 
provided  that  in  all  cases  of  divorce,  the  issue  of  the  marriage 
shall  not  be  bastardized ;  but  shall  be  capable  of  taking  by 
descent  or  distribution  from  either  of  their  parents.  And 
with  this  sweeping  declaration  they  felt  content;  believing 
as  they  did,  that  the  marriage  relation  could  not  be  annulled, 
except  by  divorca  But  to  demonstrate  still  further  their  set- 
tled and  determined  policy,  upon  this  subject,  it  is  enacted, 
(Cobby  S14,J  that  even  in  cases  of  bigamy,  the  offspring 
shall  not  be  spurious,  if  born  before  prosecution,  or  within 
the  ordinary  period  of  gestation  afterwarda  Where  there  is 
a  husband  or  wife  living  when  the  second  marriage  is  formed, 
the  suffering  party  does  not  always  seek  a  divorce.  Hence 
the  propriety  of  this  provision.  If  they  did,  the  children 
would  be  protected  under  the  7th  section  of  the  Act  of  1806. 
It  may  be  said  that  this  clause  in  the  code  shows,  that 
without  it  the  offspring  would  have  been  bastards.  Hence  it 
may  be  argued,  that  in  case  of  mental  incapacity  to  marry 
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the  same  consequences  must  follow.  Not  so,  according  to- 
my  doctrine.  Marriage  can  only  be  dissolved,  for  this  cause^ 
by  divorce;  and  then  the  statute  intervenes  to  save  the  off- 
spring. Without  sentence  of  nullity  or  divorce,  who  would 
run  the  risk  of  forming  a  second  marriage,  on  account  of 
want  of  capacity  to  contract  the  first  ?  A  fact  to  be  decided 
upon  the  evidence  of  witnesses  and  the  opinion,  a  jury  might 
entertain  of  the  testimony.  Bonds  thus  entered  into  should  be 
binding  until  formally  and  legally  dissolved.  Such  is  and 
ever  has  been  the  understanding  of  the  country,  and  of  all 
departments  of  the  government 

Judgment  affirmed. 
McDonald  J.  concurred. 
Bennino,  J.  dissenting. 

The  question  is,  was  the  Court  below  right  in  holding, 
that  the  jury  might  make  provision  for  the  defendant  and 
her  child  out  of  the  property  of  the  plaintiff,  Westbrook? 

Such  provision  the  law  admits  o^  only  in  divorce  cases. 
Therefore,  if  this  was  not  a  divorce  case,  the  Court  must  have 
been  wrong. 

Was  this  a  divorce  case  ?  A  divorce  case  is  a  case  in 
which,  the  plaintiff  states  a  marriage  between  himself,  or  her- 
self, and  the  defendant,  and  prays  that  for  some  alleged 
cause,  he  or  she  may  be  divorced  from  the  defendant  The 
declaration  must  state  a  marriage,  for  where  there  is  no  mar- 
riage, there  can  be  no  divorce.  Divorce  is  the  partial  or  to- 
tal separation — unmarrt/ing— of  married  persons,  and  there 
can  be  no  separation,  if  there  has  been  no  union — no 
unmarrying,  if  there  has  been  no  marrying.  The  declara- 
tion, then,  must  state  a  marriage:  if  it  states  that  there  was 
no  marriage,  it  is  impossible,  that  the  case  can  be  a  divorce 
case. 

Does  the  declaration  in  this  case  fail  to  state  a  marriage — 
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does  it  rather  state  -what  shows,  that  there  was  no  marriage  ? 
It  does.  It  states,  that  at  the  time  when,  what  it  assumes  as 
a  marriage,  was  entered  into,  one  of  the  parties,  the  plaintiff 
in  this  case  was  a  lunatic  And  a  lunatic  is  incapable  of 
entering  into  marriage,  for  marriage  is  a  contract,  and  a  In* 
natic  is  incapable  of  entering  into  a  contract  Suppose 
the  declaration  had  stated,  that,  at  the  time  of  the  assumed 
marriage,  one  of  the  parties  was  an  infant  not  over  five  years 
old ;  or  was  a  slare ;  or  was  a  person  with  a  living  husband 
or  wife ;  would  it  not  have  stated  what  would  show,  that 
there  was  no  marriage  ?  Most  certainly  it  would,  and  why, 
because  an  infant  five  years  old;  a  slave;  a  person  with  a 
living  wife  or  husband ;  is  incompetent  to  enter  into  mar* 
riage.  A  lunatic  is  just  as  incompetent  It  is  true,  then, 
that  the  declaration  states  what  shows  it  to  have  been  im* 
possible,  that  there  could  have  been  a  marriage.  The  case, 
then,  made  by  the  declaration,  is,  in  law,  precisely  what  it 
would  have  been,  had  the  statement  in  the  declaration  been, 
that  there  bad  never  been  any  marriage  at  all,  between  the 
parties.  And  such  a  case  as  that,  I  think  I  may  assume,  is 
not  a  divorce  case. 

Did  ever  any  person  hear  of  a  divorce  case  between  a  free 
person  and  a  slave— or  between  parties  one  or  both  of  whom 
was  a  bigamist?  And  why  not  ?  Because,  marriage  cannot 
exist  between  such  persons.  It  is  equally  true,  that  mar* 
riage  cannot  exist  between  persons,  one  of  whom,  is  an  idiot 
or  a  lunatic. 

It  is  true,  that  the  divorce  Act  of  1850,  has, — ^^^mental  in- 
capacity at  the  time  of  marriage" — as  one  of  its  grounds  of 
divorce ;  but  is  that  equivalent  to  saying  that  idiots,  luna- 
tics, and  infants  five  years  old,  are  competent  to  enter  into 
marriage?  By  no  means.  Suppose  an  Act  to  say,  that  one 
ground  of  avoiding  contracts  should  be  mental  incapacity  at 
the  time  of  the  contract — would  anybody  maintain,  that  the 
Actimpliedly  said,  that  slaves,  idiots,  lunatics  and  children  un- 
der seven,  were  competent  to  make  contracts?     Nobody,  I 
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think,  could  seriously  maintain,  that  the  doctrine  of  legislation 
by  implication,  should  be  carried  these  lengths — the  truth  is, 
that  expressions  of  this  sort,  are  the  result  of  mere  inadver- 
tence.  If  there  is  "mental  incapacity"  to  enter  into  mar- 
riage, marriage  is  never  entered  into;  and  if  marriage  is 
never  entered  into,  to  talk  of  divorce,  is  to  talk  of  death, 
when  there  has  never  been  any  life.  This  any  one  sees 
when  his  attention  is  called  to  it. 

These  things  being  so,  this  case  in  my  opinion  is  not  a  di- 
vorce case  ;~rand,  consequently,  is  not  a  case  to  admit  of  the 
decision  of  the  Court  below. 

True,  such  an  opinion  as  this  of  mine,  might  "bastardize 
the  issue,"  as  the  expression  is,  and  leave  it  and  the  mother, 
without  provision,  from  the  father.  But  what  is  the  evil  of 
these  things,  as  compared  with  the  evil  of  holding,  that  all 
persons  laboring  under  "mental  incapacity"  to  marry,  may 
yet  marry  and  (by  consequence)  make  any  other  contract — 
that  idiots,  lunatics,  infants  old  enough  to  say  yes,  slaves 
even,  may  marry  or  make  any  other  contract  In  truth, 
though  there  may,  in  these  cases,  be  cause  for  sympathy 
with  the  issue,  there  can  hardly  ever  be  any  cause  for  sym^ 
pathy  with  the  parent  The  fact  will  be,  that  in  nine  of  the 
cases  out  of  every  ten,  the  parent  was  a  fortune  hunter,  and 
acted  with  open  eyes.  Marriage  will  never  invade  the  idiot 
or  the  lunatic,  who  is  without  fortune. 

But,  if  this  is  not  a  case  for  a  divorce,  what  is  it  a  case  for  ? 
I  answer,  it  is  a  case  for  a  sentence  of  nullity  of  marriage. 
Such  cases  are  of  frequent  occurrence  in  the  English  Eccle- 
siastical Courts.  There  is  never  any  absolute  necessity  for 
such  a  sentence,  yet  such  a  sentence  is  in  many  cases,  valu- 
able, and  is  more  d^irable  on  several  accounts.  The  Di- 
vorce Acts  do  not  provide  for  a  suit,  to  attain  such  a  sen- 
tence. 

Does  it  thence  follow,  that  no  way  exists  by  which  such  a 
sentence  may  be  attained?  I  am  not  prepared  to  say  so* 
The  Act  of  1820,  giving  equity  jurisdiction,  says,  that  "the 


Digitized  by 


Google 


MACON,  JANUARY  TERM,  18«9.  115- 

Maeon  and  Wop tern  Railroad  Co.  va.  Davia, 


Superior  Gourts''  '^shall  exercise  the  powers  of  a  Court  of 
Equity,in  all  cases  where  a  common  law  remedy  is  not  ade- 
^uate.^^  The  cases  under  consideration,  are  cases  in  which, 
there  is  no  remedy  at  all  at  common  law,  why  then  are  they 
not  cases  provided  for,  by  this  Act  ?     I  do  not  see  why^ 

For    these  reasons  I  dissent  from  the  judgment  of  the 
Court. 


Macok  and  Western  Railroad  Company,  plaintiff  in  er* 
ror,  vs.  James  M.  Davis,  defendant  in  error. 

£1.]  If  there  be  a  joint  administrationi  and  only  one  administrator  sue,  the  non- 
joinder of  the  other  can  only  be  taken  advantage  of  by  plea  in  abatement^ 
«Bd  tbftt  befog  a  dilatory  plea,  the  truth  of  it  mast  be  sworn  to.  If  the  ad- 
ministrator, not  joined,  be  aySnmntf,  and  she  marry  during  the  pendency  of  the 
action,  it  19  not  necessary  to  amend  the  declaration  at  the  trial,  by  adding  her 
4is  a  party,  dr  to  prove  that,  on  her  marriage,  her  letters  of  administration 
-were  revoked,  and  to  pass  an  order  for  the  suit  to  proceed  in  the  name  of 
the  admiBiatrator  who  alone  sued }  but  if  thia  be  done,  it  does  not  vitiate  the 
proceedings. 

£2.j  Declarations  of  a  person  who  is  not  a  party,  nor  the  agent  of  a  party  to  a 
transact  ion,  and  who  is  a  competent  witness,  not  made  at  the  time  of  the 
act  of  vrbich  it  is  insisted  it  is  explanatory,  are  not  admissible  in  evidence  as 
part  o€  the  res  gestm, 

£3.]  In  suits  against  a  Railroad  Company,  if  it  appear  that  there  was  mutual 
fanlts,  the  party  guilty  of  the  greater  wrong  or  negligence,  must  be  regarded 
as  aui  original  agi$res»or. 

£4.3  Whether  the  verdict  of  the  jury  was  contrary  to  evidence,  without  evi^ 
dence  and  again»t  the  weight  of  evidence,  considered  and  determined. 

Case,  in  Bibb  Superior  Court     Tried  before  Judge  Lamar, 
at  November  Term,  1S5S. 

This  was  an  action  by  James  M.  Davis,  as  administrator 
of  Willis  Boon,  deceased,  against  the  Macon  and  Western 
voi^  XXVII — 8 
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SMlraadCoiDpaDy,toTecaTertlie  value  of  a  negro  man  slave 
and  a  eaniage.  The  slare  killed,  and  die  carriage  destroyed 
bjrihe  carsi  running  on  defendant's  railroad. 

All  the  facts  necessary  to  a  full  underttanding  of  the 
points  adjudicated,  are  stated  in  the  opinion  of  the  Court 

By  the  Court — ^McDonald,  J.  delivering  the  opinion. 

James  M.  Davis,  as  administrator  on  the  estate  of  Willis 
Boon,  deceased,  instituted  an  action  in  the  Superior  Court  of 
Bibb  county,  against  the  plamtiff  in  error,  for  the  recovery 
of  damages,  for  the  destruction  of  a  rockaway  carriage, 
and  killing  a  negro  man  slave,  the  property  of  his  intestate, 
by  the  conducting  and  running  the  engine  and  cars  of  said 
plaintiff  in  error,  forcibly  and  illegally  against  and  upon  and 
over  the  said  carriage  and  slave. 

On  the  trial  of  the  cause,  the  jury  rendered  a  verdict  in 
fiivor  of  the  defendant  in  error,  whereupon  the  plaintiff  in 
error,  who  was  defendant  in  the  Court  below,  moved  for  a 
new  trial  on  several  grounds,  to-wit: 

1st  Because  the  verdict  of  the  jury  is  contrary  to  evidence, 
and  without  evidence  to  sustain  it 

2d.  Because  the  verdict  of  the  jury  is  decidedly  and 
strongly  against  the  weight  of  the  evidence. 

3d.  Because  the  verdict  of  the  jury  is  against  the  law  in 
said  case  and  against  the  justice  of  the  case. 

4th.  Because  the  Court  erred  in  admitting  in  evidence, 
the  letters  of  administration  of  the  plaintiff,  and  also  in  ad- 
mitting in  evidence  the  order  or  judgment  of  the  Court  of 
Ordinary  of  Crawford  county,  and  also  in  allowing  the  plain- 
tiff to  amend  his  declaration^  by  inserting  the  name  of  Hen- 
rietta A.  Boon  as  co-plaintiff,  and  the  passing  an  order  that 
the  case  proceed  in  the  name  of  James  M.  Davis  alone. 

5th.  Because  the  Court  ened  in  ruling  out  any  of  the  evi- 
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dence  of  Dr.  D.  B.  Searcy,  all  being  ruled  out  except  the 
wrenth  interrogatory; 

5th.  Becauee  the  Court  erred  in  allowing  the  plaintiff  to^ 
introduce  in  evidence  and  proTe  the  injury  done  to  other- 
persons  than  the  negro  June,  and  because  the  Court  erred  ii^ 
not  ruling  out  all  the  answers  in  the  interrogatories  of  Mrs. 
Winn  and  Bfr.  Snow,  and  other  witnesses,  proving  the  injq^ 
ry  to  Mrs.  Winn  and  her  children. 

7th.  Because  the  Court  erred  in  its  charge  to  the  jury. 

The  presiding  Judge  in  the  Court  below,  on  hearing  argUi 
ment  on  this  motion,  refused  the  new  trial,  and  counsel  foi 
the  defendant  excepted  to  his  judgment  thereon,  and  assigns 
for  error: 

1st  That  the  Court  admitted  in  evidence  on  the  trial,  the 
letters  of  administration  of  James  M.  Davis  and  Henrietta 
A.  Boon,  upon  the  estate  of  Willis  Boon,  deceased,  together 
with  the  order  or  judgment  of  the  Ordinary  of  Crawford 
county,  discharging  Henrietta  A  Boon  from  the  administra- 
tion. 

2d.  In  admitting  evidence  upon  motion  of  the  plaintiff,  on 
the  trial,  of  injuries  done  to  other  persons,  than  the  slave 
June,  to-wit:  injuries  done  to  Mrs.  Winn  and  her  children. 

3d.  In  ruling  out  the  testimony  of  Dr.  Daniel  Searcy,  prov- 
ing the  statements  and  sayings  of  Mrs.  Winn,  taken  by  com- 
mission. 

4th.  In  overruling  the  motion  of  counsel  for  the  defend- 
ant for  a  new  trial  on  each  and  all  the  grounds  taken  in  their 
motion  for  a  new  trial. 

This  Court,  at  the  last  June  Term,  at  this  place,  decided 
the  point  made  in  the  second  assignment  of  error,  and  held 
the  identical  evidence  admissible  in  the  case  of  Malinda 
Winn  vs.  The  Macon  and  fFeslem  Railroad  Company.  We 
consider  the  decision  in  that  case,  as  decisive  of  this  point, 
and  without  further  remark,  I  will  pass  on. 

[1.]  The  first  assignment  of  error,  is  predicated   on  the 
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judgment  of  the  Court  below,  overruling  objections  made, 
to  the  admission  in  evidence  of  the  letters  of  administration 
granted  to  the  plaintiff  and  Henrietta  A.  Boon,  on  the  estate  ' 
of  Willis  A.  Boon,  deceased,  and  the  order  of  the  Court  of 
Ordinary  of  Crawford  county.  The  action  was  instituted 
•TJginally  by  Davis,  as  administrator  of  Willis  Boon,  for  the 
lecovery  of  damages  for  the  destruction  of  property  belong- 
ing" to  his  intestate.  On  the  trial  of  the  cause,  he  tendered 
in  evidence  the  said  letters  of  administration,  and  an  order 
passed  by  the  Ordinary  of  Crawford  county,  reciting  that 
Henrietta  A.  Boon  had  intermarried  with  Adolphus  A. 
Purifoy,  who  had  failed  to  apply  for  letters  and  revo- 
king her  letters,  and  discharging  her  from  liability  as 
administratrix.  When  this  evidence  was  demurred  to,  the 
plaintiff's  counsel  moved  that  his  declaration  be  amended  by 
inserting  the  name  of  Henrietta  A.  Boon  as  administratrix, 
jointly  with  the  said  James  M.  Davis,  as  original  plaintiff,  so 
as  to  perfect  the  record.  To  this  amendment  the  counsel  for 
the  defendant  objected,  which  objection  was  overruled  by  the 
Court  and  the  defendant  excepted.  The  plaintifi^s  counsel  then 
moved  that  the  cause  proceed  in  the  name  of  James  M.  Da- 
vis alojie,  as  administrator,  to  which  the  defendants'  counsel 
objected.  The  Court  overruled  the  objection  and  the  de- 
fendants excepted. 

The  whole  of  this  proceeding,  amending  the  declaration, 
by  adding  Henrietta  A.  Boon  as  a  party  plaintiff;  the  order 
of  the  Ordinary  of  Crawford  county  revoking  her  letters  of 
administration,  and  the  order  ol  the  Court  below,  directing 
the  cause  to  proceed  in  the  name  of  James  M.  Davis  alone,  as 
administrator,  was  useless.  If  it  affected  the  case  in  the 
slightest  degree,  we  might,  perhaps,  consider,  whether  it  was 
strictly  regular  and  legal,  to  have  added  a  parly  plaintiff  to 
ihe  case  byway  of  amendment.  We  do  not  say  that  it  would 
l)ot  be  allowable  under  our  very  liberal  statute  of  amend- 
ments, when  it  would  prevent  an  injustice,  or  save  costs. 
We  are  inclined   to  think  that  the  Ordinary  of  Crawford 
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county  made  a  very  liberal  use  of  his  power,  and  perhaps 
exceeded  his  authority,  when  he  revoked  the  letiers  of  ad- 
ministration of  Henrietta  Boon^  and  discharged  her  froro 
Ijability  as  administratrix,  on  account  of  her  marriage.  Het 
letters  abated  by  reason  of  her  marriage,  during  coverture. 
They  abated  by  act  of  the  law  and  not  by  the  act  of  the 
Ordinary,  and  no  action  by  him  was  necessary  to  give  effect 
to  the  abatement.  I  apprehend,  that  by  the  death  of  her 
husband,  during  her  life  time,  her  letters  of  administration 
-would  be  revived.  If  the  suit  had  been  originally  institu- 
ted in  the  joint  names  of  herself  and  Davis,  as  administra- 
tors, nothing  more  was  necessary,  to  enable  Davis,  as  admin- 
istrator, to  prosecute  the  suit  in  his  own  name  as  administra- 
tor, than  to  have  suggested  of  record  her  marriage,  and  the 
consequent  abatement  of  her  letters  of  administration.  But 
why  all  this  proceeding  ?  The  suit  was  brought  by  Davis 
alone  as  administrator.  That  such  was  the  fact,  was  no  suf- 
ficient ground  of  demurrer  to  the  joint  letters  of  administra- 
tion as  evidence.  They  showed  that  Davis  was  administra- 
tor. "If  one  of  several  executors  or  administrators  bring 
an  action  of  debt  or  assumpsit,  or  in  tort,  it  is  settled  that 
the  defendant  can  only  take  advantage  of  the  non-joinder  of 
the  co-executor  or  co-administrator,  by  pleading  in  abate- 
ment, after  oyer  of  the  probate  or  letters  of  administration, 
that  the  other  executor  or  administrator  therein  mentioned, 
is  alive,  and  not  joined  in  the  action."  1  Chit,  on  PL  22. 
The  defendant  pleaded  the  non-joinder  of  Henrietta  Boon, 
and,  in  form,  the  plea  is  a  plea  in  bar,  and  on  that  account 
ought  not  to  be  considered  a  good  plea  in  abatement.  But 
it  is  a  dilatory  plea,  and  if  sustained,  and  the  cause  were 
dismissed,  it  could  be  renewed  in  the  name  of  both  adminis- 
ters. The  truth  of  the  plea  is  not  sworn  to,  and  the  Judicia- 
ry Act  declares  that  "no  dilatory  answer  shall  be  received 
or  admitted,  unless  affidavit  be  made  of  the  truth  thereof.'* 
nobb  486.  The  cause  ought,  therefore,  to  have  proceeded  to 
trial  in  the  name  of  Davis  as  administrator,  in  whose  name 
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it  was  instituted,  even  if  the  other  proceedings  were  irregu- 
lar, which  we  by  no  means,  hold. 

[2.]  The  conversation  in  regard  to  the  cause  of  the  injur7 
which  took  place  between  Dr.  Searcy  and  Mrs.  Winn,  or  in 
the  hearing  of  Dr.  Searcy^  was  properly  rejected.  It  was  not 
a  part  of  the  res  gestas.  It  was  a  considerable  time  after  the 
act  which  caused  the  damage,  and  she  was  a  competent 
witness.  In  my  opinion,  it  is  extending  the  principle  a 
great  way  to  allow  the  declarations  of  a  person  to  be  given  in 
evidence  as  a  part  of  the  res  gestas,  made  at  any  point  of 
time^  who  is  not  a  party  nor  the  agent  of  a  party,  and  who 
is  living,  and  whose  evidence  may  be  procured  by  reasona- 
ble diligence. 

[3.]  The  next  assignment  of  error  is  on  the  refusal  of  the 
Court  to  grant  a  new  trial  on  each  and  all  the  grounds  taken 
in  the  motion.  Among  the  grounds  taken,  is  one  that  the 
Court  erred  in  its  charge  to  the  jury.  There  is  no  error  as- 
signed on  this  charge,  plainly  and  distinctly  set  forth,  as  re- 
quired by  the  statute.  Jicts  ^55  and  ^56,  201.  Indeed,  no 
special  objection  was  urged  in  the  argument  before  us,  and 
in  looking  through  the  charge,  a  majority  of  the  Court  think 
that  the  law  was  fairly  submitted  to  the  jury.  Before  the  jury 
could  have  found  a  verdict  for  the  plaintiff  under  the  charge, 
they  must  have  found  that  if  the  plaintiff  or  his  servant  was 
not  free  from  fault,  yet  the  defendant  by  the  exercise  of  rea- 
sonable care  and  diligence,  could  have  prevented  the  injury 
or  collision,  and  neglected  to  do  so ;  or  they  must  have  found 
that  if  the  employees  of  the  railroad  saw  the  carriage  of 
the  plaintiff  approaching  dangerously  near,  they  could  have 
stopped  the  train,  and  neglected  to  do  so,  so  as  to  prevent  the 
collision,  and  that  the  plaintiff  at  the  time  used  ordinary 
diligence  and  precaution  to  escape  the  difficulty.  One  mem- 
ber of  the  Court  is  of  opinion  that  the  presiding  Judge  ought 
to  have  instructed  the  jury  that,  in  the  event  they  should 
find  that  both  parties  were  in  fault,  but  that  of  the  defend- 
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ant  was  greatesti  the  qoaMam  ^  fiinlt  of  the  plaintiff  mnsi 
be  weighed,  and  the  damages  should  ke  abated  accordingly* 
We  know  of  no  rule  for  graduating  the  daaiigss  in  that 
way.  A  plaintiff  might  be  so  much  in  fiiult  as  to  disentitk 
him  to  damages^  alUiough  the  defendant  may  have  been  also 
to  blame.  It  is  the  duty  of  raihroad  companies  so  to  regu. 
late  the  moTements  of  their  trains,  near  crossings  of  high* 
ways,  as  to  place  them  under  the  control  of  those  having 
the  management  of  the  engines,  that  they  may  be  at  once 
checked  or  stopped,  if  there  should  be  danger  of  injury  to 
persons  in  passing.  Not  to  do  so  is  a  fault  But  if  tiiej 
should  fail  in  this  duty,  and  not  reduce  the  speed,  and  a 
person  near  the  crossing  should  wilfully  rush  in  front  of  the 
car,  to  be  run  over  or  have  his  property  destroyed,  neither 
he,  nor  his  personal  representatives,  if  he  be  killed,  could 
have  a  remedy.  The  damage  in  such  case  would  be  the 
consequence  of  the  injured  partjr's  misconduct  It  might  so 
happen,  in  a  case  of  mutual  negligence,  that  the  jury  could 
not  determine  the  preponderance  of  the  blame,  and  some 
authorities  say  that  in  such  case,  there  being  no  mode  of 
apportioning  damages,  at  law,  there  can  be  no  recovery.  6 
fFhar.  311.  But  if  the  parties  are  not  equally  in  the  wrong, 
how  can  the  damages  be  apportioned  ?  It  would  be  difficult 
to  set  off  negligence  against  negligence  and  apportion  the 
damage.  He  who  is  guilty  of  the  greater  negligence  or 
wrong,  must  be  considered  the  original  aggressor  and  accoun- 
table accordingly.  In  this  case,  we  think  that  the  presiding 
Judge  in  his  charge  to  the  jury,  conformed  to  the  rulings  of 
this  Court,  in  cases  arising  firom  this  identical  collision.  We 
think  Uiese  rulings  are  right,  and  come  as  near  meeting  the 
justice  of  each  case,  that  may  arise,  as  any  that  could  be  laid 

down. 

Another  ground  in  the  motion  for  a  new  trial  is,  that  the 
jury  found  contrary  to  law.  We  know  of  no  principle  of 
law  violated  by  their  verdict  rendered  in  this  case. 

[4.]  Was  the  verdict  of  the  jury  contrary  to  evidence  and 
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without  evidence,  or  strongly  and  decidedly  against  the 
•  weight  of  evidence  ?  For  the  purpose  of  deciding  this  point 
it  is  necessary  to  refer  to  the  material  parts  of  the  testimony 
delivered  to  the  jury  by  the  witnesses  of  the  respective  par- 
ties, which  relate  to  the  question  of  negligence.  There  is  na 
•controversy  as  to  the  facts  of  killing  the  slave  and  destroying 
the  rockaway,  nor  is  any  question  raised  as  to  the  amount 
of  damages  found  by  the  jury.  At  the  time  the  engine  run 
against  the  rockaway,  on  the  driver's  seat  of  which  the  ne- 
gro was  sitting,  it  was  standing  on  the  railroad  tract,  on  the 
crossing  of  the  public  r#ad.  According  to  the  evidence  of 
Mrs.  Winn,  who  was  in  the  carriage,  when  the  engine  was 
first  discovered  by  her,  it  was  about  two  hundred  yards  above 
the  crossing,  and  the  carriage  was  about  twenty  feet  from  the 
same  point,  with  the  railroad  on  one  side  and  the  fence  on 
the  other,  and  too  near  to  each  other  to  admit  of  the  turning 
of  the  carriage.  The  driver  hurried  the  mules  and  did  eve- 
ry thing  in  his  power  to  effect  a  crossing,  by  whipping  and 
encouraging  them,  but  as  soon  as  they  got  on  the  crossing 
they  refused  to  move,  and  turned  their  heads  and  looked  at 
the  engine.  She  called  on  the  driver  to  stop,  when  within 
twenty  feet  of  the  crossing,  but  he  urged  the  mules  on  and 
said  it  would  not  do  to  stop  where  they  were ;  that  there  was 
no  way  to  get  out  of  harm  but  by  crossing,  that  the  mules 
were  not  accustomed  to  the  cars.  Mr.  Robertson,  the  con- 
ductor, did  not  see  the  rockaway  before  the  collision^  but 
gives  it  as  his  opinion,  from  facts  and  circumstances,  that 
the  driver,  by  exercising  proper  caution  and  due  diligence, 
could  have  avoided  the  difficulty. 

William  Dougherty,  a  witness  for  the  defendant,  testified 
that  the  mules,  from  fright  or  some  other  cause,  when  the 
carriage  got  on  the  track  of  the  railroad,  stopped  and  refus- 
ed to  move,  but  stood  looking  round  at  the  approaching  en- 
gine until  it  struck  the  carriage.  The  boy  urged  and  whip- 
ped the  mules  to  make  them  move  from  the  track,  but  to  no 
purpose ;  they  refused  to  go.    The  boy  and  the  carriage  had 
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plenty  of  time  to  have  crossed  over  and  cleared  the  track, 
after  getting  on,  if  the  mnles  had  not  stopped  and  refused 
to  move  out  of  the  way.  They  were  about  seven  hundred 
and  ninety-two  feet  from  the  crossing,  when  they  first  saw 
the  negro  about  twenty  feet  from  the  railroad. 

The  foregoing  is  the  testimony  of  the  plaintiff,  and  that 
part  of  the  defendant's  evidence  which  supports  it,  which 
applies  to  the  caution  and  diligence  of  the  driver  to  avoid 
the  injury  which  resulted  in  his  death  and  the  destruction  of 
the  rockaway. 

In  opposition  to  it,  Snow  the  engineer,  testified,  that  when 
he  came  in  sight  of  and  could  see  the  road  crossing,  he  saw 
the  carriage, and  negro  on  the  driver's  seat,  standing  still  about 
twenty  or  thirty  feet  from  the  railroad,  and  he  supposed  they 
would  remain  there  until  the  engine  and  train  passed  by  ; 
hence  he  made  no  attempt  to  stop  or  check  the  speed  of  the 
engine;  but  when  the  engine  arrived  nearly  opposite  the 
carriage,  and  when  it  was  too  late  for  him  to  stop  the  engine, 
the  mules  and  carriage  started  to  cross  the  railroad  track, 
and  the  mules  from  some  cause  unknown  to  him,  halted  be- 
fore the  carriage  crossed  the  track.  He  made  every  efibrt  in 
his  power  to  stop  the  engine,  but  it  was  then  too  late  to  do 
so  in  time  to  prevent  the  accident  In  another  part  of  his 
testimony,  he  attributes  the  accident  and  injury  wholly  to  the 
carelessness  and  imprudence  of  the  negro  who  drove  the 
carriage,  and  says  the  road  crossing  was  at  an  open  place,  and 
the  driver  could  have  seen  the  engine  when  at  least  an  hun- 
dred yards  from  him,  and,  if  not  deaf,  must  have  heard  it  be- 
fore he  saw  it  He  and  the  carriage  were  at  least  one  hundred 
yards  from  him,  when  he  saw  them  standing  still  about  twen- 
ty or  thirty  feet  from  the  railroad,  but  contrary  to  all  usage 
and  to  his  great  surprise,  when  the  engine  arrived  nearly 
opposite  the  carriage,  he  started  across  the  railroad  in  front 
of  the  engine,  and  the  mules  from  fright  or  some  cause  un- 
known to  him,  halted  before  the  carriage  crossed  the  track. 
He  does  not  know  whether  the  negro  was  drunk  or  not,  but 
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a  broken  bottle  was  found  in  his  pocket,  and  Uie  cork  and 
his  clothes  were  wet  with  spirits.  The  two  witnesses, 
Dougherty  and  Snow,  testify  to  the  declarations  of  Mrs» 
Winn  at  the  time,  to  the  effect  that  she  blamed  the  driver 
entirely  for  the  injury,  and  that  if  he  had  obeyed  her,  it 
would  have  been  avoided  Mrs.  Winn  testifies,  that  she 
thought  for  a  long  time  the  negro  was  wroDg.  CoL  Whittle 
was  examined.  Since  the  last  trial,  he  visited  this  crossing, 
and  from  the  fence  and  obstructions,  a  two  horse  carriage 
could  not  have  been  turned  there,  within  twenty  feet  of  the 
track,  without  great  danger  of  upsetting.  This  is  the  entire 
evidence  on  the  issue  of  the  plaintiff's  caution  and  negli- 
gence, and  if  to  find  a  verdict  for  the  plaintiff,  the  jury  must 
have  found  this  issue  in  his  favor,  we  see  no  sufficient  rea- 
son for  disturbing  the  finding.  The  jury  may  have  believed 
that  the  judgment  of  the  driver  was  right ;  that  the  greater 
safety  of  the  persons  in  the  carriage,  himself,  the  mules  and 
the  carriage,  required  him  to  cross  the  road ;  they  may  have 
believed  with  Mrs.  Winn  and  Mr.  Dougherty,  that  he  had 
ample  time  to  cross,  and  but  for  the  perverseness  and  obsti- 
nacy of  the  mules,  he  would  have  passed  without  injury ; 
they  may  have  believed  that  he  could  not  foreknow  that  the 
mules  would  obstinately  refuse  to  go  forward,  when  they  had 
got  the  carriage  on  the  centre  of  the  track  of  the  railroad.  The 
jury  may  have  believed  that  the  witness  Snow  was  mistaken 
in  the  principal  part  of  his  testimony  on  this  point ;  they 
may  have  believed  it  to  have  been  impossible  for'  the  driver 
to  have  forced  the  mules  on  the  railroad  track,  in  front  of 
an  engine,  driven  at  great  speed,  and  when  the  engine  was 
nearly  opposite  the  driver  and  carriage ;  and  they  may  have 
believed  that  it  was  especially  impossible  for  him,  by  any 
kind  of  effort,  under  the  facts  testified  to  by  this  witness,  to 
have  ferced  the  mules  on  the  track  in  time  for  them  to  have 
halted  and  looked  round  before  the  collision. 

The  only  remaining  point  for  consideration  is,  whether  the 
jury  were  warranted  in  finding  negligence  on  the  part  of  the 
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defendant  or  its  employeea  It  was  in  eridence  that  at  the 
place  of  this  catastrophe,  there  was  an  up-grade  in  the  road 
track  in  the  direction  the  train  was  going,  of  thirty-seven 
feet  to  the  mile.  It  was  in  proof  also,  that  the  train  might 
have  been  stopped  in  going  the  distance  of  one  hundred  and 
fifty  yards.  Robertson  the  condactor  testified,  that  it  is  the 
duty  of  the  engineer  to  look  out  ahead  for  dangers  and  ob> 
structions  on  the  road,  and  to  give  notice  to  the  brakeman. 
Mrs.  Winn  testifies,  that  she  was  looking  a\  the  engineer  all 
the  time;  He  did  not  try  to  stop  the  train,  but  struck  the 
carriage  at  full  speed.  She  says  the  whistle  was  not  blown 
at  all,  and  that  the  engineer  was  looking  out  all  the  way  from 
the  time  the  train  came  in  sight,  until  the  collision  took 
place.  William  Robertson,  the  conductor,  testified,  that  ai 
the  time  of  the  accident,  he  was  standing  on  the  platform  of 
the  baggage  car.  When  the  alarm  was  given  by  the  whistle, 
he  jumped  to  the  brake,  with  the  brakeman,  and  did  all  they 
could  to  arrest  the  train.  The  blowing  of  the  whistle  was 
the  first  intimation  he  had,  that  there  was  a  collision  or  dan- 
ger of  a  collision.  John  Snow,  the  engineer,  says  that  he 
made  no  attempt  to  stop  or  check  the  speed  of  the  engine, 
and  assigns  as  a  reason,  that  when  he  came  in  sight  of  the 
crossing,  he  saw  the  carriage  and  driver  standing  still  about 
twenty  or  thirty  feet  from  the  Railroad.  There  is  a  discrep- 
ancy between  the  evidence  of  Dougherty  and  Snow.  They 
were  together  on  the  engine.  Dougherty  says  they  were 
seven  hundred  and  ninety-two  feet  from  the  crossing,  when 
they  first  saw  the  negro  about  twenty  feet  from  the  crossing: 
In  another  place,  he  says  that  as  soon  as  Snow,  the  engineer, 
came  in  sight  of  the  driver  and  carriage,  he  immediately 
reversed  the  engine  and  blew  the  whistle  to  put  on  the  brakes^ 
and  did  all  he  could  to  stop  it,  but  it  was  too  late.  He  can- 
not say  that  the  negro  stopped  at  alL  Mr.  Dougherty,  in 
giving  an  account  of  this  thing  to  Mr.  Brewer  shortly  after 
its  occurrence,  stated,  that  Snow  never  blew  the  whistle  until 
after  the  engine  stuck  the  carriage;    The  weight  of  the  evi- 
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dence,  then,  is  decidedly  against  an  effort  to  check  the  train^ 
until  after  the  collision  or  at  the  moment  of  collision.  Ta- 
king Snow's  testimony  alone,  and  the  inference  is  strongly 
against  his  conduct  He  saw  a  driver  and  carriage  within 
twenty  feet  of  the  Railroad  crossing,  and  made  no  effort  to 
check  the  rapid  movement  of  the  train.  But  the  jury,  it  is 
presumed,  gave  greater  credit  to  the  testimony  of  other  wit- 
nesses. Mr.  Dougherty,  who  was  with  him,  saw  the  driver 
from  the  moment  he  came  around  the  curve  in  the  road,  and 
his  account  of  his  conduct  is  in  harmony  with  that  given  by 
Mrs.  Winn,  to-wit:  that  the  driver  made  no  stop  before  he 
reached  the  track,  that  the  mules  then  halted  and  could  not 
be  driven  forward.  Those  witnesses  who  testified  that  the 
brake  was  not  put  on  until  the  moment  of  the  collision,  are 
supported  by  the  unquestionable  fact  that  the  crossing  could 
be  seen  at  the  distance  of  from  two  hundred  and  fifty  to  two 
hundred  and  sixty  yards,  and  the  train  was  not  stopped, 
which  the  testimony  shows  might  have  been  stopped  in  go- 
ing one  hundred  and  fifty  yards.  From  the  railroad  cross- 
ing the  train  ran  about  two  hundred  and  seventy  yards  be- 
fore it  was  taken  up.  Mr.  Dougherty  says  he  measured  it, 
six  hundred  feet,  sometime  afterwards,  but  is  not  certain  that 
he  measured  it  to  the  point  of  stopping.  There  was  no 
doubt  a  bona  fide  intention  and  efibrt  to  stop  the  train  after 
the  collision,  and  that  it  was  not  stopped  within  the  distance 
that  it  ought  to  have  been,  must  be  accounted  for  by  the 
confusion  and  excitement  produced  by  the  occasion.  There 
was  much  conflict  in  the  evidence  in  this  case,  and  testimo- 
ny tending  to  impeach  witnesses  on  both  sides.  Of  the  cred- 
it of  the  witnesses  the  jury  was  to  judge.  The  presiding 
Judge  who  heard  all  the  evidence  and  was  an  eye  witness 
to  the  manner  and  deportment  of  the  witnesses  who  testified 
on  the  stand,  refused  the  motion  in  this  casa  It  seems  to 
us,  who  can  know  the  evidence  only  as  it  is  presented. on 
paper  in  the  record,  that  there  was  no  error  in  the  conclu- 
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:sioTi  of  the  Court  upon  that  point,  and  upon  a  full  view  of*" 
tliat  and  all  other  points  in  the  record,  affirm  the  judgment. 

Judgment  affirmed* 
JL.UMPKIN,  J.  concurred. 

SsmnNo,  J.  dissenting. 

The  verdict  was  for  the  full  value  of  the  property  lost 
The  fault  which  caused  the  loss,  was,  I  think,  in  both  par- 
ties.  When  this  is  so,  the  loss,  I  think,  ought  to  be  borne  by 
both  parties,  each  party  bearing  a  part  proportioned  to  his 
part  of  the  fault 

See  my  opinion  in  Macon  and  Western  Railroad  vs.  Winn^ 
decided  at  Macon  in  June,  1858. 

Hence,  I  think,  that  the  damages  were  too  large. 

Consequently,  I  must  dissent  from  the  judgment  of  the 
Courtw 


WuxiAM  C.  ScoTT,  plaintiff  in  error,  vs.  Gideon  Newsos^  m 
defendant  in  error. 

\l^  If  testimony  be  admitted  by  the  Court  to  enable  the  party  introducing  it,  to 
make  it  applicable  to  the  case  by  the  introdurtion  of  other  prooij  after  the  in- 
troduction of  aooh  other  proof,  the  objecting  party  must  more  to  withdraw 
it,  and  if  he  doe*  not,  it  must  be  held  that  he  auquiescss  in  its  remaining  be- 
fore the  jury. 

[2.]  The  administrator  of  an  intestate's  estate  ha9  a  qualified  interest  in  the  re- 
al estate  of  his  intestate,  fbr  the  payment  of  debts  and  making  distribution; 
and  if  it  it  not  required  fbr  either  purpose,  his  failtire  to  sue  a  tenant  in  pos- 
session must  not  be  held  to  prejudice  the  heirs  at  law. 

[3.]  The  purchase  of  land,  payment  of  the  consideration,  taking  possession  and 
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M«kuif  rmlaabU  ImproTem^iit,  it  infioient  to  fUty  m  puol 
ihm  pvrchftM  irom  the  optntioa  of  tho  ftatvlrof  Ihnidt. 

(i.]  Wkea  tkow  it  potkiro  oridenoe  in  tupport  of  a  TordioC,  tboughthero  it 
•fUloaoo  on  tbo  othtr  tide  ttrong ly  conflietuig  with  it,  tbii  Court  will  not  re* 
Ttrte  the  judgment  of  the  Jodge  pretiding  in  the  Court  below  reAitingn  new 
CrimL 

In  Equity,  in  Taylor  Superior  Court  Tried  before  Judge 
WoRmiLL,  at  October  Term,  1858. 

The  facts  of  this  case  are  fully  set  forth  in  the  following 
opinion  of  the  Court 

CuLYSRHousB  &  Anslbt,  for  plaintiff  in  error. 

Gxa  R.  HuNTSB,  con/ro. 

By  the  Court — ^McDonald,  J.  delivering  the  opinion. 

Nancy  C.  Price  and  Maria  A.  Price,  orphan  sisters,  in  the 
lottery  of  lands  which  lay  in  the  county  of  Muscogee,  at  the 
time  of  the  lottery,  drew  lot  of  land  number  two  hundred 
and  ninety-eight,  in  the  first  district  of  that  county.  The 
original  survey  of  that  district  was  wrong,  which  made  a  re- 
survey  necessary,  and  by  the  re-survey,  lot  number  two  hun- 
dred and  ninety-eight  in  the  old  became  and  was  designated 
as  lot  three  hundred  and  one  in  the  new  survey,  and  a  grant 
was  thereupon  issued  to  said  orphans,  for  number  three  hun- 
dred and  one^  A  man  named  Thomas  Scott  married  Maria 
A.  Price,  and  a  man  named  William  Cosper  married  Nancy 
C.  Price,  and  they  both  entered  into  possession  of  said  land. 
In  1833,  one  William  Smith  sued  the  defendant  in  error,  in 
an  action  of  trespass,  for  alleged  trespasses  on  said  land,  and 
obtained  a  verdict.  The  defendant  appealed.  Smith,  in  his 
declaration,  described  himself  as  the  agent  of  Scott  and  Hos- 
per,  who  had  removed  to  another  county,  and  left  him  in 
possession  of  the  land.  Scott  died,  aDd  William  Buigess 
took  out  letters  of  administration  on  his  estate  in  the  county 
of  Gwinnett    During  the  pendency  of  the  action  of  trespass 
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on  the  appeal,  Smith,  the  plaintiff,  filed  a  bill  in  chancerjr^ 
alleging  the  foregoing  facts,  and  that  his  remedy  at  law  was 
inadequate;  that  the  defendant  was  claiming  the  same  tracta 
of  land  by  the  same  number  drawn  by  a  different  person 
from  whom  he  had  obtained  a  conveyance.  Smith  allied 
in  his  bill  that  Burgess  administered  on  the  estate  of  Thom^ 
as  Scott,  on  the  seventeeth  day  of  December,  before  he  filed 
his  bill^  and  that  he  bargained  with  Cosper  and  Burgess  for 
the  land,  took  possession  of  it  under  said  purchase,  and  made 
Tsduable  improvements  thereon.  The  bill  alleged,  further^ 
the  trespass  for  which  the  common  law  action  was  instituted^ 
and  prayed  an  injunction,  &c. 

The  defendant  answered,  denying  complainant  Smith's  ti* 
tie  to  the  land,  and  that  it  was  drawn  by  the  said  orphans^ 
smd  claiming  it  himself  under  another  title.    This  cause  was 
tried  at  February  Term,  1833,  and  the  jury  decreed  in  favor 
of  the  complainant  Smith.    The  defendant  appealed,  and 
the  cause  was  tried  on  the  appeal,  at  the  August  Term,  there* 
nfker,  with  the  same  result    The  plaintiff  in  error  is  the  soa 
of  Thomas  Scott,  and,  as  his  heir  at  law,  has  instituted  an 
su^on  of  complaint  for  the  recovery  of  the  land,  against  Gid- 
eon Newsom,  the  defendant  in  error.   He  and  Mary  A.  Scott 
his  mother,  had  previously  instituted  a  suit  in  chancery,  for 
the  recovery  of  one-half  of  said  tract  of  land,  which  was  dis- 
niissed  on  demurrer.    The  judgment  of  the  Court  on  that 
demurrer  was  plead  in  bar  of  Scott's  suit  at  law.    But  that 
point  was  not  seriously  insisted  upon ;  and  if  it  had  been^ 
it  is  not  tenable;  the  parties  are  not  the  same,  and  it  does  not 
appear  that  the  title  was  the  same. 

Daring  the  pendency  of  the  action  by  the  plaintiff  in  error 
for  the  recovery  of  the  land,  the  defendant  in  error  filed  a 
bill  ag^ainst  him^  on  which  a  decree  was  rendered  in  favor  of 
the  complainant  below,  on  the  finding  of  which  the  plaintiff 
in  error  moved  for  a  new  trial,  which  was  refused  by  the 
presiding  Judge  in  the  Court  below,  and  his  judgment  there- 
on is  assigned  for  error. 


Digitized  by 


Google 


I8f  SUPREME  COURT  OF  GEORGIA. 

Scott  vs.  Newsom. 

The  defendant  in  error  alleged  in  his  bill,  the  filing  of  the 
bill  by  Smithy  his  answer  thereto,  as  hereinbefore  stated,  and 
the  decree  rendered  thereon.  It  alleged,  additionally,  that 
Thomas  Scott  and  William  Cosper,  according  to  his  best  re- 
collection and  belief,  assisted  Smith  in  his  litigation  with  him. 
The  bill  alleges,  further,  that  Smith  purchased  the  land  ei- 
ther from  Scott,  in  his  lifetime,  or  from  Burgess,  his  admin- 
istrator, after  his  death,  the  half  of  the  land  claimed  now  by 
Thomas  C.  Scott;  that  he  went  into  possession  in  Thonias 
Scott's  lifetime;  and  his  (Scott's)  administrator  attended  both 
trials  for  said  land,  and  that  the  heirs  at  law  were  represent- 
ed by  the  said  administrator.  The  bill  further  alleges,  that 
William  Cosper  was  present  at  one  or  more  of  said  trials,  ta- 
king a  part  therein,  and  that  Smith  put  his  title  altogether  on 
the  title  derived  by  his  purchase  from  Cosper,  and  from  Scott 
himself,  and  from  his  administrator.  The  bill  alleges,  in  ad- 
dition, that  the  jury  passed  upon  Smith's  title,  and  adjudged 
it  to  be  good;  that  Smith  remained  in  quiet  possession  of  the 
entire  land,  under  the  verdict  and  judgment,  until  1836  or 
1837,  when  he  purchased  from  Smith,  paid  him  |I400  in  cash^ 
and  took  his  bond  for  title,  which  was  deposited  in  the  Clerk's 
office  of  Taylor  county,  and  has  been  lost  or  mislaid. 

The  bill  sets  forth  the  manner  in  which  he  obtained  title 
to  the  other  half  of  said  tract  of  land ;  but  as  there  is  no 
controversy  respecting  that  in  this  suit,  it  is  unnecessary  to 
refer  to  it.  The  complainant  alleges,  that  he  took  possession 
of  the  land  in  1836  or  1837,  and  remained  quietly  in  posses- 
sion until  1852,  when  the  suit  in  equity  was  instituted  against 
him  by  William  C.  and  Mary  A.  Scott.  The  bill  alleges, 
further,  that  to  William  C.  Scotts's  action  at  law  for  the  re- 
covery of  one-half  the  said  tract  of  land,  he,  the  complainant, 
being  defendant  in  that  action,  pleaded  the  statute  of  limita- 
tions and  other  issuable  pleas;  and  that  on  the  trial,  he 
showed  by  the  record  from  Gwinnett  county,  that  Burgess 
was  appointed  administrator  of  Thomas  Scott  in  January, 
1853 ;  that  on  the  trial  of  said  cause,  a  verdict  was  found  for 
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Scott;  that  the  defendant  appeated,  and  that  said  appeal  was 
then  pending.  The  bill  further  alleges  that,  at  the  time  com- 
plainant purchased,  he  had  no  knowledge  of  outstanding 
claims  to  the  land,  which  had  not  been  litigated  and  deter- 
mined y  that  he  had  purchased  the  said  land  in  good  faith^ 
and  paid  a  valuable  consideration  therefor;  that  those  under 
whom  he  claims  had  been  in  possession  of  the  premises; 
that  his  own  possession  had  been  notorious,  adverse  and 
peaceable,  for  twenty  years  or  longer;  that  the  said  Burgess, 
the  administrator,  as  the  complainant  believed,  knew  of  his 
purchase  and  possession  of  the  land,  and  made  no  effort  to 
disturb  him,  and  that  all  parties  had  acquiesced  in  the  judg- 
ment in  favor  of  Smith,  hereinbefore  referred  to,  and  no  suit 
was  instituted  for  said  land  until  1852.  Newsom,  the  com- 
plainant, amended  his  bill  and  alleged,  that  Scott  and  Cosper, 
and  their  families,  lived  on  the  land  in  dispute  until  the  fall 
of  1832 ;  that  about  that  time  they  sold  the  land  to  William 
Smith ;  that  both  of  them  admitted  that  they  had  sold  to 
Smith ;  that  Smith  took  no  written  conveyance  from  them, 
but  went  into  possession  of  the  land  in  the  winter  of  1832 
under  the  said  parol  purchase,  claiming  theland  as  his  own, 
and  in  his  own  right,  and  made  improvements,  and  kept 
possession  peaceably,  except  the  intrusion  hereinbefore  sta- 
ted by  Newsom,  the  complainant,  until  1836,  when  the  said 
Smith  sold  the  land  to  complainant;  that  he,  complainant, 
then  went  into  possession,  and  has  remained  ever  since  in 
q^uiet,  peaceable,  and  adverse  possession  of  said  lot  of  land, 
with  the  exception  of  the  suits  herein  referred  to ;  that  com- 
plainant believes  from  the  facts,  that  but  for  the  death  of  the 
said  Scott,  which  took  place  in  the  latter  part  of  1832,  short- 
ly after  Scott  and  Cosper  moved  from  the  land,lc'aving  Smith 
in  possession.  Smith  would  have  obtained  a  conveyance  of 
the  said  land  from  Scott;  that  Burgess,  the  administrator  of 
Scott,  recognized  the  claim,  by  allowing  Smith  to  remain  in 
possession  of  the  land,  &c. 

VOL.   XXVII. — 9. 
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The  plaintiff  in  error  answered  the  bill,  and  admitted  the 
suits  at  law  and  in  equity,  but  alleges  that  he  was  an  infant^ 
and  not  a  party  to  any  of  them  instituted  prior  to  the  25ih  of 
March,  1851,  at  which  time  he  arrived  at  the  age  of  twenty- 
one  years;  that  he  suspects  they  were  carried  on  by  a  fraud- 
ulent combination  between  the  parties  to  obtain  a  legal  ad- 
vantage by  the  judgments.  The  answer  admits  that  burgess, 
the  administrator,  made  a  bond,  but  it  denies  that  the  de- 
fendant (plaintiff  in  error,)  ever  received  a  cent  by  the  illegal 
and  fraudulentbargain.  The  answer  denies  that  Newsom,  the 
complainant,  controverted  Smith's  title,  but  alleged  that  he 
contended  that  lot  301  was  296,  and  put  the  issue  on  the  ident- 
ity  alone  of  the  premises.  The  answer  denies,  upon  informa- 
tion and  belief,  that   Smith  purchased  of  Thomas  Scott  his 
interest  in  the  land  ;  but  it  admits  Smith's  possession  of  the 
premises,  and  denies  his  right  to  sell  his  (Scott's)  interest 
therein.     It  alleges  that  Burgess,  the  administrator,  had  no 
authority  to  sell  the  land,  and  that  Newsom,  the  complain- 
ant, was  bound  to  know  it,  and  it  insists  that  he  knew  he  was 
not  getting  a   good  title  under  the  bond.     It  denies  that  the 
judgment  on  the  demurrer,  filed  to  the  bill  in  chancery,  in- 
stituted by  him  and  Mary  A.  Scott,  as  hereinbefore  mention- 
ed, concluded  him,  as  the  only  ground  in  the  demurrer  was 
that  the  complainant  had  an  adequate  remedy  at  law.     The 
answer  further  denies  that  Scott  and  Cosper  remained  in  pos- 

jSession  of  the  land  until  the  year ,  and  that  Scott  ever 

sold  the  land  to  William  Smith,  either  by  deed  or  parol,  and 
insists  that  no  evidence  of  the  sale  can  be  admitted,  except  it 
be  in  writing,  signed  by  the  party  to  be  bound  thereby.  The 
answer  alleges,  that  the  defendant  does  not  believe  that  Scott 
over  admitted  that  he  had  sold  to  Smith;  and  denies  that 
Smith  went  into  possession  of  the  land  otherwise  than  as 
tenant  of  Scott  and  Cosper.  It  alleges  that  he  never  claimed 
the  land  adversely  to  Scott,  in  his  lifetime,  and  that  the  de- 
fendant having  been  an  infant,  the  possession  was  not  ad* 
verse  to  him. 
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The  complainant,  on   the  trial,  introduced Hobbs, 

as  a  witness,  who  testified  that  he  heard  Cosper  say  he  had 
sold  to  Smith;  witness  thinks  the  expression  used  was,  "we 
have  sold."  Scott  was  not  present.  He  testified  that  Smith, 
went  into  possession  under  a  purchase  from  Cosper  and  Scott. 

Jesse  Tennison  was  examined  as  a  witness  by  complain- 
ant, and  testified  that  he  heard  Scott  and  Cosper  say  they 
had  sold  to  Smith,  and  heard  Smith  say  he  had  sold  to  Gid- 
eon Newsom. 

Joshua  Tennison  testified  the  same,  and  additionally,  that 
Smith  said  Newsom  had  paid  him.  The  jury  found  in  fa- 
vor of  Newsom,  the  complainant,  and  decreed  a  perpetual  in- 
junction of  Scott's,  the  defendant's,  common  law  action.  The 
defendant  moved  for  a  new  trial  on  the  grounds, 

1st.  Because  the  verdict  of  the  jury  is  contrary  to  law,  and 
strongly  and  decidedly  against  the  weight  of  evidence. 

2d.  Because  the  Court  erred  in  not  rejecting  that  part  of  the 
testimony  of  a  witness  named  Hobbs,  which  was  objected  to. 

f  1.]  The  objection  to  Hobb's  testimony  is  not  strongly  in- 
sisted upon  here.  It  was  admitted  by  the  presiding  Judge, 
to  allow  the  complainant,  by  evidence  to  be  introduced,  so 
to  connect  it  with  other  proof,  as  to  make  it  legal.  After 
hearing  other  testimony,  no  motion  was  made  to  withdraw  it. 
The  same  witness  testified  that  Smith  went  on  the  land  un- 
der a  purchase  from  Cosper  and  Scott.  If  counsel  believed 
that  Hobbs'  evidence  was  not  so  connected  with  other  evi- 
dence subsequently  given,  as  to  bring  it  within  the  decision 
of  the  Court,  they  ought  to  have  moved  to  withdraw  it  from 
the  consideration  of  the  jury.  Not  having  done  so,  they  must 
be  held  to  have  acquiesced  in  the  propriety  and  legality  of 
its  remaining  before  the  jury. 

[2.]  For  the  defendant  in  error  it  was  insisted  that  the  ver- 
dict or  decree  of  the  jury  was  not  contrary  to  law,  because 
the  plaintiff  in  error,  who  was  plaintiff  in  the  action  at  law 
also,  was  barred  in  that  action  by  the  statute  of  limitations. 
The  plaintiff  in  error  was  an  infant,  and  within  the  saving 
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of  the  statute.  He  was  not  barred.  But  it  is  insisted  that  there 
was  an  administrator  of  the  estate  of  the  ancestor,  and  he 
ought  to  have  sued.  The  rulings  of  this  Court  have  been 
that  on  the  death  of  the  ancestor  intestate,  his  estate  in  lands 
is  cast  on  his  heirs  at  law,  but  that  there  is  a  qualified  estate 
in  the  administrator,  for  the  payment  of  debts,  or  for  making 
distribution.  If  the  land  is  not  required  for  either  of  these 
purposes,  the  administrator  need  not  sue,  and  his  failure  to 
do  so,  must  not  prejudice  his  heirs  at  law. 

[3.]  We  think  that  there  was  sufficient  evidence  in  this 
case,  if  true,  and  the  jury  must  have  found  it  so,  to  relieve 
the  case  from  the  operation  of  the  statute  of  frauds.  There 
was  evidence  of  purchase,  payment,  possession  long  contin- 
ued, and  vahiable  improvements. 

There  was  conflicting  evidence  in  this  case,  and  so  difficult 
is  it  of  reconciliation,  that  we  shall  not  attempt  it.  We  do 
not  say  that  we  should  have  rendered  the  verdict  which  the 
jury  did,  had  it  been  our  province  to  act  in  their  stead;  but 
there  was  positive  evidence  in  support  of  the  verdicf,  and 
there  are  strong  circumstances  and  admissions  in  conflict 
with  it 

[4.]  The  presiding  Judge  who  heard  the  entire  cause,  up- 
on a  consideration  of  the  evidence  on  both  sides,  has  refused 
to  recognize  that  as  a  good  objection  to  the  verdict,  and  we 
will  not  overrule  him  on  a  ground  which  must  derive  much 
of  its  merit  from  what  transpires  before  him  on  the  trial  of 
the  cause. 

Judgment  affirmed. 
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The  executors  of  James  A.  Everett,  plainlitfs  in  error,  vs. 
The  administrators  of  Elizabeth  Whitfield,  defendant 
in  error. 

Althoug^h  time  may  be  running  against  an  equitable  title,  yet,  if  that  title  comes 
to  an  infant,  time  will  cease  to  run  against  it,  during  the  infancy  ;  equity  in 
this  respect,  following  the  statute  of  1817. 

As  to  when  the  evidence  is  sufficient  to  warrant  particular  charges. 

In  Equity,  in   Houston    Superior  Court.     Tried    before 
Judge  Lamar,  at  October  Term,  1858. 

This  cause  came  before  the  Supreme  Court  upon  the  fol- 
lowing bill  of  exceptions : 

Be  it  remembered,  that  on  Monday  the  first  day  of  No- 
vember, 1858,  during  the  regular  October  Term  of  Houston 
Superior  Court,  the  honorable  Henry  G.  Lamar,  Judge  of 
said  Court,  then  and  there  presiding — the  cause  of  Adolphus 
D.  Kendrick  and  Myles  L.  Green,  as  executors  of  the  last 
will  and  testament  of  James  A.  Everett,  late  of  Houston 
county,  deceased,  against  Henry  H.  Whitfield,  as  adminis- 
trator of  Elizabeth  Whitfield,  deceased,  the  same  being  a 
bill  to  enjoin  a  common  law  action,  and  to  quiet  complain- 
ant's possession  to  the  property  therein  specified — came  on 
to  be  tried,  was  called  in  its  order  on  the  appeal  docket,  both 
parties  announced  ready,  a  jury  was  empannelled,  and  the 
parties  were  at  issue  before  a  special  jury.  By  consent,  the 
common  law  action  and  the  bill  were  tried  together.  Com- 
plainants, after  the  reading  of  the  bill  and  answers,  submit- 
ted in  evidence,  (having  laid  a  good  foundation  therefor,)  a 
bill  of  sale  from  Joseph  Mims,  Sheriff  of  Houston  county, 
dated  6th  day  of  March,  1828,  to  James  A.  Everett,  for  thirty- 
two  negroes,  a  copy  of  which  bill  of  sale  is  as  follows: 

Georgia,  Houston  County — Know  all  men  by  these  pres- 
ents, that  Joseph  Mims,  Esquire,  Sheriff  of  Houston  county, 
for  and  in  consideration  of  the  sum  of  six  thousand  seven 


Digitized  by 


Google 


134  SUPREME  COURT  OF  GEORGIA. 


Ex'ors  of  Everett  vs.  Adni'rs  of  Whillield. 


hundred  and  ninety-one  dollars,  to  him  in  hand  paid  at  and 
before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  hath  bargained  and  sold, 
and  by  these  presents,  and  by  virtue  of  the  powers  in  him 
vested  as  SheriiT  aforesaid,  and  of  an  execution  issuing  out 
of  the  Superior  Court  of  the  county  of  Putnam,  bearing  date, 
the  fourth  day  of  October,  eighteen  hundred  and  twenty- 
five,  which  the  executors  and  executrix  of  Stephen  W. 
Harris,  deceased,  plaintiff,  and  George  B.  Whitfield,  defend- 
ant; and  several  other Ji, /as.  vs.  said  Whitfield,  I,  Joseph 
Mims,  Sheriff,  as  aforesaid,  doth  bargain  and  sell  unto  James 
A.  Everett,  of  the  county  of  Crawford,  and  State  aforesaid, 
thirty-two  negroes,  namely;  Dick,  a  man;  Ralph,  a  man; 
Bob,  a  man ;  Dempsey,  a  man  ;  Simon,  a  man  ;  Isaac,  a  boy ; 
Sharper,  a  boy;  Patrick,  a  boy  ;  Mose,  a  boy;  Orange,  a  boy ; 
Emily,  woman,  and  child  Taby,  a  girl ;  Fillis,  a  girl ;  Minny, 
a  girl;  Sarah,  a  girl;  Alsy,agirl;  Hanner,a  girl;  Lydia,agirl; 
Violet,  a  girl ;  Lynda,  a  girl;  Ginney,  a  girl ;  Biner,  a  girl;  Hes- 
ter, a  girl ;  Letty,  a  girl ;  Patty,  a  girl ;  Feeby,  a  girl  ;  Jude, 
a  girl,  which  I,  Joseph  Mims,  Sheriff,  did  this  day  expose  at 
public  outcry,  under  the  execution  aforesaid,  and  the  said 
James  A.  Everett  being  the  highest  and  best  bidder,  was 
knocked  off  to  him  at  the  price  or  sum  of  six  thousand  seven 
hundred  and  ninety-one  dollars.  To  have  and  hold  the  ne- 
groes aforesaid,  unto  the  said  James  A.  Everett,  his  heirs  and 
assigns  forever,  as  they  were  held  by  the  said  George  B. 
Whitfield. 

In  witness  whereof,  the  said  Joseph  Mims,  Sheriff  afore- 
said, hath  hereunto  set  his  hand  and  seal,  this  6th  day  of 
May,  1828.  (Signed,)       JOSEPH  MIMS,  Sheriff",  [i.  5'.] 
In  presence  of 

Simon  Bateman, 

Edw'd  Welch,  C.  S.  C.  H.  C. 

Georgia,  Houston  County — Clerk's  office,  Superior  Court 
Recorded  in  book  I.,  page  5^2,  this  April  25th,  1854. 

WM.  H.  MILLER,  Clerk. 
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Complainants  then  read   in   evidence,   an  execution   of 
which  the  following  is  a  copy: 

Georgia,  PiUnam  County — To  all  and  singular  the  Sher- 
iffs of  said  State,  greeting: 

We  command  you,  that  of  the  goods  and  chattels,  lands 
and  tenements  of  George  B.  Whilfield,  you  cause  to  be  made 
the  sum  of  six  hundred  and  fourteen  dollars  and  eleven 
cents,  principal,  and  the  further  sum  of  one  hundred  and 
thirty-nine  dollars  and  seventy  cents  interest,  up  to  the  25lh 
day  of  March,  1827,  and  the  further  sum  of  thirteen  dollars 
twelve  and  a  half  cents,  for  cost,  with  interest,  and  the  prin- 
cipal sum  from  the  25th  day  of  March,  1827,  which  Daniel 
Parish,  William  S.  Miller,  Henry  Parish,  Joseph  Kernochan, 
and  Ephraim  Holbrook,  late  trading  under  the  name  and 
style  of  Parish,  Miller  &  Co.,  lately  in  our  Superior  Court  of 
said  county,  recovered  against  him  for  their  principal,  inter- 
est and  cost:  And  that  you  have  said  several  sums  of  mo- 
ney before  the  Judge  of  said  Court,  on  the  third  Monday  in 
September  next,  to  render  to  the  said  Parish,  Miller  &  Co., 
the  principal,  interest  and  cost  aforesaid ;  and  have  you  then 
nd  there  this  writ 

Witness,  the  honorable  Owen  H.  Kenan,  Judge  of  said 
Court,  this  7th  day  of  April,  1827. 

(Signed,)  WILEY  WILSON,  Clerk. 

Entries  on  the  said Ji. fa. 

Levied  the  within  on  four  hundred  and  five  acres  of  land, 
more  or  less,  whereon  defendant  now  lives,  3d  December, 

1827.  H.  W.  RALEY,  Shenff. 

The  above  levy  sold  1st  day  of  January,  1828,  for  ninety- 
one  dollars,  and  the  money  paid  to  ^Ji.fa.  of  older  date  than 
the  within^. /a„  this  1st  January,  1828. 

H.  W.  RALEY,  Sheriff. 

Levied  the  within^. /a.  on  thirty-two  negroes,  March  10, 

1828.  JOSEPH  MIMS,  Sheriff. 
The  above  levy  sold  on  the  first  Tuesday,  in  this  instance 
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for  (86,791,  and  the  whole  of  the  money  paid  to  older fi.  fas. 
14th  May,  1828.  JOSEPH  MIMS,   Sheriff. 

Levied  the  within^. /<w.  on  2,323  acres  of  land,  lying  on 
Flint  river,  10th  June,  1828. 

JOSEPH  MIMS,  Sheriff. 

The  above  levy  sold  for  eleven  dollars,  the  money  paid  for 
cost  JOSEPH  MIMS,  Sheriff". 

Complainants  then  read  in  evidence  the  exemplification 
and  exhibits  from  Putnam  Superior  Court,  and  from  the  exe- 
cution docket  of  Putnam  Superior  Court,  all  of  which  are 
attached  to  the  bill  as  a  part  of  the  pleadings,  and  which 
plaintiffs  in  error  pray  leave  to  refer  to  as  part  of  the  evi- 
dence to  be  considered  as  embodied  herein. 

Complainants  also  read  in  evidence,  a  copy  of  the  last  will 
and  testament  of  James  A.  Everett,  also  exhibited  to  the  bill 
as  part  of  the  pleading,  and  which  they  also  pray  leave  to 
refer  to  as  though  embodied  herein. 

It  having  been  omitted  in  the  proper  place,  complainants, 
before  reading  in  evidence  the  bill  of  sale  from  Joseph  Mims, 
Sheriff",  to  James  A.  Everett,  showed  diligence  and  exhaust- 
ed all  the  resources  in  their  power,  to  produce  the  original^ 
fa.  of  the  executors  and  executrix  of  Stephen  W.  Harris  vs. 
George  B.  Whitfield,  and  after  said  proof  of  diligence,  the 
Court  allowed  said  bill  of  sale,  and  the  exemplification  and 
records  of  Putnam,  attached  to  the  bill  to  be  read  in  evi- 
dence. 

Complainants  then  read  in  evidence  the  depositions  of 
John  Hiley,  taken  by  commission,  who  testified  he  knew  the 
parties,  and  knew  George  B.  Whitfield.  First  acquaintance 
with  him  was  sometime  during  the  year  1828.  At  first,  it 
was  casual,  afterwards  intimate.  He  lived  a  little  over  a 
mile  from  me.  That  he  knows  nothing  about  the  negroes 
having  been  in  the  custody  of  the  Sheriff  of  Houston  coun- 
ty. I  do  not  know  that  I  know  the  names  of  any  of  the 
negroes  at  issue  between  the  parlies,  but  one  of  the  negroes 
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that  belonged  to  George  B.  Whitfield  was  named  Ralph,  pro- 
nounced commoiily  Rafe,  another  name  was  Dick.     I  do  not 
now  remember  any  other  names,  though  I  might  remember 
others  by  long  study.     The  negroes  remained  in  Whitfield's 
possession  until  after  the  crop  of  1828  was  gathered.    Mr. 
James  A  Everett  then  sent  his  wagon  after  them  and  took 
them  away  peaceably  and   quietly.     I  was  present  at  the 
time.     I  went  to  do  blacksmithjwork  for  myself    I  saw  Mrs. 
Whitfield  there,  but  did  not  see  Mr.  Whitfield.     So  far  as  I 
know,  Mr.  James  A.  Everett  exercised  and  claimed  control 
of  the  negroes  ever  afterwards.     As  well  as  I  recollect,  George 
B.  Whitfield  lived  in  the  neighborhood  about  four  years  af- 
ter he  parted  with  the  possession  of  the  negroes.     He  moved 
at  first,  I  believe,  to  Henry  county.    The  names  of  the  ne- 
groes, and  the  circumstances  under  which  they  left,  I  have 
already  stated  as  well  as  I  can  in  answer  to  the  fourth  inter- 
rogatory.    Has  already  stated  these  things  in  answer  to  the 
fourth  direct  interrogatory.    Mr.  Whitfield  never  expressed 
his  feehng,  or  had  any  conversation  with  me  about  the  trans- 
action.    Knows  nothing  about  what  part  of  the  crop  of  1828, 
Everett  was  to  have.^^Mr.    Whitfield  was  an  intemperate 
man.     I  do  not  think  any  drunken  man  is  capable  of  trans- 
acting his  business  when  in  a  state  of  intoxication.     Mr. 
Whitfield  was  a  man,  when  sober,  who  knows  how  to  attend 
to  business.     I  know  nothing  about  the  sale.     If  Mr.  Whit- 
field ever  complained,  he  never  did  to  me.     Know  nothing 
more  that  will  benefit  defendant. 

Complainants  then  read  in  evidence  the  depositions  of 
William  West^  who  testifies  as  follows : 

He  knows  the  parties,  and  has  heard  Everett  and  Whit- 
field talk  about  trading,  and  the  trade  was  about  negroes. 
Witness  does  not  recollect  all  that  was  said,  but  heard  George 
B.  Whitfield  urge  Everett  to  take  up  executions  that  were 
against  him  from  Putnam  county. 

The  above  conversation  was  at  Everett's  house. 

As  near  as  witness  recollects,  Whiifieid  wauled  Everett  to 
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take  up  the  executions  and  take  a  mortgage  on  his  negroes. 
Witness  says  they  were  Whitfield's  negroes.  Witness  did 
not  hear  anything  about  a  sale  of  negroes  between  Everett 
and  Whitfield.  He  did  hear  Whitfield  urge  Everett  to  take 
up  said  executions  and  take  control  of  them  ;  he  heard  noth- 
ing about  selling  property.  What  induced  Whitfield  to  urge 
Everett  to  take  up  the  executions,  was  that  the  Sheriff  was 
after  Whitfield's  negroes  or  property,  and  he  could  not  get 
the  money  to  take  up  said  executions — that  was  his  reason 
for  wanting  Everett  to  take  up  said  executions.  Whitfield 
did  propose  to  give  Everett  a  mortgage  on  the  negroes,  but 
witness  does  not  know  whether  he  did,  or  did  not.  Witness 
did  oversee  for  Everett  in  1825,  1826,  1827,  and  six  months 
of  the  year  1828.  Witness  had  Mingo  and  Bob,  that  was 
of  the  Whitfield  negroes.  It  was  in  the  latter  part  of  1827 
•and  1828,  he  overseed  there,  a  part  of  the  time  in  the  lower 
14th,  and  a  part  of  the  time  at  the  place  where  Everett  lived. 
Everett  bought  Mingo  and  Bob  at  Sheriflf's  sale,  does  not  re- 
collect what  month  they  were  sold.  Whitfield  remained  in 
the  neighborhood  after  the  sale — never  heard  of  his  setting 
«p  any  claim  to  said  negroes.  Whitfield  did  get  corn  from 
Everett  in  1826;  he  got  600  bushels,  at  jgl  25  per  bushel  ; 
does  not  know  on  what  account  it  was  got  Everett  and 
Whitfield  lived  about  four  miles  apart,  does  not  know  when 
Whitfield  left  the  neighborhood,  cannot  say  where  he  lived 
when  the  negroes  were  sold  by  the  Sheriflf. 

Witness  was  born  in  North  Carolina,  in  the  year  1796.  If 
you  will  subtract  1796  from  1856  you  have  my  age.  He 
lived  in  the  lower  14th  district  Houston  county,  Ga.  He  is  a 
farmer  by  occupation,  has  lived  in  this  county  about  thirty- 
one  years — he  did  oversee  for  Everett  in  the  years  1825-6-7, 
and  part  of  the  year  1828;  he  gave  me  ?200  a  year.  Wit- 
ness lived  on  the  Hog-crawl  place  a  part  of  the  time,  and  at 
the  home  place  the  balance  of  the  time.  At  the  Hog-crawl 
place  he  worked  from  five  to  ten  hands,  names  are  Peter, 
Ned,  Hannah,  Lucy,  Chaney  and  Peter ;  then  there  was  Bob 
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and  Mingo,  of  the  Whitfield  stock,  then  there  was  Sandy> 
Larry  and  Pompey,  and  Peggy,  then  there  was  none  of  the 
Whitfield  stock  but  Bob  and  Mingo.  Witness  did  not  sleep 
and  eat  in  the  same  house  with  Everett,  he  only  acted  as 
overseer  for  Everett.  Mr.  Green  did  transact  business  for 
Everett,  has  heard  a  conversation  between  Everett  and  Whit- 
field, but  nothing  about  the  sale  of  negroes,  do  not  recollect 
the  time,  the  place  was  at  Everett's  house.  There  was  no 
one  present  but  Everett,  Whitfield  and  myself;  it  was  in  the 
day  time — does  not  recollect  all  that  was  said.  Witness  was 
at  Mr.  Everett's  on  business  and  found  Whitfield  there. 
Witness  never  heard  Mrs.  Elizabeth  Whitfield's  name  men- 
tioned, I  heard  them  talk  about  a  mortgage,  but  never  heard 
that  Everett  had  a  mortgage  on  any  negroes.  Witness  says 
he  never  heard  Everett  say  anything  about  buying  in  the 
negroes  for  Whitfield — does  not  know  where  they  went  to — 
does  not  know  anything  about  Green's  going  to  Whitfield's 
and  taking  away  the  negroes  in  the  absence  of  Whitfield, 
does  not  know  anything  about  Whitfield's  being  displeased 
and  threatening  to  kill  Everett.  Witness  never  saw  Whit- 
field intoxicated,  does  not  know  anything  about  Everett's 
getting  Wm.  Whitfield  to  live  with  him  in  Fort  Valley.  All 
told  that  witness  knows. 

Complainants  then  read  in  evidence,  the  depositions  of 
Jefierson  J.  Westberry,  taken  by  defendant,  who  testified,  he 
knew  the  parties,  and  he  did  manage  the  plantation  of  James 
A.  Everett  in  his  lifetime  for  nine  years.  I  knew  negroes  on 
his,  Everett's  plantation,  called  by  him  and  others,  the  Whit- 
field negroes,  the  names  of  many  of  them,  as  well  as  their 
ages,  I  have  forgotten ;  but  I  give  the  following  names  of 
such  as  I  can  remember.  L*idd,  Senior,  Dick,  Bob,  Demp- 
sey,Ailsey,  Mingo,  Sarah,  Emily,  Violett,Jude,Plym,*Philis, 
Biner,  Tabby,  Patty,  and  a  child  of  Sarah,  and  Lett  and 
Charity,  children  of  Mingo;  there  were  others,  children  of 
these  negroes,  but  the  names  of  them  I  disremember.  Lidd^ 
the  younger,  Stephen,  Orange  or  Mack  and  Mose.     I  do  not 
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remember  any  of  their  ages  positively,  I  cannot  give  the 
value  of  the  negroes  or  their  hire,  having  been  unacquainted 
with  them  for  several  years  past.  I  do  not  know  how  Ever- 
ett got  possession  of  said  negroes.  I  do  not  know  anything 
more  that  will  benefit  the  defendant.  I  have  not  said  what 
any  one  said  about  any  negroes.  I  overseed  or  managed  for 
James  A.  Everett,  except  what  he  (Everett)  himself  said.  I 
suppose,  from  Mr.  Everett's  calling  certain  negroes  the  Whit- 
field negroes,  that  those  negroes  had  once  belonged  to  Whitfield. 
I  am  unable  to  state  fully,  any  conversation  that  passed  be- 
tween me  and  Everett,  but  I  remember  hearing  Everett  say 
he  bought  said  negroes  at  SherifPs  sale,  and  that  they  were 
sold  as  the  property  of  Whitfield.  I  overseed  for  James  A. 
Everett  at  one  time,  seven  years,  commencing  in  December, 
1832,  and  leaving  there  on  or  about  the  1st  of  January,  1840. 
I  was  then  absent  from  his  plantation  for  two  years,  when  I 
came  back  and  overseed  for  him  for  one  year  and  ten  months. 
1  did  not  know  G.  B.  Whitfield,  and  consequently,  know 
nothing  of  his  ever  having  lived  East  of  Flint  river,  or  of 
his  being  rational  or  irrational.  I  know  nothing  more  that 
will  benefit  Everett's  executors.     Here  complainants  rested. 

Defendant  then  read  in  evidence,  his  letters  of  adminis- 
tration on  the   estate  of  Elizabeth   Whitfield,   in  the  usual 

form,  from  the  Ordinary  of  Putnam  county,  dated  — — 

1853. 

Howell  Cobb  introduced  as  a  witness  for  defendant,  testi- 
fied :  Col.  Howell  Cobb  was  present  at  the  sale  of  the  ne- 
groes, 6th  May,  1828.  His  attention  was  called  to  the  sale 
because  the  manner  of  the  sale  was  unusual,  and  the  ne- 
groes were  not  put  up  in  the  usual  way,  but  all  in  a 
lump.  Everett  was  the  purchaser.  There  were  a  good  ma- 
ny negroes,  but  how  many,  I  do  not  know.  He  cannot  say 
that  those  now  in  controversy  were  among  them. 

As  to  the  objects  of  the  sale  and  its  unusual  manner,  he 
derived  his  information  from  Whitfield,  of  whom  he  inquir- 
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ed,  because  Whitfield  had  been  his  friend — although  Everett 
was  present  on  the  ground — he  could  not  say  that  he  heard 
the  explanation  given  by  Whitfield.  (The  Court  ruled  that 
the  sayings  of  Whitfield  could  not  be  given  without  it  was 
proven  that  Everett  heard  them.)  Where  the  negroes  went 
after  the  sale,  he  did  not  notice.  Don't  know  when  Whit- 
field left  the  county,  but  he  remained  there  several  years  af- 
ter the  sale.  The  negroes  were  sold  in  a  lump.  Does  not 
know  whether  that  (the  lump)  included  the  whole  of  the  ne- 
groes, but  knows  that  the  lot  was  unusually  large.  It  is  not 
usual  to  put  up  negroes  in  families  at  Sherifi*'s  sales — wheth- 
er the  negroes  put  up  were  one  family,  he  does  not  know, 
but  he  thinks  not 

Defendant  then  read  in  evidence  the  depositions  of  Joel 
Branham^  James  Nicholson  and  William  B.  Carter^  all  of 
^whom  testify  they  were  acquainted  with  plaintiff,  but  not 
with  defendant  James  Nicholson  answers,  he  knew  Eliza- 
beth Whitfield  in  her  lifetime,  that  he  knew  her  in  Eatonton, 
this  place,  that  she  was  then  living  with  her  son,  George  B. 
Whitfield,  and  that  she  died  at  his  house,  in  this  place,  about 
the  year  1825  or  1826,  according  to  the  best  of  his  lecoUec- 
tion.  Joel  Branham  says  he  knew  Mrs.  Whitfield,  that  she 
Uved  and  died  as  stated  by  James  Nicholson,  only  his  recol- 
lection is,  she  died  in  1825. 

Wm.  B.  Carter  says  he  is  not  able,  from  his  knowledge  of 
the  facts. 

James  Nicholson  and  Joel  Branham  answer,  Mrs.  Whit- 
field came  to  Georgia,  and  to  this  place,  (Eatonton,)  about  the 
year  1825,  and  it  was  understood  she  came  from  S.  Carolina. 
Joel  Branham  says  she  brought  a  considerable  gang  of  negroes 
with  her.  Whether  they  were  hers  or  not,  he  does  not  know. 
Does  not  remember  how  many,  and  does  not  know  whether 
she  died  in  possession  of  the  said  slaves  or  not  James 
Nicholson  does  not  know  anything  of  the  facts  jointly  an- 
swered by  Joel  Branham  and  James  Nicholson.  William 
B^  Carter  knows  nothing  that  will  enable  him  to  answer  the 
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third  direct  interrogatory.  Joel  Branham  and  James  Nich- 
olson say,  George  B.  Whitfield  did  have  a  large  estate  at  the 
time,  and  before  his  mother  canje  to  live  with  him,  how 
many  slaves,  deponents  do  not  remember — there  was  a  con- 
siderable number.  Wm.  B.  Carter  knows  nothing  of  tho 
facts  enquired  of  in  this  interrogatory.  The  witnesses  all 
answer,  Wm.  B.  Carter  is  Ordinary  of  said  county.  Wm.  B. 
Carter  answers,  upon  examination  of  the  records  in  his  office, 
he  finds  that  administration  has  never  been  granted  upon 
Elizabeth  Whitfield's  estate,  except  to  Henry  H.  Whitfield. 

Joel  Branham  and  James  Nicholson  answer  that  Eliza- 
beth Whitfield  came  to  Putnam  county  about  the  year  1825. 
That  her  son,  George  B.  Whitfield,  came  first.  That  she  did 
live  with  her  son,  George.  That  George  was  living  here 
when  she  came  out,  and  that  he  did  not,  as  well  as  the  wit- 
nesses recollect,  come  with  her.  That  George  B.  did  come 
out  to  this  place,  about  the  year  1823  or  1824.  Don't  re- 
member that  he  remained  one  year  and  then  went  back  af- 
ter his  mother  and  property.  Witness  Branham  only  knows 
that  she  brought  negroes  with  her.  Nicholson  knows  noth- 
ing. Carter  knows  nothing  of  the  facts  enquired  about  in 
this  interrogatory.  Branham  and  Nicholson  know  not 
whether  there  were  any  other  children,  except  George  B. 
Whitfield.  Carter  knows  nothing.  They  all  answer,  the 
tax  books  are  not  in  their  custody  and  that  they  cannot  an- 
swer the  question  in  this  interrogatory.  They  have  all  an- 
swered all  that  they  koow. 

The  defendant  then  read  in  evidence,  the  depositions  of 
Edward  Vomer,  who  testified  :  He  knew  Elizabeth  Whit- 
field in  the  county  of  Putnam.  I  learned  from  Elizabeth 
Whitfield  and  her  family  that  she  came  from  South  Caroli- 
na, or  near  the  line  of  North  Carolina.  Mrs.  Elizabeth 
Whitfield  died  in  Putnam  county.  I  do  not  remember  what 
time  she  died,  but  it  was  many  years  ago.  She  lived  on  a 
plantation  in  Putnam  county,  and  had  about  twenty  negroes, 
more  or  less,  which  were  with  her  at  the  time  of  her  death. 
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I  only  remember  oue  of  the  negroes'  names,  and  a  negro  by 
the  name  of  Sharper,  an  old  man.  I  knew  George  B.  Whit- 
field in  the  county  of  Putnam.  He  had  about  him,  near 
fifty  negroes.  1  do  not  know  what  he  was  worth.  George 
B.  Wiiitfield,  according  to  my  understanding,  was  the  only 
child  of  Elizabeth  Whitfield  at  the  time  of  her  death.  I  do 
not  know  that  George  B.  Whitfield  was  distributee  of 
Elizabeth  Whitfield,  but  suppose  he  was.  I  do  not  remem- 
ber whether  or  not,  she  lived  in  the  house  with  George  B, 
Whitfield,  but  think  she  did  not  live  in  the  same  house.  I 
do  not  know  that  George  B.  W^hilfield  did  control  the  ne- 
groes on  the  plantation.  I  only  know  it  by  her  having  them 
in  possession,  when  she  moved  into  Putnam  county.  If  she 
had  any  title  but  possession,  I  do  not  remejnber.  I  never 
saw  any  paper  title.  I  never  saw  any  paper  title  that  1  have 
any  recollection  of.  I  do  not  know  that  George  B.  Whitfield 
was  the  only  heir  or  not,  but  suppose  he  was  entitled  to  the 
property  of  his  mother.  In  regard  to  the  property's  being 
sold,  I  know  nothing  more  than  report,  and  that  was,  the 
property  was  sold.  George  Whitfield  died,  I  think,  m  Hous- 
ton county.     Have  stated  all  I  know  about  tlie  property. 

Answers  of  Sarah  Whitfield^  taken  by  commission.  She 
answers:  I  know  Miles  L.  Green  and  Henry  H.  Whitfield, 
but  I  do  not  know  Adolphus  D.  Kendrick. 

I  knew  Elizabeth  W^hitfield  in  her  lifetime.  I  first  be- 
came acquainted  with  her  in  1820,  in  the  State  of  South 
Carolina,  and  was  well  and  intimately  acquainted  with  her 
from  that  time  until  her  death,  which  took  place  in  the  year 
1825,  in  Eatonton,  Putnam  county,  Georgia. 

The  said  Elizabeth  Whitfield  did  own  and  possess  in  her 
own  right,  in  the  State  of  South  Carolina,  land  and  negroes. 
I  cannot  state  how  much  land  she  owned,  but  she  owned 
and  possessed  sixteen  negroes. 

The  said  Elizabeth  Whitfield  did  bring  to  Georgia  with 
her,  in  the  year  1824,  the  said  sixteen  negroes,  and  one  more 
which  was  born  on  the  road  while  she  was  moving  to  Geor- 
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gia,  named  Mose.  The  names  of  the  sixteen  negroes  were, 
as  well  as  I  can  remember,  Hannah,  Lid  or  Lidia,  Binah, 
Stephen,  Orange,  Ailsy,  Violet  or  Vilett,  Jude,  Plymouth^ 
Juny,  Unity,  Ann,  Taby,  Jansey,  Dempsey  and  Daniel.  She 
did  die  in  possession  of  all  these  slaves,  seventeen  in  num- 
ber, including  the  said  Mose.  I  am  the  widow  of  George 
B.  Whitfield,  and  we  were  married  the  5th  of  October,  1820, 
and  we  did  live  together  till  his  death,  and  he  died  the  1st 
day  of  April,  1839.  We  went  to  the  State  of  South  Caroli- 
na in  October,  1820,  and  remained  there  until  February  or 
March,  1823,  when  we  removed  to  this  State.  My  husband 
always  said  he  moved  to  Georgia  to  gratify  me,  as  my  pa- 
rents and  relations  were  all  in  Georgia,  and  I  preferred  liv- 
ing near  them.     He  was  a  widower  when  I  married  him. 

The  said  George  B.  Whitfield  did  have  a  large  property 
when  we  married,  and  his  father,  William  Whitfield,  was  a 
man  of  a  large  estate  when  he  died.  She  does  not  know 
anything  of  Elizabeth  Whitfield  taking  into  her  possession 
all  the  estate  of  her  husband,  as  his  administratrix  on  his 
death.  He  died  in  Marlborough  District,  South  Carolina,  some 
two  or  three  years  before  I  went  to  South  Carolina,  which 
was  in  1820.  He  left  only  one  kin,  the  said  George  B.  Whit- 
field, who  was  my  husband.  The  said  George  B.  Whitfield 
left  living  at  his  death,  nine  children,  to-wit :  William  S. 
Whitfield,  born  18th  April,  1814 ;  Emily  E.  Whitfield,  born 
Nov.  8th,  1815;  George  B.  Whitfield,  born  12th  July,  1822, 
who  died  whhout  issue.  Henry  H.  Whitfield,  born  the  11th 
April,  1826;  Dervitt  C.  Whitfield,  born  22d  February,  1828; 
Elizabeth  Whitfield,  born  19th  July,  1830;  Josephine  Whit- 
field, born  19lh  November,  1832;  John  F.  Whitfield,  born 
16th,  1836,  and  Flora  Victoria  Whitfield, born  5th  of  Janua- 
ry,  1839,  who  also  died  without  issue. 

The  said  Elizabeth  Whitfield  and  her  slaves  did  not  re- 
move with  the  said  Geo.  B.  Whitfield  to  Georgia,  at  the  same 
cime,  but  they  removed  to  Georgia,  at  about  a  year  afterwards. 
When  we  left  she  did  not  know  she  would  move  to  Georgia 
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at  all.  She  had  not  then  become  willing  to  move^ 
of  the  slaves  of  the  said  Elizabeth,  came  with  me  and  my 
husband  to  Georgia,  but  they  came  about  a  year  afterwards 
as  before  stated.  Their  names,  as  before  stated,  are  as  fol- 
lows, to- wit :  Hannah,  Lidia,  Binab,  Stephen,  Orange,  Ailsy, 
Violet,  Judy,  Plymouth,  Juny,  Unity,  Ann,  Jansy,  Taby, 
Dempsey  and  Daniel,  also  Moses,  bom  on  the  way. 

My  husband  did  settle  and  live  in  Putnam  county,  Geor- 
gia, when  he  came  from  South  Carolina,  and  he  lived  there 
about  four  years  and  he  moved  from  Putnam  to  Houston 
county. 

My  husband,  the  said  Geo.  B.  Whitfield,  moved  to  Hous« 
ton  County  in  1826,  and  he  did,  after  the  death  of  the  said 
Elizabeth  Whitfield,  take  her  slaves  to  Houston  county. — 
Her  slaves  that  he  carried  to  Houston  county,  were  seven- 
teen in  number,  and  were  the  sane  that  she  brought  with 
her  from  South  Carolina.  He  carried  to  Houston,  of  his 
own  slaves,  thirty  or  forty,  I  do  not  remember  the  precise 
number,  and  of  the  estate  of  Elizabeth,  seventeen,  as  I  have 
just  stated.  After  his  removal  to  Houston  county,  the  habits 
of  the  said  Geo.  B.  Whitfield  were  dissipated  in  their  char- 
acter. They  were  intemperate,  and  his  mind  was  at  times 
much  impaired  by  dissipation,  so  much  so  as  to  often  render 
him  unfit  for  business,  and  he  was  most  of  his  time  in  that 
condition,  under  the  influence  of  spirits,  and  unfit  to  transact 
business. 

The  negroes,  after  the  sale,  came  back  to  the  house  and 
possession  of  the  said  George  B.  Whitfield,  and  remained 
there  about  a  year,  when,  in  the  absence  of  the  said  George 
B.  Whitfield,  the  said  negroes  were  taken  ofl!*  by  a  man  by 
the  name  of  Green,  so  well  as  I  recollect,  who  was  acting  as 
the  agent  of  Everett,  and  carried  to  Everett's  house  and  pos- 
session. 

*  I  saw  the  said  negroes  in  the  possession  of  the  said  Ev- 
erett several  times  in  his  life  time,  and  once  since  his  death 
VOL.  xxvii — 10 
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I  saw  them  in  the  possession  of  his  estata  I  did  visit  the 
plantation  of  Everett  since  his  death,  in  company  with  de- 
fendant to  see  said  slaves,  and  ascertain  how  many  were 
there.  When  we  first  arrived,  th^  overseer  was  not  at  home, 
and  when  we  had  gone  round  and  seen  nearly  all  the  slaves, 
and  got  a  list  of  their  names  and  ages,  of  the  younger  ones, 
he  came  home  and  ordered  us  off,  and  when  he  learned  from 
his  daughter,  I  suppose,  that  we  had  a  list  of  the  names  of 
the  younger  negroes,  he  said  unless  we  give  it  up  our 
horses  were  taken  up  and  we  should  not  go  till  he  could 
get  an  officer  and  have  us  arrested,  and  abused  my  son  and 
Mr.  Blalock  very  much.  I  at  last  gave  up  the  list  of  the 
names  and  ages  of  the  younger  negroes  to  him,  and  we  then 
got  our  horses,  paid  our  bill  for  supper,  &c.,  and  left  late  in 
the  night,  after  receiving  this  very  unkind  treatment  and 
abuse  from  the  overseer,  as  I  have  stated.  The  overseer's 
name  that  was  at  Everett's  plantation  was  Richard  Clervis, 
as  I  afterwards  learned.  It  was  about  a  year,  after  the  said 
George  B.  Whitfield  moved  from  South  Carolina  to  Georgia, 
with  his  negroes  and  property,  before  the  said  Elizabeth 
Whitfield  removed  with  her  slaves  to  Georgia. 

I  do  not  remember  anything  more  at  this  time,  that  will 
be  in  favor  of  the  defendant,  unless  it  be  the  fact  that  I  know 
the  said  seventeen  negroes,  which  I  have  before  mentioned 
and  described,  were  the  property  of  the  estate  of  the  said 
Elizabeth  Whitfield,  and  did  not  belong  to  the  said  George 
B.  Whitfield.  I  knew  the  negro  boy  Mose  or  Moses,  belong- 
ing to  Elizabeth  Whitfield.  He  was  born  on  the  road  when 
the  said  Elizabeth  was  moving  to  Georgia  from  South  Caro- 
lina in  1824,  as  well  as  I  remember, 

Answer  to  Oro:ss  Interrogatories. 
I  am  the  mother  of  Henry  H.  Whitfield,  and  the  widow 
and  relict  of  George  B.  Whitfield  deceased,    I  have  no  inter- 
est in  the  event  of  this  suit,  that  I  am  aware  of^  and  never 
had  any;  and  if  I  did  have,  before  giving  my  testimony^  I 
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have  relinquished  all  that  I  might  have  had,  and  shall  not  be 
gainer  or  loser  by  its  result 

I  Jive  in  the  city  of  Griffin,  at  my  own  house,  and  with  my 
daughter.  Geo.  B.  Whhfield  died  on  the  first  day  of  April, 
1839,  in  Hayneville,  Lowndes  County,  Alabama.  He  lived 
in  Houston  County,  I  think,  about  seven  years  aAer  May, 
1828.  He  moved  from  Houston  County,  first  to  Henry 
County,  Georgia,  and  from  there  to  Lowndes  County,  Ala- 
bama. I  did  go  in  the  company  of  Henry  H.  Whitfield  and 
Richard  Blalock,  in  the  spring  of  1854,  to  the  plantation  of 
James  A.  Everett's  estate  on  Hog-crawl  Creek,  in  Houston 
County,  but  I  did  not  impose  myself  on  Mrs.  Clervis,  the 
overseer's  wife,  in  the  absence  of  her  husband,  for  we  did 
not  know  he  was  absent  until  we  had  stopped.  We  asked 
to  stay  all  night,  and  his  wife  gave  us  permission  to  do  so. 
This  is  all  the  imposhion  that  was  used.  We  did,  after  get- 
ting supper,  and  before  Mr.  Clervis  came  home,  go  out  to 
the  negro  houses  in  company  with  his  daughter,  his  wife 
saying  she  was  too  unwell  to  go,  but  I  did  not  point  out  the 
old  negroes  to  Mr.  Blalock,  that  I  knew  in  South  Carolina, 
for  he  knew  the  old  negroes  as  well  as  I  did.  And  the  old 
negroes,  at  my  request,  did  point  out  their  children  so  that 
they  might  be  identified  by  Mr.  Blalock,  and  he  has  not  tes- 
tified from  negro  news^  that  I  am  aware  of,  in  this  case.  And 
Mr,  Clervis,  when  he  came  home  and  learned  that  we  were 
trying  to  find  out  about  the  negroes,  did  order  us  all  off,  and 
took  firom  me,  not  from  my  son,  a  memorandum  that  he  had 
mada  This  was  in  the  spring  of  1854,  and  I  have  answer- 
ed fully  all  these  things. 

I  He  was  wild,  but  in  South  Carolina  I  do  not  think  he  was 
much  dissipated  or  of  very  irregular  habits.  He  was  in- 
clined, I  think,  to  drink  and  bet  on  horse  races.  I  do  not 
know  that  he  gambled.  I  have  answered  truly  and  fully  so 
fitr  as  1  know. 

George  B.  Whitfield  became  so  intemperate  as  to  afifect  his 
mind^  when  under  the  influence  of  spirits,  in  1824  or  1825, 
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and  he  was  from  that  period  generally  under  the  influence 
of  spirits,  and  drank  very  hard  up  to  the  time  of  his  death. 
His  nearest  neighbors  that  I  suppose  knew  his  situation, 
were  John  Highley,  Daniel  Pitts,  John  Matthews,  William 
Cole,  Nicholas  Taylor  and  Daniel  Whatly  or  Watly.  I  be- 
lieve when  he  was  sober  his  mind  was  good  enough  to  at- 
tend to  his  business  as  long  as  he  lived  in  Houston  or  any 
where  else,  but  he  was  not  while  in  Houston,  sober  very 
long  at  a  time.  He  moved  from  Houston  first  to  Henry 
County,  Georgia,  and  then  to  Alabama, 

George  B.  Whitfield,  was  the  only  child  and  heir  at  law, 
living,  of  Elizabeth  Whitfield  at  her  death.  I  do  know  that 
at  the  death  of  Elizabeth  Whitfield,  she  left  any  other  child 
than  George  B.  Whitfield.  She  died  in  the  year  1825.  The 
ages  of  old  George  B.  Whitfield's  children,  are  as  follows: 
William  S.  Whitfield,  born  18th  April,  1814,  Emily  E.  Whit- 
field, now  Emily  E.  Veasey,  born  Novembers,  1815, George 
V.  Whitfield,  born  July  12, 1822,  Chas.  J.  A.  Whitfield,  born 
Aug.  1, 1824,  Henry  H.  Whitfield,  born  11th  April,  1826,  De- 
Witt  C.  Whitfield,  born  22d  Feb,  1828,  Elizabeth  Whitfield 
now  Elizabeth  Spear,  born  19th  July,  1830,  Josephine  L 
Whitfield,  now  Josephine  L.  Williams,  born  Nov.  8,  1832, 
John  F.  Whitfield,  born  March  16,  1836,  and  Flora  Victoria 
Whitfield,  born  Jan.  5,  1839.  Of  these  children,  William  is 
<iead,  leaving  issue, Charles  J.  A.  died  before  his  father,  leav- 
ing  no  issue,  George  V.  is  dead,  leaving  no  issue.  Flora  Vic- 
toria is  dead  without  issue,  Henry  H.  was  born  the  11th 
<Jay  of  April,  1826.  I  have  given  all  their  names,  ages  and 
sexes,  and  the  time  of  George  B.  Whitfield's  death  was  the 
first  day  of  April,  1839,  the  place  Haynesville,  Lowndes 
County,  Alabama. 

I  do  not  know  who  the  Sherifi"  delivered  the  negroes  to  at 
the  Sheriff  sale  in  1828.  They  came  back  home  the  same 
day  of  the  sale,  to  George  B.  Whitfield.  I  do  not  know  that 
Whitfield  held  the  possession  of  said  negroes,  after  said  salo^ 
«pon  hire,  but  to  the  best  of  my  knowledge  the  fact  was  oth- 
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erwise,  that  he  held  by  contract  and  agreement  with  Ev- 
erett. 

I  faave  not  stated  anything  in  answer  to  the  19th  direct  in- 
terrogatory but  what  I  know  of  my  own  knowledge,  and  I 
have  not  stated  anything  that  was  hearsay  in  answer  to  said 
interrogatory,  except  the  overseer's  name. 

There  is  no  person  present  when  I  am  testifying  and  an- 
swering these  interrogatories  as  well  as  the  direct  ones,  but 
the  Ck)mmissioners. 

Defendant  then  read  in  evidence  the  deposition  of  Rich- 
ard Blalock,  taken  by  commission,  who  testified  he  knew 
Elizabeth  Whitfield  in  her  lifetime,  and  knew  the  other  par- 
ties. I  knew  Elizabeth  Whitfield,  in  Marlborough  District^ 
South  Carolina,  about  twenty  years  before  she  left  there^ 
which  was  in  1823  or  1824.  After  she  moved  from  there  I 
never  saw  her  again.  I  knew  some  negro  slaves  which  she 
had  when  she  lived  in  Marlborough,  S.  C,  and  which  she 
carried  away  with  her  when  she  moved  to  Georgia.  There 
Tvas  Stephen  a  boy,  then  two  or  three  years  old;  Orange,  a 
boy  then  over  two  years  old ;  Plymouth,  a  boy  then  about 
on  or  two  years  old ;  Ailsey  a  woman  then  about  forty  years 
old ;  Jude,  a  girl,  then  some  five  or  six  years  old  ;  Jenny  a 
girl,  then  8  or  9  years  old ;  Violet,  age  not  remembered,  (she 
has  since  died  on  James  A.  Everett's  plantation  in  Houston 
County,  Ga.);  Hannah,  a  woman,  then  some  35  or  40  years 
old,  she  also  died  at  Everett's ;  Dempsey,  a  boy,  he  is  also 
dead ;  Binah,  a  girl,  then  some  four  or  five  years  old,  she  is 
also  dead.  These  are  all  I  remember,  at  this  time,  of  the  ne- 
groes which  Elizabeth  Whitfield  had  while  she  lived  in  S.  C. 
and  when  she  left  there.  I  have  seen  all  of  the  negroes  named 
above  in  the  possession  of  Jas.  A.  Everett,  in  his  lifetime,  and 
of  the  defendants  as  executors  since  his  death,  except  those 
which  died  before  Everett,  at  least,  I  have  seen  them  on  Ev- 
erett^s  plantation.  I  have  seen  some  of  the  children  of  some 
of  the  above  named  negroes,  also  on  the  plantation  of  the 
said  Everett,  viz :  George,  a  boy,  about  18  years  old;  Tom, 
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a  boy  about  17  years  old;  Mary,  a  girl,  about  10  years 
old;  Betsy,  a  girl,  about  4  years  old,  children  of  Jin- 
ney;  Mose,  about  30  years  old,  the  son  of  Hannah.  I 
do  not  remember  the  names  of  any  other  children.  ^  These 
children  named,  are  also  on  the  plantation  of  Everett's  es- 
tate. The  present  value  of  the  above  named  negroes,  I  be- 
lieve to  be  as  follows;  Stephen  is  worth  #1,000;  Orange  is 
worth  gSOO  ;  Plymouth,  §900;  Ailsey,  worth  nothing  ;  Judge, 
worth  g700;  Jinney,  is  worth  "^§00;  Binahj^WSTs  worth 
about  the  time  she  died,  J200-;  George,  worth  $  1,000 ; 
Mary,  is  worth  $500;  Betsey,  is  worth  #300;  Mose,  is 
womh  $1,000.  I  do  not  know  anything  about  the  situa- 
tion and  ownership  of  the  property  at  the  death  of  Mrs. 
Elizabeth  Whitfield — know  nothing  now  that  will  benefit 
the  plaintiflf  (at  law.) 

Mrs.  Elizabeth  Whitfield,  has  been  dead  about  twenty- 
nine  years — (date  of  answers  is  18ih  March,  1854.)  I  un- 
derstood she  died  in  Eatonton,  Georgia.  She  lived  in  Put- 
nam county,  as  I  understood.  Elizabeth  Whitfield,  was  the 
mother  of  Geo.  B.  Whitfield.  When  I  knew  her,  she  lived 
to  herself,  two  or  three  years  after  the  death  of  her  husband, 
and  then  again  about  a  year  before  she  came  to  Georgia.  Af- 
ter she  came  to  Georgia,  I  heard  she  lived  with  her  son,  Geo. 
B.  1  can  say  positively  that  I  saw  the  negroes  named  above, 
in  my  answer  to  the  3rd  direct  interrogatory,  and  which  I 
suppose  are  the  subject  of  this  suit,  in  the  sole  and  exclusive 
possession  of  Mrs.  Elizabeth  Whitfield,  about  a  year  before 
she  left  South  Carolina.  It  was  in  Marlborough  District, 
South  Carolina,  about  the  year  1823,  or  1824;  she  ti»en 
lived  in  Marlborough,  S.  C.  She  lived  by  herself  on  her 
plantation.  Their  names,  ages  and  sexes,  are  as  follows,  to 
the  best  of  my  recollection.  Stephen,  a  boy,  about  two  or 
three  years  old ;  Orange,  a  boy,  about  two  years  old  ;  Ply- 
mouth, a  boy,  1  or  2  years  old;  Ailsey,  a  woman  about  40 
years  old  ;  Jude,  a  girl,  age  not  remembered;  Jinney,  a  girl, 
about  5  or  6  years  old ;    Violet,  then  about  8  or  9  years  old  ; 
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Hannah,  a  woman,  35  or  40  years  old ;  Binah,  a  girl,  some 
4  or  5  years  old  ;  I  cannot  state  the  month  Elizabeth  Whit- 
field died,  but  understood  it  wa^:  in  1825,  at  Eatonton,  she 
died.  I  do  not  know  thai  James  A.  Everett,  bought  at  Sher- 
iffs sale  in  1826,  1827,  1828,  or  1829,  any  negroes  sold  as 
the  property  of  Geo.  B.  Whitfield,  as  I  was  not  in  this  State 
during  those  years.  I  have  heard,  however,  that  he  did  buy 
some  negroes  but  the  number  not  recollected.  I  do  not 
know  whether  iBeorge  B.  Whitfield,  was  in  possession  of  said 
negroes  before  said  sale  or  not.  I  do  not  know  whether  the 
negroes  I  have  mentioned  are  some  of  the  same  or  not.  Ev- 
erett has  had  the  older  set  in  possession,  since  I  came  to  Geor- 
gia in  1831,  and  his  possession  has  been  peaceable  and  quiet, 
so  far  as  I  know.  As  to  his  possession  before  then,  I  don't 
know.  He  remained  in  possession  till  he  died  in  1847.  I 
think  Kendrick  &  Green,  hold  possession,  as  executors  of 
James  A.  Everett.  I  do  not  know,  from  length  of  time,  frail- 
ty of  memory,  age  and  infirmity,  I  am  unable  to  testify  as  to 
the  identification  of  the  negroes.  I  have  seen  the  principal 
part  of  the  negroes  occasionally,  almost  every  week  for  the 
last  four  or  five  years,  as  I  have  been  going  to  mill,  and  as 
they  have  passed  my  house  going  to  work,  &c.  My  age  is 
about  sixty-eight  years.  Can't  say  whether  the  Whitfields, 
Henry  and  William  S.,  knew  yqars  ago  that  J.  A.  Everett, 
bought  and  paid  for  said  negroes  as  George  B.  Whitfield's 
property.  George  was  son  of  Elizabeth,  and  Wm.  S.  and 
Henry,  sons  of  George.  I  do  not  know  whether  George  B. 
Whitfield,  in  his  lifetime  had  possession,  and  exercised  con- 
trol over  said  negroes  at  any  time,  except  that  two  or  three 
years  before  he  came  to  Georgia,  he  and  his,  moved,  lived, 
and  there  all  worked  together,  but  do  not  know  that  Eli- 
zabeth Whitfield  lived  to  herself  one  year  in  S.  C,  her  son 
George  having  moved  to  Georgia  before  she  did,  bringing  his 
negroes,  and  leaving  hers  with  her.  How  they  lived  after 
they  came  to  Georgia,  I  do  not  know.    I  do  not  know  any- 
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thing  more  that  will  benefit  defendants  (at  law,  and  com- 
plainants in  equity.) 

Defendant  then  read  in  evidence,  the  depositions  of  John 
C.  Ashburn,  who  testified  that  he  knows  the  parties,  and  did 
oversee  the  plantation  and  negroes  for  James  A.  Everett^  in 
the  year  1847,  until  December  in  1852;  the  said  Everett  died 
as  nearly  as  witness  can  remember  on  the  22nd  of  June^ 
1848.    Witness  says  he  knew  on  said  plantation,  in  the  pos- 
session of  said  Everett  whilst  in  life,  and  in  the  possession 
and  under  the  control  and  management  of  his  executors 
after  his  death,  certain  negroes  that  were  called  the  Whit- 
field negroes,  that  the  said  Everett  got  from  Whitfield  ;  that 
he  knew  in  the  possesssion  of  said  Everett  whilst  in  life,  and 
on  his  plantation  in  the  possession  of  his  executors  after  the 
death  of  said  Everett,  the  following  negro  slaves,  that  were 
known  and  designated  on  the  plantation  of  said  Everett,  and 
his  estate,  from  January,  1847,  to  December,  1852,  as  the 
Whitfield  negroes,  which  were  of  the  following  ages  and  val- 
ue, respectively,  to- wit;  Binah,  40  years  old,  worth  |[500; 
Ailsey,  70  years  old,  worth  nothing;  Violet,  40  years  old, 
died  in  1851,  previously  to  her  last  illness,  worth   {0600; 
Jude,  S5  years  old,  worth  ^650  *j  Plymouth,  30  years  old, 
worth  91,100;  Jake,  30  years  old,  worth  ^900;  Hannah, 
50,  worth   {100;    Lydia,    65    years  old,    worth  nothing, 
rather  an  expense;    children  of  Binah,  Floyd,   14  years 
old,  worth   gboo;   Cato,   12   years   old,  J85Q;    Daniel,   6 
years  old,  worth  ^300 ;  Violett's  children,  Harry,  18  years 
old,  worth  01000;  Rose,  died  at  about  16  years  old,  previ- 
ous to  her  last  illness,  healthy,  considered  worth  j|!700 ;  Lou- 
isa, 14  years  old,  worth  $800;   Sarah,  12  years  old,  worth 
j8700or  750;  Lewis,  15  years  old,  worth  $950;   Bias,  10 
years  old,  worth  $500 ;  Milly,  8  years  old,  worth  |[300,  and 
a  boy,  child  of  Violett,  name  not  remembered,  6  years  old, 
worth  $250.    Children  of  Jude ;  Martha,  17  years  old,  worth 
$750;  Miliia,  16  years  old,  worth  $750;  Eliza,  13  years  old, 
worth  $700 ;  and  Jim  10  years  old,  worth  18500.   He  knew  Es- 
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ther  and  her  two  children,  Cynthia  and  lazzie;  Esther,  50  years 
old,  worth  $100;  her  daughter  Cynthia,  25  years  old,  worth 
^800,  and  he  thinks  has  several  children;  Lizzie,  22  or  23 
years  old,  worth  01,000.  He  does  not  know  of  his  own  knowl- 
edge, except  from  what  he  has  heard  Turner  Everett  say, 
that  Geoi^e  B.  Whitfield  ever  had  in  his  possession  any  of 
the  negroes  named  in  the  direct  interrogatories.  All  he 
knows  about  the  matters  above  testified  to,  is  what  he  has 
heard  Turner  Everett,  who  was  the  agent  and  executor  of 
James  A.  Everett,  and  others,  to  say  in  relationto  the  subject 
matter  of  inquiry,  and  it  is  therefore  a  matter  of  hearsay.  It 
is  usual  and  common  when  men  buy  land  or  negroes  from 
A.  or  B.,  to  call  the  land  and  negroes  A.  or  B.  land  or  ne- 
groes. He  never  knew  any  of  the  negroes  named  in  the  in- 
terrogatories in  chief,  to  be  in  the  possession  of  any  person, 
other  than  the  said  James  A.  Everett,  and  his  overseers  in 
his  lifetime,  and  in  the  possession  of  his  executors  and  the 
overseers  for  the  estate  since  the  death  of  the  said  James  A, 
Everett.  He  does  not  know  how  long  the  said  James  A* 
Everett  had  possession  of  said  negroes  previous  to  his  death. 
The  executors  of  said  Everett,  have  had  the  possession  of 
said  negroes,  so  far  as  witness  knows  or  believes,  ever  since 
the  death  of  the  said  James  A.  Everett — does  not  know,  but 
thinks  that  Everett  and  his  executors  have  had  the  posses- 
sion of  said  negroes  some  15  or  25  years.  He  knows  noth- 
ing more. 

Defendant  then  read  in  evidence  the  depositions  of  Abner 
Bumam,  one  of  the  jurors — who  testified  from  the  prices 
fixed  npon  the  negroes  by  the  other  witnesses. 

Binah  was  worth  annually,  on  an  average,  j|55  from  1828 
Violett,  ^65 ;  Ailsey,  00 ;  Jude,  $75  ;  Plymouth,  Jl50 ;  Han- 
nah,  ^O;  Lydia,  00;  Mose,  from  15  years  of  age,  $125; 
Stephen^  from  15  years  of  age,  |I125;  Orange,  gll5  ;  Jinney, 
illOO ;  George,  JlOO ;  Tom,  $100  ;  Mary,  $40 ;  Betsey,  00 ; 
Floyd,  4^100;  Cato,  $75;  Dunn,  00 ;  Harry,  $100;  Rose,  iJ50; 
Louisa,  ^0;  Sarah,  $40;  Lewis,  J^lOO;  Bias,  $50;  Milly, 
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00;  Boy   Anderson,   00;   Martha,  60  or  70,  jg65;   Mima, 
$75 ;  Eliza,  $40  ;  Jim,  $50. 

Mr.  Biirnam  also  testified,  he  considered  young  negroes 
able  to  earn  their  vituals  and  clothes  before  14  or  15  years 
old,  but  not  more,  and  that  it  is  worth  two  hundred  and  six- 
ty dollars  a  head  to  raise  young  negroes  till  they  would  eara 
their  support ;  that  he  had  known  some  of  the  names  of  the 
negroes  in  controversy,  and  worked  with  them  on  the  road 
as  far  back  as  1829  or  1830;  they  were  then  in  James  A. 
Everett's  possession.     Here  defendant  closed. 

Complainant  then  read  in  rebuttal,  so  much  of  David 
Emanuel's  testimony  as  showed  the  following:  ^*that  a  ne- 
gro man  by  the  name  of  Mose,  was  owned  and  claimed  by 
George  B.  Whitfield  in  South  Carolina." 

Complainant  then  introduced  Mr.  Thompson, 

who  testified  that  Harry,  Lewis,  Louisa,  Rose,  Bias,  Sarah 
and  Milly,  are  Violett's  children ;  that  Martha,  Mima,  Eliz- 
abeth and  Jim,  are  Jude's  children ;  that  Floyd,  Cato  and 
Daniel,  are  Binah's  children ;  that  Daniel  died  before  wit- 
ness went  there;  that  Rose  and  Charity  are  also  dead. 

Here  the  case  rested,  and  after  argument  had,  his  honor 
Judge  Lamar,  presiding,  charged  the  Jury  as  follows: 

^*The  Counsel  on  both  sides  have  in  writing  agreed  to  sub- 
mit to  the  Jury,  both  the  common  law  and  equity  cases  to- 
gether, for  your  adjudication.  I  give  you  the  law  applica- 
ble to  the  issue  to  be,  that  twenty  years  is  an  equitable  bar, 
provided  no  legal  disabilities  exist  so  as  to  prevent  a  party 
from  asserting  his  rights,  but  according  to  the  statute  of  limi- 
tations at  law,  time  does  not  run  until  administration  is 
granted  on  an  intestate's  estate.  But  the  rule  which  con- 
trols the  question,  in  equity,  is  diflferent  as  to  the  running  of 
time,  and  therefore  of  its  commencement.  If,  then,  George 
B.  Whitfield,  died  in  1839,  and  Everett  acquired  this  proper- 
ty in  1828,  no  equitable  bar  existed  against  him,  George  B. 
Whitfield,  during  his  life,  as  twenty  years  had  not  elapsed 
from  the  possession  of  the  property  by  Everett,  before  Whit- 
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field's  death.  And  if  Henry  H,  Whitfield  the  admiuistrator* 
and  his  brothers  and  sisters,  were  minors  at  the  time  of  the 
death  of  George  B.  Whitfield,  then  this  equitable  bar  ceased 
to  run  against  them  during  their  respective  minorities,  and 
such  of  them  as  were  not  of  the  age  of  twenty-one,  until 
they  arrived  at  ihat  age.  Being  under  a  legal  disability  to 
assert  their  rights,  equity  would  not  bar  them.  If,  however^ 
from  the  time  of  the  removal  of  this  disability  a  sufficient 
time  had  elapsed  which  added  to  the  period  of  time  which 
had  run  against  their  ancestor,  Geo.  B.  Whitfield,  before  his 
death,  would  make  the  period  of  20  years,  then  an  equitable 
bar  Tvould  exist,  and  would  furnish  grounds  for  relief,  provi- 
ded, that  you  should  believe  from  the  evidence  that  no  fraud 
existed  on  the  part  of  Everett,  and  that  his  purchase  was 
bona.  fide.  The  Court  goes  even  farther  than  the  counsel 
for  the  complainants  insist  on,  as  their  remedial  rights  if  they 
solely  rely  on  an  equitable  bar,  and  charge  you  that  if  Mrs. 
Whitfield  died,  leaving  her  estate  as  stated,  and  that  if  Geo* 
B.  Whitfield,  her  sole  heir,  took  possessiou  of  it  as  such,  that 
he  had  an  equitable  right  in  it,  although  the  legal  title  might 
at  the  same  time  exist  in  the  estate  of  his  mother,  or  in  such 
person  as  might  take  out  administration  on  the  same — that 
Everett  at  any  time  during  his  life,  could  have  enjoined  (Greo. 
B.  Whitfield,  either  in  his  own  right,  or  as  administrator  on 
his  mother's  estate,  from  attempting  to  recover  said  slaves, 
provided  that  George  B.  Whitfield  knew  of  the  sale,  consent- 
ed to  it,  and  the  appropriation  of  the  money  to  his  own  use, 
and  acquiesced  in  it,  because  it  would  be  unjust  and  inequi- 
table for  him  to  have  received  the  benefits  of  the  sale  there- 
by made,  and  then  under  color  of  his  administration  to  re- 
cover the  property  back,  and  the  Court  further  holds  his  heirs, 
or  distributees,  would  be  subject  to  the  same  rule,  provided 
you  should  believe  that  there  was  no  fraud  committed  by 
Everett  in  the  sale  or  acquisition  of  the  negroes. 

But  if  from  the  evidence,  you  should  believe  the  sale  made 
by  the  Sheriflf  to  Everett,  was  fraudulent  and  not  ^^bonafidty^ 


Digitized  by 


Google 


156  SUPREME  COURT  OF  GEORGIA- 

Ex'ors  of  Everett  vs.  Adm'rs  of  Whitfield. 


and  that  Everett  participated  in  that  fraud,  then  neither  he 
during  his  life,  or  his  executors  after  his  death,  can  have  re- 
lief in  equity,  but  is  remitted  back  to  their  legal  rights,  what- 
ever they  may  be,  for  it  is  a  maxim,  that  he  who  comes  into 
a  Court  of  conscience,  or  this  sacred  temple  invoking  equity, 
must  come  in  with  clean  hands  and  untainted  with  fraud. 
Equity  says  to  the  fraudulent,  as  the  tree  falls  so  it  must  lie 
— as  you  muke  your  bed,  so  you  must  lie  down  in  it.  The 
Court  intimates  no  opinion  as  to  whether  fraud  has  or  has 
not  been  proven  in  the  case,  for  this  is  the  peculiar  province 
of  the  jury — looking  to  all  the  facts  proven  or  given 
in  evidence  by  both  parties.  Fraud  must  be  proven 
and  not  presumed,  but  it  may  be  proven  from  circum- 
stances, upon  the  efiects  of  which  you  are  the  exclusive 
judges.  The  defendant's  counsel  asks  me  to  instruct  you, 
that  when  veijdor  or  defendant  in  execution,  after  a  judicial 
sale  remain  in  possession  of  the  property  sold,  it  is  evidence 
of  fraud.  I  charge  you  that  it  is  a  badge  of  fraud.  But  this 
possession  may  be  explained,  as  it  only  affords  a  presump- 
tion of  fraud.  If  you  find  for  the  executors  of  Everett,  you 
will  decree,  that  the  common  law  action  be  perpetually  en- 
joined. If  you  find  for  the  administrator  of  Elizabeth  Whit- 
field, you  will  decree  that  the  executor  of  Everett  pay  the 
value  of  the  negroes,  from  the  time  which  you  believe,  from 
the  evidence,  to  have  been  converted  by  Everett,  belonging 
to  the  estate  of  Elizabeth  Whitfield,  and  the  hire  from  the 
time  of  the  conversion  of  the  property  by  Everett  The  ne- 
groes, which  were  in  life  at  the  time  of  the  demand,  will  be 
included  in  your  estimate  of  their  value,  although  they  may 
have  died  since,  but  not  those  which  died  prior  thereto. 

To  which  charges  the  complainants  then  excepted,  and 
now  here  except  and  assign  the  same  as  error. 

The  jury  retired  and  returned  a  decretal  verdict  for  the  de- 
fendant in  the  Bill,  and  plaintiff  at  law  for  the  sum  of  thirty- 
seven  thousand  three  hundred  and  twenty-six  dollars. 

Counsel  for  complainants  having  duly  and  regularly  filed 


Digitized  by 


Google 


MACON,  JANUARY  TERM,  1859.  157 


Ex'ort  of  Everett  vs.  Adm'rs  of  Whitfield. 


in  the  Clerk's  office  a  brief  of  evidence  agreed  on  by  counsel 
on  both  sides  moved  the  Court,  on  Saturday  morning,  the  sixth 
day  of  November,  1858,  during  the  silting  of  said  Court,  hav- 
ing served  the  defendant's  Solicitor  with  the  grounds  of  the 
motion  for  a  new  trial  on  the  following  grounds : 

1st  Because  defendant  could  not  recovery,  in  this  bill,  nor 
was  he  entitled  to  a  decree  on  complainants'  bill,  which  was 
merely  defensive,  and  to  entitle  defendant  to  a  recovery,  a 
cross  bill  was  necessary,  and  the  Court  erred,  when  com- 
plainant's counsel  urged  this  objection  on  the  trials,  in  ruling 
otherwise. 

2d.  Because  the  Court  erred  in  chaining  the  jury,  ^'that 
twenty  years  is  an  equitable  bar,  provided  no  legal  disabil- 
ities exist  so  as  to  prevent  a  party  from  asserting  his  rights, 
but  according  to  the  statute  of  limitations  at  law,  time  does 
not  run  till  administration  is  granted  on  the  intestate's  es- 
tate, but  the  rule  which  controls  the  question  in  equity  is 
different,  as  to  running  of  time,  and  the  time  of  its  com- 
mencement.   If  then  George  B,  Whitfield  died  in  1839,  and 
Everett  acquired  this  property  in  1828,  no  equitable  bar  ex- 
isted against  George  B.  Whitfield  during  his  life,  and  if  Hen- 
ry H.  Whitfield,  the  administrator,  and  his  brothers  and  sis- 
ters were  minors  at  the  time  of  the  death  of  the  said  George 
B.  Whitfield,  then  his  equitable  bar  ceased  to  run  against 
them  during  their  respective  minorities,  or  such  of  them  as 
were  not  of  the  age  of  twenty-one  years,  until  they  arrived  at 
that  age^  being  under  a  l^al  disability  to  assert  their  rights 
equity  isrould  not  bar  them. 

3d.  The  Court  erred  in  further  charging  the  jury,  "If,  how- 
ever,  from  the  time  of  the  removal  of  the  disability,  a  suffi* 
cient  time  had  elapsed,  which  added  to  the  period  of  time 
which  had  run  against  their  ancestor,  George  B.  Whitfield 
before  his  death,  would  make  the  period  of  twenty  years 
then  an  equitable  bar  would  exist  and  would  furnish  grounds 
for  relief,  provided  you  should  believe  no  fraud  existed  on 
the  pert  of  Everett,  and  that  his  purchase  was  bona  fide/^ 
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there  being  no  evidence  of  frauds  and  the  said  charge  being 
otherwise  erroneous. 

4th.  The  Court  also,  erred. in  that  part  of  its  charge,  mod- 
ifying the  equitable  bar  of  George  B.  Whitfield  and  his  heirs^ 
to  twenty  years.  Also,  qualifying  so  as  to  say,  "provided 
there  was  no  fraud  on  the  part  of  Everett,''  there  being  no 
fraud  proven. 

5th.  The  Court  also  erred  in  charging  that,  **If  frona  the 
evidence,  the  sale  to  Everett  made  by  the  Sheriff,  was  fraud- 
ulent and  not  bonafde,  and  that  Everett  participated  in  the 
fraud,  then,  neither  he,  during  his  life  time,  nor  his  execu- 
tors after  his  death,  can  have  relief  in  equity,  but  is  remitted 
back  to  their  legal  rights  whatever  they  may  be,  for  it  is  a 
maxim  that  he  whoever  comes  into  equity,  must  come  with 
clean  hands,  and  untainted  with  fraud." 

6th.  The  Court  trred  in  submitting  the  question  of  fraud 
to  the  jury  in  this  case. 

7th.  Because  the  jury  found  contrary  to  law  and  that  por- 
tion of  the  charges  of  the  Court  most  favorable  to  complain- 
ants. 

6th.  Because  the  jury  found  contrary  to  the  evidence,  the 
weight  of  evidence  and  against  evidence. 

9th.  Because  the  jury  found  contrary  to  the  justice  and 
equity  of  the  case. 

10th.  Because  the  jury  found  contrary  to  and  without  evi- 
dence. 

And  after  ai^ument  had  on  said  motion  for  new  trial,  the 
Court  overruled  the  motion  on  each  and  every  ground  taken 
therein,  to  which  rulings  of  the  Court,  overruling  the  motion 
for  new  trial,  complainants  except  and  assign  the  same  as 
error,  as  well  also,  as  the  various  other  rulings  of  the  Court, 
and  as  the  facts  aforesaid  do  not  appear  of  record — now  come 
the  plaintiffs^in  error,  by  their  counsel  James  J.  Scarborough 

and  George  R.  Hunter,  on  this day  of in  the 

year  of  our  Lord  eighteen  hundred  and  fifty-eight,  and  with- 
in thirty  days  from  the  adjournment  of  the  said  Court,  and 
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tender  this  their  bill  of  exceptions,  and  pray  that  the  same 
may  be  certified  according  to  the  statute  in  such  case  made 
and  provided. 

Jas.  J.  Scarborough  ;  Geo.  R.  Hunter  ;  Poe  &  Grier,  for 
plaintiffs  in  error. 

S,  T.  B AiLT ; .  and  E,  A.  Nisbet,  contra, 

Sy  the  Court. — Bennino,  J.  delivering  the  opinion. 

The  first  questions  are  on  the  charge  of  the  Court. 

A  part  of  the  charge  of  the  Court,  was  to  this  effect — that, 
the  period  of  the  adverse  possession  of  negroes,  necessary  to 
bar  the  equitabletitleto  them,of  nextofkiu,  is  twenty  years; 
but  that,  if,  before  the  lapse  of  the  twenty  years,  the  title 
comes  to  persons  who  are  minors,  the  time  during  which^ 
they  remain  minors,  is  not  counted ;  and  that,  consequently, 
the  period  in  that  case,  is  more  than  twenty  years,  viz :  is 
the  term  from  the  accrual  of  the  title,  to  its  coming  to  the 
minors,  plus  the  subsequent  term  during  which,  they  remain 
minors ;  plus  such  a  term  afterwards,  as  shall  be  sufficient, 
when  added  to  the  first  term,  to  make  twenty  years.  The 
laUer  portion  of  this  charge,  was  excepted  to — ^but  we  think, 
that  it  was  not  erroneous. 

Equity  in  general,  follows  the  law  in  respect  to  the  statute 
of  limitations ;  and  the  law  says,  that  the-  ^statute  of  limita- 
tions, when  it  has  commenced  running,  shall  not  so  operate 
as  to  defeat  the  interest  acquired  by  idiots,  lunatics,  or  in- 
fants, after  its  commencement,  but  the  operation  of  said  sta- 
tute shall  cease  until  the  disability  or  disabilities  of  such 
persons  are  removed,  or  from  the  time  of  the  arrival  of  such 
infant  to  the  age  of  twenty-one  years.*'  Stat,  qf  1817,  Pr. 
Dig.  578.  We  see  nothing  in  this  case  to  take  the  case  out 
of  the  general  rule. 

The  exception  to  the  former  part  of  this  charge;  viz,  to  the 
part  stating  twenty  years  as  the  period  of  the  **  equitable  bar.'^ 
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That  is,  as  the  period  that  would  have  to  elapse,  before  an 
administration  would  be  presumed,  was  hardly  insisted  on. 
Indeed,  the  bill  itself  says,  that  there  never  was  any  admin- 
istration, until  that  by  Henry  H.  Whitfield,  consequently  one 
could  not  be  presumed.  And  even  if  this  were  not  so,  we 
incline  to  think  that  the  charge  would  still  be  right. 

•Another  part  of  the  charge,  was,  in  substance,  that  if  Geo. 
B.  Whitfield  was  the  sole  heir  of  Mrs.  E.  Whitfield,  his  moth- 
er, he  had  an  equitable  right  to  take  possession  of  the  ne- 
groes of  her  estate ;  and  if  they  were  sold  under  Ji.  fas. 
against  him,  and  sold  with  his  consent,  and  bought  by  Ever- 
ett, the  title  to  them  acquired  by  Everett,  would  be  good 
against,  not  only  Geo.  B.  Whitfield  and  his  heirs,  but  also 
against  an  administrator  of  his  mother — provided,  there  was 
^'no  fraud  committed  by  Everett,  in  the  sale  or  acquisition 
of  the  negroes.''  Exception  was  taken  to  the  proviso  in  this 
part  of  the  charge ;  and  the  ground  assumed  for  the  excep- 
tion, was,  that  there  was  nothing  in  the  evidence  to  authorize 
the  Court,  to  insert  such  a  proviso.  The  question  therefore, 
is,  whether  that  ground  was  true — whether  there  was  any 
thing  in  the  evidence,  tending  to  show  fraud,  as  the  means 
by  which,  Everett  acquired  the  negroes, — fraud  on  George 
B.  Whitfield? 

We  may  assume  that  fraud  was  the  means  by  which, 
Everett  acquired  the  negroes,  if  the  manner  by  which  he 
acquired  them,  was  some  such  manner  as  the  following, 
namely — He  and  Whitfield  agreed,  that  the  negroes  of  Whit- 
field, thirty-two  in  number,  should  be  sold  in  "a  lump,''  under 
the  fufas.  against  Whitfield,  although  the  negroes  were  worth 
much  more  than  the  amount  due  on  the^.  fas. ;  that  he, 
Everett,  should  bid  them  in,  satisfy  Xh^JL/as.,  and,  to  secure 
himself,  receive  an  absolute  bill  of  sale  for  the  negroes,  from 
the  Sherifi*,  and,  at  a  certain  time  afterwards,  take  possession 
of  the  negroes  and  keep  such  possession  until  his  advance 
was  repaid  to  him,  by  the  labor  of  the  negroes  or  otherwise^ 
Accordingly,  the  thirty-two  negroes  were  so  sold  in  a  lump. 
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£verett  bid  them  in;  satisfied  iheJLfas.;  received  an  ab- 
solute bill  of  sale  for  them  from  the  Sheriff;  and^  at  the  end 
of  the  year,  took  possession  of  them.  The  labor  of  the  ne- 
groes was  of  sufficient  value  to  repay  Everett's  advance,  by 
the  end  of  a  certain  number  of  years  afterwards,  say  ten  or 
twelve.  When  this  time  arrived,  Everett,  instead  of  deliver- 
ing back  the  negroes  to  Whitfield,  set  up  an  absolute  claim 
to  them,  and  commenced  holding  them,  adversely  to  Whit- 
field. I  say,  that  if  the  way  by  which,  Everett  acquired 
the  negroes,  was  some  such  way  as  this,  we  may  assume, 
that  he  acquired  them  by  fraud.  His  refusal  or  failure  to 
carry  out  the  bargain,  by  a  redelivery  of  the  negroes,  would 
be  evidence  sufficient  to  authorize  the  inference  of  an  origin- 
al fraudulent  intent  in  him. 

Now  if  there  was  any  thing  in  the  evidence,  going  to  show, 
that  this  was  the  kind  of  way  in  which,  Everett  acquired 
the  negroes  in  question — they  being  a  part  of  the  thirty-two — 
then,  it  is  not  true,  as  the  exception  assumes  it  to  be,  that 
there  is  nothing  in  the  evidence,  to  warrant  this  charge  as 
to  fraud. 

W'as  there,  then,  any  thing  in  the  evidence,  going  to  show, 
that  this  hypothetical  way  was  the  real  way  by  which  Ever- 
ett acquired  the  negroes  ?     We  think  that  there  was. 

First,  it  is  in  the  evidence,  that  the  whole  thirty-two  ne- 
groes were  sold  '*  in  a  lump,'^  under  a^.  fa.  against  Whit- 
field ;  that  they  were  bought  by  Everett,  at  $6,791,  not  half 
their  value  ;  that  Whitfield  was  present  at  the  sale;  that  the 
negroes,  after  the  sale,  returned  into  Whitfield's  possession, 
and  remained  in  his  possession  until  the  end  of  the  year; 
and  that  at  the  end  of  the  ye^r,  possession  of  them  was  ta- 
ken by  Everett,  who  kept  it  until  his  death  in  1847,  or  1848, 
and,  that  possession  of  them  has  continued,  ever  since  his 
death  in  his  executors ;  and,  that  Whitfield  died  in  1839, 
worn  out  by  drink — a  habit  which  was  on  him  at  and  be- 
fore the  sale  to  Everett. 

VOL.  XXVII. — 11 
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Now  from  these  facts  alone,  we  are  authorized,  we  are  re- 
quired, to  presume,  that  there  existed,  between  Everett  and 
Whitfield,  an  arrangement  of  some  sort  by  which,  they  and 
the  Sheriff  were  acting.  Had  it  been  merely  the  law  by 
which,  all  parties  were  acting,  the  course  of  events  would 
have  been  quite  different  The  Sheriff  would  not  have 
dared  to  put  up  to  sale,  the  thirty-two  negroes  "  in  a  lump'' — 
and  if  he  had  done  so,  Whitfield  would,  probably,  have  pro- 
tested against  it ;  nor  would  he  have  delivered  the  negroes 
back  to  Whitfield ;  nor  would  Everett  have  acquiesced  in 
his  doing  so,  if  he  had  attempted  it,  but  he  would  have  de- 
livered them  to  Everett,  the  purchaser,  and  he  in  all  proba- 
bility  would  have  carried  them  to  his  own  home,  immedi- 
ately, and  not  have  waited  until  the  end  of  the  year,  before 
he  did  so.  These  facts,  then,  of  themselves,  require  us  to 
presume,  that  there  existed  some  arrangement  between  Ever- 
ett and  Whitfield  by  which,  Everett  obtained  the  negroes. 
I  may  go  further, — ihey  require  us  to  presume,  that  that  ar- 
rangement was  one  by  which,  Everett  was  to  acquire  no 
more  than  a  partial  interest  in  the  negroes — an  interest  in- 
clusive of  the  right  to  have  possession  of  the  negroes  and  to 
receive  the  proceeds  of  their  labor,  in  satisfaction  of,  or  as 
security  for,  the  money  advanced  by  him,  for  Whitfield.  And 
to  presume  the  arrangement  to  have  been  such  a  one  as  this^ 
is  to  presume  it  to  have  been  identical,  in  substance,  with 
the  arrangement  assumed  in  hypothesis. 

Everett  failed  to  redeliver  the  negroes,  at  the  time  at  which, 
the  proceeds  of  their  labor,  amounted  to  a  sufficient  sum  to 
pay  off  his  advance;  but  still  kept  them  as  his  own.  Such 
conduct  in  him,  supposing  the  arrangement  to  have  been  as 
aforesaid,  was  sufficient  to  warrant  the  inference,  that  he  was 
actuated,  from  the  beginning,  by  a  fraudulent  purpose. 

Thus  then^  these  facts  being  in  the  evidence,  there  was 
enough  in  it,  as  we  think,  to  justify  the  charge  about  fraud* 

Secondly :  But  there  is  more  in  the  evidence.  West,  who 
was  Everett's  overseer,  the  year  in  which  the  Sheriff^s  sale 
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took  place,  says,  that  Whitfield  ^wanted  Everett  to  take  up 
the  executions,  aod  take  a  mortgage  on  his  negroes,'^  that 
Whitfield  urged  "  Everett  to  take  up  said  executions,  and 
take  control  of  them/'  ^^He  heard  nothing  about  selling 
property/'  The  witness  is  speaking  of  a  conversation  in 
bis  presence,  between  Whitfield  and  Everett. 

This  goes  to  show,  at  least,  what  Whitfield^s  wishes  were, 
viz :  that  Everett  should  pay  his  debts,  and  take  his  negroes 
as  security  for  reimbursement  And  if  these  were  his  wishes, 
we  may  safely  say,  that  Everett's  purchase  of  the  negroes  in 
**  a  lump,''  at  half  price  or  less,  was  not  an  absolute  pur- 
chase ;  for  an  absolute  purchase  would  not  have  answered 
Whitfield's  wishes,  and  he  had  it  in  his  power,  to  prevent  a 
purchase  on  any  such  terms — he  had  it  in  his  power,  to 
require  the  Sheriff  to  sell  the  negroes  to  the  best  advantage — 
and,  therefore,  to  require  him,  not  to  sell  them  in  ^^  a  lump." 
We  are,  then,  at  Uberty  to  infer,  that  Everett  acceded  to 
Whitfield's  wishes. 

Thirdly ;  the  answer  to  the  bill,  sets  up  an  understanding 
between  Everett  and  Whitfield,  of  which,  we  may  say,  in 
general  terms,  that  it  was  an  understanding  by  which,  Ever- 
ett was  to  pay  off  the  fufas,  against  Whitfield,  and  have  the 
negroes  as  a  security  for  his  reimbursement.  It  is  true,  that 
the  answer  in  this  particular  is  put,  on  information  and  be- 
lief—but then  the  bill  calls  for  an  answer  on  information  and 
belief,  and  the  answer  in  this  respect,  merely  responds  to  the 
call — for  it  is  responsive  to  the  allegations  in  the  bill,  as  to 
the  manner  in  which,  Everett  acquired  the  possession  of  the 
negroes. 

We  think,  then,  that  there  was  in  the  evidence,  a  number 
of  things  going  to  show,  that  the  mode  in  which  Everett  ac- 
quired the  negroes,  was  the  hypothetical  mode  aforesaid,  or 
some  similar  mode ;  and  consequently,  we  think,  that  there 
was  matter  in  the  evidence,  to  warrant  the  charge  of  the 
Court  as  to  fraud. 

Another  part  of  the  charge,  and  a  consequence  of  the  part 
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last  noticed,  was,  that  if  Everett  acquired  the  slaves  by  a 
fraud  on  Whitfield,  equity  would  not  aid  him  or  his  repre- 
sentatives, to  hold  them,  against  Whitfield  or  his  represen- 
tatives. This  was  the  substance.  This  part  was  not,  I  be- 
lieve, questioned.  Certainly,  it  ought  not  to  be,  as  we  think. 
Another  part  of  the  charge,  was  in  these  words.  *^  The 
Court  intimates  no  opinion  as  to  whether  fraud  has  or  has 
not  been  proven  in  the  case,  for  this  is  the  peculiar  province 
of  the  jury — looking  to  all  the  facts  proven  or  given  in  evi- 
dence, by  both  parties.  Fraud  must  be  proven  and  not  pre- 
sumed, but  it  may  be  proven  from  circumstances  upon  the 
effects  of  which,  you  are  the  exclusive  judges.'^  This  part 
was  excepted  to,  as  "submitting  the  question  of  fraud  to  the 
jury.''  But  as  we  understand  the  part,  it  merely  submits  the 
question  of  the  weight  of  the  "  circumstances,''  to  the  jury. 
True,  the  word  used,  is  "effects."  "Upon  the  effects  of 
which"  [circumstances]  "  you  are  to  be  the  exclusive  judges.'^ 
This  is  no  more  than  saying,  weigh  the  circumstantial  evi- 
dence— for  to  do  that  is  your  exclusive  province. 

Another  part  of  the  charge,  was  in  these  words.  "  The 
defendant's  counsel  asks  me  to  instruct  you,  that  where  a 
vendor  or  defendant  in  execution,  after  a  judicial  sale,  re- 
mains in  possession  of  the  property  sold,  it  is  evidence  of 
fraud.  I  charge  you  that  it  is  a  badge  of  fraud."  Exception 
was  taken  to  this  part  of  the  charge,  and  the  ground  on  which 
the  exception  was  put,  was,  not  that  the  proposition  of  the 
Court  was  not  true,  but  that  there  was  nothing  in  the  case 
to  authorize  the  Court  to  state  the  proposition  to  the  jury; 
that  there  was  not  in  the  case,  any  matter  out  of  which, 
could  be  made  a  question  of  defrauding  creditors  of  Mrs. 
Whitfield,  by  what  took  place  between  Geo.  B.  Whitfield  and 
Everett. 

But,  in  strictness,  this  ground  is  not  true.  It  was  in  proof, 
that  old  Mrs.  Whitfield's  estate  was  still  in  debt  a  small  sum, 
j!50,  to  one  Blalock,  who  had  been  her  overseer.  Geo.  B. 
Whitfield  was  her  only  heir,  and  it  was  a  possible  thing,  that 
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he,  by  the  arrangement  with  Everett,  intended  to  defeat  the 
collection  of  this  debt  If  he  did  so  intend,  that  of  itself 
made  the  arrangement  fraudulent  as  to  Blalock;  and  Bla- 
lock  had  the  right  to  insist  on  it,  as  a  ground  of  setting  aside 
the  arrangement.  True,  there  may  have  been  other  and  suf- 
ficient grounds  also  open  to  him  for  setting  aside  that  ar- 
rangement, bnta  man  has  the  right  to  rely  on  all  his  grounds 
of  attack  or  defence.  And  Henry  H.  Whitfield,  the  party 
suing,  was  the  administrator  of  Mrs.  Whitfield,  and  as  such, 
he  both  represented  Blalock,  her  creditor,  and  had  the  legal 
title  to  the  negroes.  Geo.  H.  Whitfield  not  having  been  able 
to  pass  more  than  the  equitable  title  to  them,  to  Everett. 
Therefore,  it  was  competent  for  Henry  H.  Whitfield,  to  as- 
sert this  ground  for  Blalock. 

So  much  for  the  question  on  the  charge  of  the  CJourt. 

The  motion  for  a  new  trial  repeated  the  exceptions  to 
the  charge,  and  added  to  them  some  others  all  of  which  lat-. 
ter,  may  be  reduced  to  this,  that  the  verdict  was  contrary  to 
the  evidence  in  two  particulars,  one,  that  the  evidence  showed 
the  action,  barred  by  lapse  of  time — the  other,  that  the  evi- 
dence showed  the  verdict,  much  too  large. 

As  to  the  first  of  these  two  particulars.  If  it  be  true,  that 
Everett  acquired  the  negroes  from  Whitfield,  under  an  ar- 
rangement by  which,  he  was  to  pay  off  the  Ji.  fas.  against 
Whitfield,  and  take  possession  of  the  negroes,  and  hold  them? 
as  security  for  his  reimbursement,  until  their  accumulated 
labor  or  hire,  should  be  equal  to  the  amount  advanced  by 
him,  then,  time,  whether  at  law,  or  in  equity,  did  not  begin 
to  run  against  Whitfield,  until  the  accumulated  hire  and  la- 
bor had  become  equal  to  the  amount  advanced  by  Everett, 
with  interest,  and,  perhaps,  not  then,  unless  Everett  then  no- 
tified Whitfield,  that  he  claimed  the  negroes  as  exclusively 
his  own.  When  this  time  would  come,  would  of  course  de- 
pend on  twothings,  the  amount  of  Everett's  advance,  and  the 
annual  amount  of  the  labor  or  hire  of  the  negroes.  The  ev- 
idence shows,  that  Everett's  advance  amounted  to,  at  least 
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jl6,791,  for  the  Sheriff's  return  says  so^  and  also  says,  that 
this  sum  was  applied,  (to  older ^.  fas.) 

The  advance  may  have  amounted  to  more — to  a  sufficient 
sum  to  pay  off  all  the  fi.  fas,  against  Whitfield;  and  it  must  . 
have  done  so,  if  the  arrangement  between  the  two  men  was 
the  one  above  supposed,  and  if  it  was  carried  out  faithfully, 
by  Everett  It  is  at  least  certain  from  the  evidence,  that  the 
sum  advanced  by  Everett,  was  a  large  sum.  We  may  as- 
sume, therefore,  I  think,  that  it  would  take  some  ten  or  twelve 
years,  for  the  annual  hire  of  the  negroes  to  pay  it  off  with 
the  interest  Then  we  may  say,  that  the  ad?ance  was  not 
paid  off  till  say,  1839,  or  1840.  The  suit  in  trover  was  com- 
menced on  the  30th  of  September,  1853 — that  is,  within  less 
than  twenty  years,  from  the  pr  jbable  time  at  which,  the  hire 
paid  off  the  advance,  and,  therefore,  within  twenty  years 
from  the  first  moment  at  which,  time  could  commence  run- 
ning against  Whitfield.  The  suit,  then,  was  not  barred  by 
time,  if  there  was  such  an  arrangement,  as  the  one  supposed, 
between  Everett  and  Whitfield.  And  we  think,  as  has  been 
already  disclosed,  that  there  was  considerable  evidence,  go- 
ing to  show,  that  such  an  arrangement  as  that  did  exist  be- 
tween them. 

Consequently,  we  cannot  say,  that  we  think  it  true,  that 
the  evidence  showed  the  verdict,  barred  by  lapse  of  time. 

Is  it  true,  that  the  evidence  showed  the  verdict,  much  too 
large? 

The  verdict  was  laige,  but,  on  a  careful  examination  of  the 
evidence,  we  think,  that  it  was  not  too  large.  If  we  take  the 
value  of  the  living  negroes  sued  for,  exclusive  of  the  value 
of  the  dead  ones,  Violet,  Rose,  Binah  and  Hannah,  and  add 
to  this  value  so  taken  the  hire  of  the  negroes,  inclusive  of 
the  hire  of  the  dead  ones  up  to  their  death,  and  from  the  sum 
deduct  the  expense  of  raising  the  young  negroes,  we  shall 
have  about  the  amount  of  the  verdict  And  ought  not  Eve- 
rett's executors  to  be  satisfied  with  this  way  of  coming  at 
what  should  be  the  amount  of  the  verdict  ?    We  think  they 
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ought ;  for  it  is  by  no  means  clear,  that  they  are  not  liable 
for  the  value  of  the  dead  negroes. 

It  is  true  that  in  this  mode  of  calculation,  they  get  no  cred- 
it for  the  amount  advanced  by  Everett,  for  Whitfield.  But 
then  on  the  other  hand,  the  suit  is  but  for  a  part,  and  much 
the  smaller  part,  of  the  negroes  received  by  Everett ;  and,  in 
the  absence  of  proof  from  his  side,  it  is  fair  to  presume,  that 
this  larger  part  of  the  negroes,  which  he  or  his  representa- 
tives still  retain,  is  sufficient  to  balance  that  amount. 

Upon  the  whole  then,  we  cannot  say,  that  any  of  the  ex- 
ceptions appear  to  us,  to  be  sufficient 

Judgment  affirmed. 


27  1«7 

lOi  418 

Z7  167 

109  045 


John  Hxnbbick,  plaintiff  in  error,  vs.  Richabd  Davis,  Sheriff, 
for  the  use,  &c.,  defendant  in  error. 

[1.]  That  part  of  the  statute  pointing  out  the  duty  ofthe  Sheriff,  in  making  sale 
of  property  executed  by  him,  and  declaring  that  he  shall  advertise  the  sale 
in  three  ofthe  most  public  places  ofthe  county,  is  directory  to  the  Sheriff 
only,  and  if  he  omit  to  do  it,  such  omission  does  not  vitiate  the  sale;  bat  any 
person  injured  by  this  neglect  of  duty,  has  a  remedy  against  him. 

[2,]  A  deed  exhibited  at  aSheriff^s  sale,  said  to  be  a  conveyance  ofthe  proper^ 
ty  sold,  but  which  was  not  read,  nor  examined  by  the  person  who  bid  off  the 
property,  is  no  evidence  for  him  in  an  action  for  refusmg  to  comply  with  the 
terms  of  the  sale. 

[3.]  If  the  error  assigned  be,  that  the  Court  refused  to  admit  in  evidence  repre- 
sentations and  statements  made  by  the  Sheriff,  at  his  sale  of  property,  the 
record  must  show  what  those  representations  and  statements  were,  or  thitf 
Court  cannot  pass  upon  them. 

[4.]  To  hold  a  person  who  refused  to  comply  with  the  terms  of  Sheriff's  sale, 
liable  for  the  difference  between  the  price  at  which  he  bid  off  the  property, 
and  the  price  at  which  it  was  subsequently  sold,  the  same  property  must 
have  been  resold,  and  resold  as  the  property  ofthe  identical  parties  as  wbose 
property  it  bad  been  bid  off  by  him. 
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Assumpsit,  from  Randolph  county.  Tried  before  Judge 
KiDDOo,  at  November  Term,  1858. 

This  was  an  action  by  Richard  Davis,  Sheriflf,  for  the  use 
of  Lodwick  Lard,  against  John  Hendrick,  to  recover  eight 
hundred  and  ten  dollars,  being  the  difference  between  a  first 
sale  of  Lard's  property  made  by  the  Sheriff,  and  bid  off  by 
Hendrick,  and  a  second  sale  thereof  Hendrick  failing  and 
refusing  to  comply  with  his  purchase,  and  said  property  re- 
sold at  his  risk. 

Under  a  Jl  fa.^  at  the  suit  of  E.  H.  Martin  vs.  Lodwick 
Lard  and  Masten  D.  Hendrick,  makers,  and  Thomas  L. 
Douglass  and  William  T.  Callier,  endorsers,  the  Sheriff  of 
Randolph  county  made  a  lery,  and  entered  the  same  on  the 
JLfa.j  in  the  following  words,  to-wit: 

"Georgia,  Randolph  County. 

Levied  this  Ji.  fa.  on  one-third  interest  of  steam  mills  and 
fixtures,  together  with  one-third  interest  of  eleven  hundred 
acres  of  land  immediately  attached,  being  the  interest  former- 
ly owned  by  Thomas  L.  Douglass ;  also  J  interest  of  J  lot  of 
land  No.  118,  and  ^  interest  of  lot  of  laud  lying  east  of  the 
mills'  lands,  cornering  on  the  Hugh  McKinnon  lot  of  land; 
also  J  saw  timber  on  147,  J  saw  timber  on  lot  No.  112,  J  saw 
timber  of  lot  of  land  79,  all  in  the  6th  district,  said  county; 
levied  on  as  the  property  of  defendants.  Pointed  out  by  M. 
D.  Hendrick  and  L.  E.  Lard.    Oct.  1st,  1856. 

(Signed)  E.  VARNER,  D.  Sh'ff:' 

The  Sheriff  advertised  his  levy  in  the  Columbus  Times, 
and  described  the  property  as  belonging  to  L.  E.  Lard  and 
Masten  T).  Hendrick. 

The  property  was  put  up  to  the  highest  bidder,  and  bid  off 
by  John  Hendrick,  at  the  price  of  g  1,8 10  Afterwards,  he 
was  tendered  a  deed  by  the  Sheriff,  in  which  the  land  was 
described  as  the  property  oi Lard  only;  the  purchaser  re- 
fused to  pay  his  bid,  or  to  accept  the  deed;  the  property  was 
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re-advertised  to  be  resold  at  the  purchaser's  risk,  and  was 
described  in  the  advertisement,  and  sold  as  the  property  of 
LiOdwick  E.  Lard.  At  the  second  sale,  John  McK.  Gunn 
became  the  purchaser  at  $1,000.  And  this  action  is  brought 
against  John  Hendrick,  to  recover  the  difference  between  the 
first  and  second  sale. 

Upon  the  testimony  and  charge  of  the  Court,  the  jury  found 
for  the  plaintiff  ^810  00,  and  the  defendant  tenders  his  bill 
of  exceptions,  assigning  the  following  errors: 

1st  In  the  refusal  by  the  Court  to  allow  defendant  to  ask 
the  Deputy  Sheriff,  if  the  sale  was  advertised  at  three  of  the 
most  public  places  in  the  county. 

2d.  In  refusing  to  allow  defendant  to  introduce  in  evidence 
the  deed  of  Thomas  L.  Douglass,  which  was  held  up  at  the 
time  of  the  sale  by  the  Sheriff,  and  which  was  announced  to 
be  a  deed  to  the  land  then  selling. 

3d.  In  refusing  to  allow  defendant  to  prove  the  represen- 
tations and  statements  made  by  the  Sheriff  about  the  proper- 
ty, and  what  he  was  selling. 

4th.  In  not  withdrawing,  on  motion  by  defendant's  coun- 
sel, from  the  jury,  the  levy  on  the  execution,  and  in  holding 
that  said  levy  authorized  the  Sheriff  to  advertise  and  sell  the 
one-third  interest  of  each  defendant  separately,  in  and  to  said 
property. 

5th.  In  not  allowing  defendant  to  prove  that  said  sale  had 
not  been  advertised  at  three  of  the  most  public  places  in  the 
county. 

Perxins;  R  H.  Beall,  for  plaintiff  in  error. 

Hood  &  Robinson,  contra. 

By  the  Court, — McDonald  J.  delivering  the  opinion. 

The  defendant  in  the  Court  below,  who  is  the  plaintiff  in 
error  here,  was  sued  by  the  Sheriff,  for  the  use  of  Lodwick 
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E.  Lard,  to  recover  the  difference  between  the  price  at  which 
the  defendant  had  bid  off  certain  property  at  Sheriff's  sale^ 
he  having  refused  to  comply  with  the  terms  of  sale  when  re- 
quired to  do  80^  and  the  price  at  which  the  property  was  af- 
terwards sold.  The  suit  was  brought  under  the  Act  of  1831. 
Cobb,  513. 

[1.]  On  the  trial,  the  plaintiff  in  the  Court  below  intro- 
duced the  Deputy  Sheriff  as  a  witness.  The  counsel  for  de- 
fendant proposed  to  ask  him  if  the  land  had  been  advertised 
in  three  of  the  most  public  places  in  the  county.  The  ques- 
tion  was  objected  to^  and  the  objection  sustained^  and  error  is 
assigned  on  that  decision.  It  is  made  the  duty  of  the  Sheriff 
to  advertise  the  sales  of  property  levied  on  by  him,  in  three  of 
the  most  public  places  in  the  county.  This  is  merely  direc- 
tory to  the  Sheriff,  and  his  failure  to  do  it  does  not  vitiate 
the  sale.  But  if  the  omission  of  this  duty  should  result  in 
injury  to  any  one,  the  injured  person  would  no  doubt  have 
an  action  against  him  to  recover  damages  commensurate 
with  the  injury  sustained. 

[2.]  We  do  not  see  the  relevancy  of  the  deed  of  Douglass, 
offered  in  evidence,  to  the  issue  between  the  parties.  A  deed 
wfts  exhibited  at  the  time  of  the  sale,  said  to  be  a  deed  to  the 
property  that  was  selling.  But  that  had  nothing  to  do 
with  the  matter  before  the  Court.  The  defendant  did  not 
examine  it,  and  he  cannot  claim  to  have  been  misled  or  pre- 
judiced in  any  way  by  its  exhibition.  He  was  content  to 
purchase  by  the  levy  and  advertisement  The  Court  very 
properly  rejected  the  deed. 

[3.]  In  regard  to  the  third  assignment  of  error,  I  will  re- 
mark that  it  no  where  appears  in  the  record,  what  had  been 
the  representations  and  statements  made  by  the  Sheriff  about 
the  property,  and  what  he  was  selling,  and  this  Court  has 
therefore  no  means  of  determining  whether  the  Court  erred 
in  ruling  them  out.    Error  is  not  to  be  presumed. 

The  defendant's  counsel  moved  to  withdraw  from  the  jury, 
the  levy  upon  the  Ji  fa.  in  favor  of  E.  H.  Martin  vs.  L.  E. 
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LAtd  and  M.  D.  Hendrick,  makers,  and  Thomas  Douglass 
and  William  T.  Callier,  endorsers,  deciding  that  said  levy  on 
said  JL  feu  authorized  the  Sheriff  to  make  sale  of  the  one- 
third  interest  of  either  of  the  said  defendants  separately,  in 
and  to  the  property  levied  on.  Error  is  assigned  on  this  de- 
cision. In  determining  this  assignment  of  error,  we  refer  to 
the  principles  upon  which  the  plaintiff's  suit  depends.  The 
plaintiff  in  error  had  purchased,  at  the  Sheriff^s  sale,  the  in- 
terest of  two  of  the  defendants  in  the  third  part  of  the  proper- 
ty sold.  He  bid  it  off  at  j[l,810.  He  refused  to  comply  with 
the  terma  The  property  was  advertised  subsequently,  and 
sold  for  i  1,000,  as  the  property  ofLodwick  E.  Lard  only. 
For  Hendrick  to  be  liable,  the  same  property  must  have  been 
resold,  and  resold  as  the  property  of  the  identical  defendants 
as  whose  property  it  had  been  bid  off  by  him.  If  it  had  been 
offi^ed  the  second  time  as  the  property  of  both  defendants, 
and  especially  if  each  owned  a  third,  who  can  say  that  the 
property  would  not  have  sold  for  the  amount  of  Hen- 
drick's  bid  ?  The  decision  of  the  Court  must  be  construed 
to  mean,  that  notwithstanding  the  Sheriff  offered  for  sale  the 
interest  of  two  defendants,  and  it  was  bid  off  by  Hendrick, 
be,  not  having  complied  with  the  terms  of  sale,  must  be  held 
liable  for  the  difference  between  his  bid  and  the  price  at 
which  it  was  sold  at  the  second  sale  as  the  property  of  one 
defendant  only,  inasmuch  as  the  Sheriff  was  authorized  by 
the  levy  ta  make  sale  of  the  one-third  interest  of  either  of  the 
delendants  separately,  in  the  property  levied  on.  The  question 
in  the  case  was  not  on  the  authority  of  the  Sheriff  to  sell,  but 
upon  the  liability  ol  the  defendant  below  to  respond  for  the 
difference  between  his  bid  and  the  price  of  the  second  sale, 
when  he  had  bid  off  the  interest  of  two  of  the  defendants, 
and  the  subsequent  sale  was  of  the  interest  of  one  only.  The 
decision  was  wrong  in  reference  to  the  facts  of  this  case,  and 
the  law  of  the  defendant's  liability. 

A  matter  appears  in  the  record,  but  on  which  no  point 
seems  to  have  been  made  in  the  Court  below,  and  there  has 
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been  no  allusion  to  it  here.  The  plaintiff  in  error,  as  repeated- 
ly already  remarked,  bid  off  the  interest  of  two  of  the  defend- 
ants in  the  property  offered  for  sale ;  when  the  Sheriff  demand- 
ed of  him  a  compliance  with  the  terms  of  sale,  he  tendered  a 
a  deed  conveying  the  interest  of  one  of  them  only. 

We  reverse  the  judgment  on  the  fourth  assignment  of  er- 
ror appearing  in  the  record,  for  the  reasons  stated. 

Judgment  reversed. 


William  R.  Hargrovi:,  plaintiff  in  error,  vs.  Webb  &  Allen, 
defendants  in  error. 

£1.]  A  dilatory  plea  must  be  filed  at  the  appearance  Term  of  the  cause. 
[2.]  The  guardian  of  a  free  person  of  color  may  ratify  his  contract,  and  a  suit 
upon  such  contract  by  the  guardian  is  sufficient  evidence  of  such  ratification. 

Complaint,  from  Miller  county.  Decision  by  Judge  Kid- 
poo,  at  October  Term,  1658. 

This  was  complaint  by  Webb  &  Allen,  on  an  account, 
against  William  E.  Hargrove. 

Upon  the  case  being  called  for  trial,  on  the  appeal,  defend- 
ant moved  an  amendment  to  his  plea,  to  the  effect  that  Allen 
G.  Webb,  one  of  the  plaintifls,  was  a  free  person  of  color,  and 
not  entitled  to  sue,  nor  to  make  contracts  without  the  written 
permission  of  a  guardian.  Plaintiffs^  counsel  objected  to  the 
amendment.  The  Court  sustained  the  objection,  and  refused 
to  allow  the  proposed  amendment,  and  defendant  excepted. 

The  case  was  submitted  to  the  jury,  under  the  evidence 
and  charge  of  the  Court,  who  found  for  plaintiffs  fifty-four 
dollars  and  fifty-six  cents. 
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Defendant  moved  for  a  new  trial  on  the  grounds: 

1st  Because  the  Court  erred  in  refusing  to  allow  the 
amendment  to  the  defendant's  plea. 

2d.  Because  the  verdict  was  contrary  to  law  and  evidence, 
and  the  charge  of  the  Court 

The  Court  refused  the  motion  for  new  trial,  and  defendant 
excepted. 

Law  &  Sims,  for  plaintiflf  in  error. 

S.  W.  Parker,  represented  by  Pou,  contra. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

The  defendant  appeared  and  pleaded  the  general  issue  at 
the  appearance  Term  of  the  cause.  On  the  appeal,  the  de- 
fendant proposed  to  amend  his  plea,  by  filing  a  dilatory  plea 
as  to  one  of  the  plaintiffs,  viz:  his  disability  to  sue;  and  to  amend 
it  further  by  pleading  to  the  contract,  that  it  was  void,  be- 
cause made  by  a  free  person  of  color,  having  one-eighth  of 
African  blood  in  his  veins,  who  had  not  the  written  permis- 
sion of  his  guardian  to  make  said  contract  The  Court  re- 
fused to  allow  the  amendment,  and  the  defendant  excepted. 

[1.]  A  dilatory  plea  must  be  filed  at  the  first  Term  of  the 
Court,  and  leave  to  file  it  on  the  appeal  ought  not  to  have 
been  allowed ;  and  if  the  party  had  filed  it  as  a  matter  of  right 
under  the  statute,  the  Court  ought  to  have  ordered  it  to  be 
stricken  out,  on  motion,  as  inadmissible.  We  pass  no  judg- 
ment on  the  question  whether  the  plea  could  have  been  sus- 
tained, if  it  had  been  filed  in  time. 

f2.]  In  support  of  the  second  plea,  that  the  contract  was 
void,  the  plaintifi*  relies  on  the  Act  of  1833,  which  declares 
that  it  shall  not  be  lawful  for  any  person  to  give  credit  to  any 
free  person  of  color,  but  on  a  written  order  of  a  guardian. 
Cobb,  1005.  This  Act  was  {or  the  protection  of  free  persons 
of  color  from  the  designs  of  men,  by  whose  arts  and  persua- 
sions, they  might  be  seduced  into  contracts  of  waste  and  ex- 
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travagance.  It  was  intended  to  throw  abont  them  and  their 
property,  the  guard  of  the  better  poised  judgment  of  a  discreet 
guardian.  A  free  person  of  color,  without  property,  would 
scarcely  obtain  credit  on  the  written  order  of  his  guardian. 

This  law,  intended  for  the  benefit  of  that  class  of  persons 
must  not  be  made  an  instrument  or  engine  of  mischief  to 
them.  It  cannot  be  construed  to  mean,  that,  if  they  extend 
to  white  persons  credit,  and  let  their  services  or  property  go 
in  that  way,  even  without  consultation  with  their  guardian, 
the  debts  thus  contracted  are  not  collectible.  The  guardian 
may  ratify  the  contract,  and  a  suit  upon  it  is  always  sufficient 
evidence  of  ratification.  There  is  no  principle  in  the  case 
oi  Bryan  vs.  Walton^  14M  Gcorg-fa,  196,  which  controverts 
what  we  now  rule. 

There  is  abundant  proof  to  sustain  the  verdict  of  the  jury, 
if  the  witness  is  to  be  credited,  which  we  presume  the  plain- 
tiff in  error  will  not  disputa 

Judgment  affirmed. 


John  T.  Howard,  plaintiff  in  error,  ra  Been  &  Foster,  de- 
fendants in  error. 

If  the  factor  pays  the  draft  of  the  planter,  upon  the  faith  of  produee  \7hich  he 
never  receives,  he  is  entitled  to  recover  the  amoant  in  an  action  forso  mach 
cash  paid  for  his  use ;  and  on  the  balance  due  on  the  account  between  the 
cash  received  and  the  cash  advanced  for  the  defendant,  the  plaintiff  is  enti- 
tled to  interest. 

Complaint,  from  Randolph  county.     Tried  before  Jadge 
EiDDOo,  at  November  Term,  1858. 
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This  was  an  action,  under  the  Jones  Forms,  by  Behn  & 
Foster  against  John  T.  Howard,  on  account. 

The  following  bill  of  particulars  was  filed  with  the  decla- 
ration, viz : 

MR.  JOHN  T.  HOWARD, 

IN  ACT.  WITH  BEHN  &  FOSTER. 
1854. 

A  bill  of  bagging,  rope,  twine,  set  out  by 

items,  amounting  to        ...        ^451  33 
1855.  Jan.  15.  Cash  paid  his  draft  to  our  own  or- 
order,  and  endorsed  by  McBain  & 
King,  ....  2,607  37 

Com's  on  advancing  $1,952  06  at  2|,      48  80 


3,107  55 
1854.  CREDIT. 

Dec.  23.  By  sales  rendered  40  B.Cotton,  1^1,090  49 

1855. 

Jan.  30.         ««  **  29        "  806  08—1,896  57 


1^1,210  93 
Plaintiff  amended  the  declaration  by  adding  the  following 
copy  draft  to  the  bill  of  particulars,  viz : 
"112,607  37-100.  AMEWcus,Ga.,  13  Nov.,  1854. 

Sixty  days  after  date  pay  to  the  order  of  myself,  at  the  Ma* 
rine  Bank  of  Ga.,  in  Savannah,  Twenty-Six  Hundred  and 
Seven  37-100  Dollars,  value  received,  and  charge  the  same 
to  account  of 

JOHN  T.  HOWARD. 
To  Messrs.  Bshv  &  Fosteb,  Savannah,  6a. 
Endorsed  **pay  6.  M.  Taylor  or  order. 

JOHN  T.  HOWARD. 
«  pay  W.  P.  Hunter,  Esq.,  Ass't  Cashier,  or  order. 

G.  M.  TAYLOR. 
And  written  across  the  face  "  McBain  &King,**  "Accepted^ 
Behn  &  Foster.*' 
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To  which  declaration  as  amended  defendant  demurred  on 
the  grounds: 

1st.  That  there  is  a  misjoinder  of  causes  of  action,  ac- 
count and  draft. 

2d.  That  account  is  not  the  proper  remedy  or  form  of 
action. 

3d.  That  the  amendment  was  improper  unless  accompa- 
nied by  an  allegation  that  the  acceptors  were  accommoda- 
tion acceptors. 

4th.  That  no  action  in  the  form  of  complaint,  under  the 
Act  of  1847,  can  be  sustained  by  the  acceptors  against  the 
drawers  of  a  bill,  and  especially  if  the  declaration  contained 
no  allegation  that  the  acceptance  was  for  accommodation,  or 
supra  protests 

The  Court  overruled  the  demurrer,  and  defendant  excepted. 
Plainjiff  then  submitted  his  proof.    Defendant  introduced 
no  testimony. 

1st  The  Court  charged  the  jury,  that  if  defendant  shipped 
his  cotton  to  plaintiffs  and  drew  on  them — the  proceeds  of 
the  cotton  to  go  to  the  payment  of  the  draft — then  the  plain- 
tiff, in  the  absence  of  instructions,  had  the  right  to  sell  the 
cotton  at  any  time,  provided  the  sale  was  bonafide^  and  the 
defendant  would  be  bound  by  the  sale. 

2d.  The  Court  further  charged,  that  the  usual  custom  of 
the  country  is  for  the  planter  to  ship  his  cotton  to  a  commis- 
sion merchant  and  draw  on  him;  and  in  such  cases  the  accept- 
ors are  mere  accommodation  acceptors,  and  if  the  jury  be- 
lieve such  to  be  the  fact  here,  then  the  plaintiffs  are  mere  ac- 
commodation acceptors,  and  as  such,  entitled  to  recover. 

3d.  The  Court  further  charged,  that  if  the  plaintiffs  are 
entitled  to  recover,  then  they  are  entitled  to  interest  from  the 
time  of  the  payment  of  the  draft 

To  which  charges  defendant  excepted. 
The  jury  found  for  the  plaintiffs  Jll,210  93,  with  interest 
from  the  15th  January,  1855. 
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Whereupon,  defendant  tenders  his  bill  of  exceptions,  and 
assigns  as  error: 

1st  The  decision  of  the  Court  overruling  the  demurrer. 

2d.  The  decisions  overruling  all  defendants' objections  to 
the  depositions  of  Janes,  Bemis,  Prescott,  Price,  Long  and 
Battersby. 

3d.  The  charge  above  given. 

Hood  &  Robinson,  for  plaintiff  in  error. 

Douglass  &  Douglass  ;  and  Perkins,  contra. 

By  the  Court — Lumpkin  J.  delivering  the  opinion. 

This  is  really  an  action  for  an  account,  in  which  is  an  item 
of  1^2,607  37,  paid  by  the  plaintiff  for  the  defendant,  on  a 
draft.  It  is  for  the  plaintiff  to  prove  that  he  paid  this  money 
for  the  defendant,  and  that  under  the  circumstances,  he  is 
entitled  to  recover  it  back.  The  amendment  was  unneces- 
sary. The  complaint  was  good  without  it.  The  amend- 
ment did  not  vitiate  it  The  complaint  is  not  on  the  draft  It 
could  not  be,  of  course,at  the  instance  of  the  acceptors  against 
the  drawers.    It  must  be  a  monied  action,  and  no  other  sort 

If,  then,  the  writ  was  good,  the  Court  was  right  for  admit- 
ting the  proof  under  it  The  objections  to  the  testimony 
were  founded  on  a  misconception  of  the  nature  of  the  suit. 
Nor  do  we  see  any  thing  wrong  as  to  the  proof  of  the  custom 
of  merchants,  in  relation  to  certain  matters. 

Interest  was  due  on  the  cash  balance,  overpaid  by  the 
plaintiffs.  The  account,  except  as  to  the  amount  paid  on 
the  draft,  was  not  disputed  by  the  defendant,  when  present- 
ed. Whatever  the  cotton  lacked  of  refunding  the  cash  paid 
on  the  draft,  should  bear  interest 

The  real  trouble  in  this  case  is,  the  bona  Jides  of  the  sale 
of  defendant's  cotton ;  and  that  the  Court  submitted  to  the 
jurj^ 

Judgment  affirmed. 

VOL.  xxvii — 12 
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Bowman,  ex^or,  vs.  Long,  guard^n. 


Robert  Bowman,  executor,  plaintiff  in  error,  vs.  Jesse  L. 
Long,  guardian,  defendant  in  error. 

[1.]  If  the  guardian  of  a  legatee,  whose  legacy  is  limited  over  in  remainder,  if 
he  should  die  before  he  attains  the  age  of  twenty-one  years,  sues  for  the  re- 
covery of  the  legacy,  the  defendant  may  amend  his  answer  before  the  hear- 
ing, and  allege  the  embarrassed  circumstances,  and  perhaps,  insolvency  of 
the  guardian,  and  ask  the  Court  that  he  may  be  required  to  enter  into  bond 
for  the  security  of  the  remaindermen. 

[2.]  If  a  cross  bill  should  be  necessary,  the  Court  of  the  county  in  which  the 
original  suit  is  pending,  has  jurisdiction  of  it. 

In  Equity,  from  Bibb  county.     Decision  by  JudgeLAMAR, 
at  December  Term,  1858. 

See  the  facts  of  this  case  reported  in  23d  vol,  Ga.  ff.p.  242. 

Upon  this  cause  again  coming  up  to  be  heard,  defendant's 
solicitors  asked  leave  to  amend  his  answer,  by  alleging  that 
complainant  was  embarrassed  in  his  circumstances,  if  not 
insolvent;  and  that  the  parties  entitled,  under  the  last  will 
and  testament  of  John  Bowman,  deceased,  as  contingent  re- 
maindermen to  the  property  bequeathed  to  William  Henry 
Long,  would  be  prejudiced,  and  their  interests  in  said  prop- 
erty seriously  jeoparded,  unless  the  said  Jesse  L.  Long,  the 
complainant,  be  required  to  give  good  and  sufficient  security 
for  tho  forthcoming  of  said  property,  in  the  event  of  said 
William  Henry  Long  dying  before  he  attained  the  age  of 
twenty-one  years  ;  and  praying  the  Court  to  decree  that,  up- 
on defendant's  turning  over  to  said  complainant  said  proper- 
ty, he  should  be  required  to  enter  into  bonds,  with  good  se- 
curity, in  such  sum  as  may  be  deemed  sufficient  by  the 
Court,  to  said  defendant,  as  the  executor  of  the  said  John 
Bowman,  deceased,  for  the  security,  forthcoming  and  deliv- 
ery of  said  property,  in  the  event  of  said  William  Henry 
Long  dying  before  he  attains  the  age  of  twenty-one  years  j 
which  request  to  amend  the  Court  refused,  and  defendant 
excepted. 
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Defendant's  solicitors  then  moved  for  a  continuance  of 
said  cause,  to  afford  them  time  and  opportunity  to  file  a  cross 
bill  against  complainant^  setting  out  therein  the  same  mat- 
ters, and  praying  the  same  relief  that  they  had  proposed  by 
way  of  amendment  to  the  answer.  Which  motion  the  Court 
refused,  on  the  ground  that  Jesse  L.  Long,  being  a  resident 
of  the  county  of  Troup,  the  Court  did  not  have  jurisdiction  ^ 
to  which  decision  counsel  for  defendant  excepted. 

PoE  &  Grier,  for  plaintiff  in  error. 

E.  A.  &  J.  A,  NisBET,  contra. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

The  ward  of  complainant  is  entitled  to  the  property,  &c., 
sued  for  in  this  bill,  subject  to  a  remainder  to  the  lawful 
heirs  of  the  testator,  under  whose  will,  and  the  codicil  there- 
to, he  claimed,  provided  he  should  die  before  he  arrives  at 
the  age  of  twenty-one  years.  The  amendment  proposed  to 
be  made  to  the  answer  of  the  defendant  in  the  Court  below, 
was  intended  to  protect  the  interest  of  those  contingently  en- 
titled in  remainder. 

[1.]  The  complainant  in  the  Court  below  is,  no  doubt,  un- 
der bond  with  good  security  to  take  care  of  the  interest  of  his 
ward,  but  that  bond  affords  no  protection  to  the  contingent 
remaindermen.  The  case  being  before  a  Court  of  Equity,  it 
is  suggested  to  the  Court,  that  the  guardian  who  is  seeking 
to  recover  the  property,  &c.,  as  the  absolute  property  of  his 
ward,  is  in  embarrassed  circumstances,  if  not  insolvent,  and 
that  the  interests  of  the  contingent  remaindermen  will  be  ex- 
posed to  injury  and  seriously  jeoparded,  unless  the  said  com- 
plainant be  required  to  give  good  and  sufficient  security  for 
the  forthcoming  of  the  property,  provided  the  contingency 
should  happen,  on  the  happening  of  which  said  interest  was 
to  accrue.  No  decree  had  been  made  when  the  defendant 
below  moved  to  amend.    We  think  that  the  Court  ought  to 
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have  allowed  the  amendment;  and  I  am  disposed  to  think 
that  a  proceeding  for  the  same  object,  in  the  same  Court, 
would  be  in  time,  as  long  as  the  fund  or  property  was  under 
the  control  of  the  Court  There  can  be  no  question  of  the 
right  of  a  party  to  move  in  such  a  case.  It  was  the  old 
practice  to  require  security,  in  all  such  cases,  for  the  protec- 
tion of  the  interest  of  the  remaindermen;  but  more  recently, 
the  tenant  for  life  is  disembarrassed  of  this  burden,  except 
in  cases  of  danger  to  the  interest  in  remainder.  The  Court 
will  require  security  in  all  cases  of  questionable  safety  to  the 
properly  or  fund,  for  the  remaindermen,  in  the  hands  to  which 
it  is  about  to  be  committed.  Foley  vs.  Barrell^  1st  Bro.  C. 
R.274;  1  Sio.  Eg.  sec.  604.  This  matter  can  be  brought 
before  the  Court  as  well  by  the  answer  as  by  a  cross  bill. 
By  the  Act  of  1857,  (Pamp.  156,)  any  matter  of  defence 
which  could  have  been  theretofore  available  by  a  cross  bill 
only,  may  now  be  brought  to  the  consideration  of  the  Court, 
and  used  as  a  defence,  by  way  of  answer.  If  a  defendant 
may,  by  answer,  go  into  such  a  defence,  it  is  not  too  liberal 
a  construction  of  the  Act  to  hold,  that  he  may,  by  answer, 
suggest  a  matter  which  cannot  affect  the  complainant's  title 
to  what  he  seeks,  but  which  puts  a  condition  on  his  posses- 
sion of  it,  which  would  be  imposed  by  a  more  tedious  pro- 
ceeding. 

[2.]  If  it  had  been  necessary  to  file  a  cross  bill  in  this  case, 
we  cannot  see  that  there  was  any  want  of  jurisdiction  of  the 
matter  in  the  Superior  Court  of  Bibb  county.  The  sole  ob- 
ject was  to  bring  before  the  Court,  in  which  a  cause  was 
pending  for  the  recovery  of  a  legacy,  by  the  guardian  of  a 
tenant  for  life,  which  legacy  was  limited  over  on  a  contin- 
gency, the  embarrassed  circumstances  or  probable  insolvency 
of  the  said  guardian,  that  the  Court  might  require  him,  be- 
fore he  took  possession  of  the  legacy,  to  enter  into  bond  with 
security,  to  take  care  of  the  property  for  those  having  a  con- 
tingent  interest  in  remainder.  If  the  original  answer  had 
disclosed  the  facts,  there  could  be  no  question  as  to  the  juris  - 
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diction,  because  it  is  the  law  of  his  own  case,  that  if  he  be 
insolventy  he  shall  not  receive  the  legacy  until  he  shall  find 
sureties  that  it  shall  be  forthcoming,  to  answer  the  claim  of 
the  remaindermen,  on  the  happening  of  the  event  on  which 
they  would  be  entitled. 


Judgment  reversed. 


Felix  McNair,  plaintiff  in  error,  vs.  Bateman  &  Talton, 
defendants  in  error, 

An  execotion  issued  from  the  Circuit  Court  of  the  United  States  for  the  District!* 
of  Georgia,  the  lien  of  which  is  not  extinguished,  can  claim  money  in  the 
State  Courts. 

• 

Certiorari,  in  Houston  Superior  Court.  Decision  by 
Judge  Lamab,  at  chambers,  July,  1858. 

The  Sheriff  of  Houston  county,  under  two  mortgage ^./ay. 
issued  at  the  suit  of  Felix  McNair,  against  Alexander  Lee, 
levied  on  and  sold  a  negro  man  named  George,  mentioned 
and  contained  in  the  mortgages.  He  refused  to  pay  over  the 
proceeds  of  sale  to  the^laintiff  in  the  mortgage 7?. /a^.,  urfder 
a  notice  from  Mr.  Pringle,  that  the  proceeds  were  claimed 
by  Bateman  &  Talton,  assignees  of  an  older  execution  issu- 
ed from  the  Circuit  Court  of  the  United  States,  for  the  South- 
ern district  of  Georgia. 

The  case  was  heard  upon  a  rule  against  the  Sheriff  at  the 
instance  of  McNair,  the  plaintiff  in  the  mortgagf*^./a*. 

The  execution  upon  which  Bateman  &  Taliori  relied  was 
an  alias,  issued  from  the  Circuit  Court  of  the  United  States, 
dated  14th  November,  1857.     The   original  or  first  Ji.fa. 
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which  had  been  lost,  was  dated  13th  April,  1853,  in  favor  of 
one  David  McDaniol,  against  Alexander  Lee,  and  Henry 
Barton  security,  assigned  to  Bateman  &  Tahon,  17.th  May, 
1853. 

The  mortgages  under  which  the ^./<:^^.  issued  were  execu- 
ted by  Lee  to  McNair,  one  dated  14th  Jnly,  1854,  and  Ji./a. 
dated  13th  June,  1856.  The  other  dated  22d  July,  1857,  and 
thej5.  fa,  thereon  dated  same  day.  Both  mortgages  con- 
tained the  negro  George,  who  was  levied  upon  by  the  Sher- 
iff under  the  mortgage  Ji. /as.,  and  sold  for  |8l,500. 

The  Inferior  Court  held  that  the  plaintiff  in  the  mortgage 
Ji.  fas.  was  entitled  to  the  proceeds  of  the  sale  of  the  negro, 
and  ordered  the  rule  to  be  made  absolute  against  the  Sheriff 

To  this  ruling,  counsel  for  Bateman  &  Talton  excepted, 
and  sued  out  a  certiorari  to  the  Superior  Court. 

The  presiding  Judge  of  the  Superior  Court,  after  argu- 
ment, decided  that  the  assignees  of  the  execution  issued  from 
the  Circuit  Court  of  the  United  States,  were  entitled  to  the 
money,  and  reversed  the  judgment  of  the  Inferior  Court 

Whereupon  counsel  for  plaintiff  in  the  mortgage ^.yir^.  ex- 
cepted. 

KiLLEN ;  and  Giles,  for  plaintiff  in  error, 
Pringle,  contra. 

0 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

It  is  insisted,  that,  because  the  property  was  first  levied  on 
under  the  execution  issued  on  the  foreclosure  of  the  mort- 
gage, by  the  Sheriff  or  Coroner,  it  was  not  subject  to  levy 
under  the  execution  issued  from  the  Circuit  Court  of  the 
United  States.  That  is  conceded,  but  it  does  not  follow,  that 
under  our  State  law,  that  execution  loses  its  priority.  The 
priority  of  these  judgments  must  depend  on  our  State  law 
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and  the  construction  given  to  it.     By  our  law  the  priority  of 
judgments  must  be  determined  by  their  dates.     If  they  are 
of  the  same  date,  they  are  co-ordinate  liens;  if  of  different 
dates,  they  differ  in  degree  and  are  not  co-ordinate.     In  States 
where  the  lien  of  a  judgment  or  execution,  without  reference 
to  date,  commences  from  the  delivery  of  the  writ  of  execu- 
tion to  the  Sheriff,  judgments  and  executions  are  co-ordinate 
liens,  if  you  can  call  them  liens,  and  it  is  at  the  option  of 
the  party  to  give  them  effect  or  not  as  a  lien.     If  the  lien  of 
a  judgment,  whether  it  be  the  judgment  of  a  State  or  Federal 
Court,  depends  on  the  State  laws,  then  all  judgments,  State 
or  Federal,  obtained  in  this  State,  bind  the  property  of  the 
defendant  from  their  dates  respectively.     It  is  said  that  the 
judgment  of  a  Federal  Court  loses  its  lien,  if  an  execution 
be  not  issued  and  returned  within  a  year,  and  that  in  this 
case,  the  execution  was  not  returned  within  the  year.     The 
judgment,  it  is  insisted,  must  be  revived  before  it,  or  the  exe- 
cution issued  thereon,  can  have  any  effect.     Such  would  have 
been  the  case,  if  no  execution  had  been  issued  until  after  the 
year  and  the  day.     But  that  is  not  the  case.     The  fieri  facias 
was  issued  in  time,  but  it  was  not  executed.     In  such  case, 
the  judgment  is  not  at  all  affected.     It  stands,  and  the  plain- 
tiff may  have  another  execution,  on  returning  and  filing  the 
&Tsi  fieri  facias,  without  notice  by  scire  facias  or  otherwise  to 
defendant.    The  lien  of  the   Circuit  Court,  judgment  and 
execution,  was  good  and  subsisting,  whether  tested  by  the 
common  law  rule  or  our  State  law.     Shall  this  Court  regard 
that  judgment,  if  of  older  date  than  the  State  judgments  and 
mortgages,  as  entitled  to  the  money,  or  shall  it  exclude  it,  on. 
the  ground,   that  it  is   the  judgment  of  a  Court  of  Federal 
jurisdiction,  and  cannot  be  recognized  in  the  State  Court 
It  is  a  lien,  and  being  the  oldest  judgment,  it  is  the  oldest 
lien  on  the  property  of  the  defendant.     If  the  decision  of  the 
Supreme  Court  of  the  United  States  be  correct,  (unless  there 
be  something  in  the  legislation  of  Congress  or  the  State,  or 
both,  to  prevent  it,)  it  being  a  prior  lien,  it  "gives   a  prior 
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claim,  which  is  entitled  to  prior  satisfaction  out  of  the  sub- 
ject it  binds,  unless  the  lien  be  intrinsically  defective,  or  be 
displaced  by  some  act  of  the  party  holding  it,  which  shall 
postpone  him  in  a  Court  of  law  or  equity  to  a  subsequent 
claimant  The  single  circumstance  of  not  proceeding  on  it, 
until  a  subsequent  lien  has  been  attained  and  carried  into 
execution,  has  never  been  considered  such  an  act/^  Ran- 
kin vs,  Scotty  12  Wheat,  179.  If  the  principle  of  this  decis- 
ion be  not  controlled  by  subsequent  legislation,  and  the  pro- 
ceeds of  the  sale  of  the  property  be  not  applied  to  it,  the 
lien  remains, and  the  property  maybe  seized  and  sold  under 
a  subsequent  lien.  Purchasers  at  legal  or  judicial  sales  are 
exposed  to  unjustifiable  losses  by  the  enforcement  of  secret 
liens.  To  prevent  this  evil,  the  Act  of  1810  was  passed. 
Co66  496.  By  that  Act,  judgments  obtained  in  any  of  the 
Courts  in  this  State,  are  entitled  to  claim  money  raised  on  the 
sale  of  the  defendant's  property  under  judgments  of  younger 
date,  provided  the  claim  is  made  before  the  money  is  paid 
over  to  the  plaintiff  in  the  execution  which  raised  it.  This  Act 
has  been  construed  as  imperatively  requiring  parties  holding 
older  judgments  to  interpose  them  to  claim  the  proceeds  of 
the  sale  of  property,  when  sold  under  a  junior  judgment 
It  has  always  been  held  since  that  Act,  in  consequence  of 
the  right  of  older  judgments  to  claim  the  proceeds  of  sale, 
that  the  purchaser  takes  a  title  to  the  property  sold  di- 
vested of  the  older  judgment  liens.  But  it  must  not  be 
held  that  if  an  older  judgment  cannot  or  shall  not  be  inter- 
posed to  claim  the  money,  it  shall  lose  the  lien.  If  a  judg- 
ment of  the  Circuit  Court  cannot  be  allowed  to  claim  mo- 
ney in  a  State  Court  under  the  Act,  shall  it  lose  its  lien  on 
the  property,  when  it  is  only  on  the  ground  of  the  right  to 
claim,  that  the  lien  of  the  judgment  of  a  Slate  Court  is  lost  ? 
We  think  that  we  are  but  adhering  to  the  proper  construc- 
tion of  the  Act  of  the  Legislature,  and  of  its  true  policy,  when 
we  affirm  the  judgment  of  the  Court  below.  The  purchaser 
will  get  a  title  not  subject  to  disturbance,  and  judgment  credi- 
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tors.  State  and  Federal,  will  be  placed  on  an  equal  footing 
in  regard  to  their  liens. 

Judgment  affirmed. 


James  G.  Brett,  plaintiff  in   error,  vs.  John   W.  Sellers 
and  Luke  M.  Sapp,  defendants  in  error. 

Where  the  equity  of  a  bill  is  fully  met  and  distinctly  denied,  proceedirgs  at 
law  will  not  be  restrained,  unless  under  special  circumstances. 

In  Equity,  from  Calhoun  county.  Decision  by  Judge 
Allen,  at  May  Term,  1858. 

This  was  a  bill  by  James  G.  Brett,  agaimt  John  W.  Sellers 
and  Luke  M.  Sapp,  seeking  to  enjoin  the  collection  of  two 
promissory  notes  made  by  Brett  and  James  Phillips,  payable 
to  said  Sellers  or  bearer,  and  by  sellers  transferred  to  Sapp. 

The  bill  states  that  complainant  Brett,  and  the  said  Phil- 
lips, purchased  from  Sellers,  lot  of  land  No.  158,  in  the  third! 
district  of  Calhoun  county,  and  gave  therefor  their  two  pro^ 
missory  notes.  One  for  one  hundred  dollars,  dated  26lh 
September,  1854,  and  due  1st  January,  1855;  the  other  for 
four  hundred  dollars,  of  same  date,  and  due  1st  January, 
1856,  both  payable  to  Sellers  or  bearer,  and  that  they  received 
from  him  a  deed  for  said  land  with  the  usual  covenants  of 
warranty.  That  ejectment,  to  recover  saic  land  from  the 
assignees  of  complainant  and  Phillips,  was  instituted  and 
resulted  in  a  verdfct  and  judgment  in  favor  of  the  plaintiffs 
in  said  action.  The  deed  from  the  grantee  to  said  Sellers, 
turned  out  on  said  trial  to  be  a  forgery.  That  Sellers  has 
removed  beyond  the  limits  of  the  State,  and  is  insolvent. 
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That  said  notes  have  come  into  the  possession  of  Sapp,  who 
has  put  the  same  in  suit,  and  obtained  judgment  on  one,  and 
is  pressing  the  other  to  trial ;  both  against  complainant  alone. 
Phillips  having  removed  from  the  State;  and  that  Sapp  is 
acting  either  as  the  agent  of  Sellers  in  the  prosecution  of 
the  suits  on  said  notes,  or  obtained  the  same  from  him,  with 
a  full  knowledge  of  the  fraud  and  forgery  by  which  they  had 
been  obtained  from  complainant  and  said  Phillips.  The 
prayer  of  the  bill  is  for  an  injunction  to  restrain  the  collec- 
tion of  said  notes,  and  to  enjoin  all  further  proceedings  upon 
the  judgment  obtained  on  the  one  note,  and  the  suit  pend- 
ing on  the  other. 

An  injunction  issued  as  prayed,  and  upon  the  coming  in 
of  the  answer  of  the  defendant  Sapp,  denying  all  the  mate- 
rial charges  arid  allegations  of  the  bill,  the  Chancellor  dis- 
solved the  injunction  as  to  him,  and  complainant  excepted. 

After  the  filing  of  the  answers,  complainant  amended  his 
bill  alleging  that  Sapp  too  was  insolvent,  and  complainant 
objected  to  the  motion  to  dissolve  the  injunction  until  said 
amendment  was  answered,  which  objection  the  Couri  over- 
ruled, and  complainant  excepted. 

R.  H.  Clarke;  and  R.  F.  Jones,  for  plaintiff  in  error. 

I.  E.  Bower,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

Was  the  Court  right  in  dissolving  the  injunction  ? 

We  do  not  see  that  it  could  have  done  otherwise.  Seller's 
answer,  if  procured,  could  not  prejudice  Sapp,  and  Sapp 
swears  that  he  is  the  bonajide  holder  and  owner  of  the  note. 

Judgment  affirmed. 

Judge  McDonald,  on  account  of  illness,  did  not  preside  in  this  enae. 
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27    IW 

John  Doe,   ex  dem.,  Henry    Williams,  and  others,  plain- -■*  ^"^ 
tiffs  ill  error,  vs.  Richard  Roe,  cas.  ejector,  and  James  H. 
Cowart,  tenant  in  possession,  defendant  in  error. 

{!.]  li  iHe  !»ub?cril)ing  witnesses  of  a  lost  deed  be  dead,  and  the  original  be  not 
subscribed  by  a  Justice  of  the  Peace  or  other  oflicer  whose  attestation  is  suf- 
ficient tq  admit  it  to  record,  nor  affidavit  be  made  of  its  execution,  inferior 
evidence  of  its  contents  and  execution  may  be  adduced,  and  if  a  copy  be  es- 
tablished by  the  judgment  of  Court,  evidence  of  that  being  made,  the  estab- 
lished copy  ought  to  be  admitted. 

[2.]  Title  to  land  cannot  be  passed  but  by  writing. 

Ejectment,  from  Twiggs  county. 

This  was  an  action  of  ejectment  by  Doe,  upon  the  several 
demises  of  Drury  Williams  and  Henry  Williams,  against 
Roe,  casual  ejector,  and  James  H.  Cowart,  tenant  in  posses- 
session,  for  the  recovery  of  a  fractional  lot  of  land  lying  on 
the  Ocmulgee  River,  in  the  county  of  Twiggs,  No.  194,  con- 
taining one  hundred  and  ninety-six  acres,  known  as  the 
"Dawson"  or  ** Lewis"  fraction. 

The  case  came  on  to  be  tried  upon  the  appeal,  when  plain- 
tiff offered  in  evidence  a  copy  deed  of  gift  for  the  land  in 
dispute  from  Drury  Williams  to  Henry  Williams  the  lessor, 
Drury  being  his  father.  Said  copy  had  been  established  by 
order  of  Court,  in  lieu  of  the  lost  original. 

The  Court  rejected  the  deeds  thus  offered,  on  the  ground, 
that  neither  of  the  subscribing  witnesses  to  said  deed  was  a 
Justice  of  the  Peace,  or  other  officer  authorized  to  attest 
deeds.  Nor  was  there  an  affidavit  by  either  of  the  subscri- 
bing witnesses,  as  to  the  execution  of  said  deed.  To  which 
ruling  plaintiff  excepted. 

Plaintiff  then  offered  and  read  in  evidence  a  deed  for  this, 
among  other  lands,  from  John  Chapman,  Calvin  Rutland, 
Mary  Howell,  Reddin  Rutland  and  John  D.  Rutland,  to  de- 
fendant, dated  30ih  July,  1854. 
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Plaintiff  then  read  in  evidence  the  answers  of  Samuel 
Howell  and  Mary  Howell,  to  interrogatories. 

Samuel  Howell,  answers:  That  he  knows  nothing  of  his 
own  knowledge  about  the  sale  of  fractional  lots  of  land, 
Nos.  215  and  216,lying  in  Twiggs  county,  on  the  Ocmulgee 
river,  but  has  heard  the  Ruttands  conversing  on  the  subject- 
and  heard  them  say,  that  they  had  sold  said  lots,  and  has 
also  heard  defendant  say  that  he  purchased  said  lots  of  the 
Rutlands,  and  the  wife  of  witness,  to  wit;  Mary  Howell. 

Cross-Examined — Answers:  That  he  don't  know  that  the 
land  ever  belonged  to  him,  witness,  or  his  children.  Don't 
know  that  Drury  Williams  gave  the  land  to  him  and  his 
children,  but  there  was  a  clause  in  said  Drury's  will,  giving 
all  the  land  he  owned  in  Georgia,  to  the  children  of  Redding 
Rutland  and  his  daughter  Polly  Rutland,  that  he  has  receiv- 
ed notice  of  the  pendency  of  this  suit,  and  has  also  been  no- 
tified that  Henry  Williams  was  claiming  the  land. 

Nancy  Howell,  answers:  That  she  knows  that  her  chil- 
dren and  son-in-law,  John  T.  Chapman,  sold  a  piece  of  land 
lying  on  the  Ocmulgee  river  in  Twiggs  county,  to  James 
H.  Cowart,  but  don't  know  the  numbers  of  said  land — knows 
that  the  land  was  her  father's,  Drury  Williams,  and  was 
known  as  the  Williams  land — knows  that  it  was  her  father's, 
because  he  always  claimed  it  in  his  lifetime,  and  never  knew 
his  right  to  it  questioned. 

Cross  Int,—S\\Q  always  thought  the  land  belonged  to  her 
and  her  children,  under  Drury  Williams'  will — she  has  been 
notified  of  the  pendency  of  this  suit,  and  that  Henry  Wil- 
liams was  claiming  and  suing  for  the  land. 

Plaintiff  then  read  in  evidence,  the  answers  of  William 
Williams,  who  testified,  that  Drury  Williams  in  1827,  made 
a  division  of  his  property  among  his  children,  in  which  di- 
vision he  gave  to  ray  brother,  IJenry  Williams,  plaintiff,  in 
addition  to  certain  negroes,  two  IcJts  of  land  ;  one  known  as 
the  "  Rutland  land,^  and  the  other  as  the  **  Lewis  and  Daw- 
son fraction  ;"  was  not  present  at  the  division,  neither  did  I 
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see  any  title  pass  between  them,  but  father  informed  me  that 
he  gave  Henry  Williams  the  land  above  named.  Henry* 
with  the  knowledge  of  our  father  and  of  my  own  knowledge, 
went  into  possession  and  cultivated  the  land  in  1828 ;  in 
182.9,  witness  rented  the  lands  to  Reason  D.  Beale  of  Macon, 
as  the  property  of  Henry  Williams,  and  this  too,  came  with- 
in the  knowledge  of  our  father,  he  making  no  claim  to  the 
rent,  or  pretending  to  exercise  any  ownership  over  the  pre- 
mises ;  these  lands  are  in  Twiggs  county,  numbers  not  known, 
but  they  are  known  as  the  lands  formerly  belonging  to  our 
father,  Drury  Williams.  The  Rutland  lot  is  an  upland  lot, 
and  takes  its  name  from  the  fact  of  Rutland  having  lived 
on  it.'^     [Here  he  gives  the  boundary  of  the  lot) 

"  The  other  lot  is  a  fraction  on  the  Ocmulgee,"  {giving  the 
boundary.)  "This  lot  formerly  belonged  to  Daniel  Davis, 
who  sold  it  to  Dawson,  and  as  well  as  remembered,  sold  at 
Sheriff  sale  as  the  property  of  Dawson,  and  purchased  by 
our  father,  Drury  Williams.  Knows  that  his  brother  Henry 
was  in  possession  of  these  lands  in  1828,  and  heard  his  fa- 
ther say  he  had  given  them  to  him.'' 

Plaintiff  then  read  in  evidence  the  answers  of  Washing- 
ton  Durden,  taken  by  commission,  who  testified :  That  he 
"  knows  a  fractional  lot  of  land  in  Twiggs  county,  lying  in 
the  river  swamp,  on  the  Ocmulgee  river,  formerly  belonging 
to  Drury  Williams,  who  told  witness  that  if  he  wanted  to 
buy  said  lot  of  land,  he  must  go  to  his  son  Henry  Williams, 
that  he  had  given  said  lot  to  him;  knew  it  as  the  Williams 
fraction,  but  don't  recollect  the  number  or  district.  Has 
heard  James  H.  Cowart  say,  that  he  was  in  possession  of 
said  fraction  ;  don't  know  how  long  Cowart  has  been  in  pos* 
session,  but  thinks  about  three  years.  Proposed  to  buy  the 
lower  lot  or  fraction  from  Drury  Williams,  who  told  witness 
that  he  had  given  the  two  fractions  to  his  son,  Henry  Wil- 
liams. Cowart  told  witness  that  he  bought  said  land  from 
Rutland's  heirs,  and  that  it  was  willed  to  them  by  Drury 
Wi.liams.     Cowart   acknowledged  that  the  land  he  was  in 
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possession  of  was  the  land  Henry  Williams  claimed."     Here 
plaintiff  closed.     Defendant  introduced  no  testimony. 

PlaintifPs  counsel  requested  the  Court  to  charge  the  jury, 
that  if  they  believed  from  the  evidence,  that  plaintiff"  and 
defendant  l)oth  claimed  title  from  Drury  Williams,  then  the 
admissions  of  Drury  Williams  that  he  had  made  a  deed  of 
gift,  or  had  given  the  land  in  dispute  to  Henry  Williams, 
and  that  he  had  gone  into  possession  under  said  gift,  then 
under  the  circumstances  of  this  case,  the  defendant  was 
bound  by  said  admissions,  which  charge  the  Court  refused 
to  give,  and  plaintiff  excepted. 

The  Court  directed  the  jury,  that  defendant  was  entitled 
to  a  verdict,  who  found  accordingly,  and  plaintiff  excepted. 
And  therefore  plaintiff  tenders  his  bill  of  exceptions,  assign- 
ing as  error  the  foregoing  decisions  and  rulings, 

PoE  &.  Grier,  for  plaintiff  in  error. 

Stubbs  &  Hill,  contra. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

The  record  in  this  case  contains  two  assignments  of  error, 
one  is  on  the  judgment  of  the  Court  sustaining  a  demurrer 
to  evidence,  and  the  other  on  the  refusal  of  the  Court  to  give 
in  charge  to  the  jury  a  request  submitted  in  writing  by  the 
counsel  for  plaintiff  The  plaintiff  offered  in  evidence  pro- 
ceedings had  many  years  ago  in  Twiggs  Superior  Court,  for 
the  establishment  of  the  copy  of  a  lost  deed  to  the  premises 
in  dispute,  including  the  rule  absolute  or  judgment  of  the 
Court  establishing  the  copy,  and  also  the  copy  deed  as  es- 
tablished. This  evidence  was  demurred  to,  and  the  Court 
overruled  the  demurrer  as  to  the  proceedings  in  the  Superior 
Court  and  judgment,  but  sustained  it  as  to  the  copy  deed,  be- 
cause of  the  deficiency  of  proof  of  its  execution,  neither  of 
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the  attesting  witnesses  being  a  Justice  of  the  Peac(»  or  other 
officer  authorized  to  attest  deeds,  and  there  being  no  affida- 
vit of  either  of  the  subscribing  witnesses  proving  its  exem- 
tion. 

[1.]  In  this  Court  other  grounds  of  objection  are  urged 
against  the  admissibility,  in  evidence,  of  the  copy  deed,  than 
were  presented  in  the  Circuit  Court.  It  is  here  insisted,  first,. 
that  the  proceedings  for  establishing  the  copy  deed  in  Twiggs 
Superior  Court,  are  void,  there  being  no  persons  named  in 
said  proceedings  as  defendants,  and  that  it  does  not  appear 
that  any  person  was  served, or  that  any  of  the  defendants  re- 
sided in  the  county  of  Twiggs  at  the  time.  It  appears  that 
the  lieirs  at  law  of  Drury  Wilhams  were  parties  defendant^ 
and  that  they  were  required  by  the  Court  to  be  served  per- 
sonally with  the  rule  7iisi,  to  establish  said  copy,  and  that 
thev  were  served  agreeably  to  said  requirement.  We  think^ 
therefore,  that  there  were  defendants  to  said  proceeding,  and 
that  they  were  served.  It  does  not  appear  that  the  Superior 
Court  of  Twiggs  county  /lad  not  jurisdiction  of  the  case. 
The  Superior  Courts  are  Courts  of  general  jurisdiction,  and 
at  the  time  of  said  proceedings,  they  were  Courts  of  final  re- 
sort, and  the  highest  judicial  tribunals  known  to  the  Consti- 
tution and  laws;  The  Superior  Court  of  Twiggs  county 
gave  this  judgment.  It  stands  there  unreversed;  and  stands 
there  as  the  judgment  of  a  Court  of  competent  jurisdiction. 
It,  like  all  other  judgments,  may  be  impeached  for  fraud, 
and  such  irregularity  as  would  avoid  a  judgment,  but  none 
such  appears  in  the  record  before  us.  It  is  objected  further, 
that  Drury  Williams,  the  feoffor,  of  Henry  Williams,  one  of 
the  lessors  of  the  plaintiff,  left  a  will  and  devised  the  land, 
and  that  the  devisees  of  the  land,  and  not  the  heirs  at  law 
of  the  said  Drury  Williams,  should  have  been  made  parties 
defendant.  This  objection  is  founded  on  the  assumption, that 
the  judgment  of  the  Court  establishing  the  copy  deed  is  res 
inter  alias  actUy  and  cannot  be  admitted  in  evidence  against 
the  devisees  or  those  claiming  under  them.     It  appears  in 
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this  record,  that  one  of  the  heirs  at  law  is  also  a  devisee, 
and  upon  the  assumed  ground  of  objection,  the  judgment  is 
good  against  that  devisee.     But  under  the  term  "  parties/' 
the  law  includes  all  who  are  directly  interested  in  the  subject 
matter,  and   had  a  right  to   make  defence,  or  to  control  the 
proceedings  and  to  appeal  from  the  judgment.     1  Greenleqfj 
Sec.  523.     A  devisee  of  lands  is  an  hxresfactus^  and  so  made 
by  the  will  of  the  testator.     Bac,  Ah,  Heir  and  Ancestor y  B. 
If  there  had  been   no  actual  or  valid  grant  or  donation  of 
the  land  by  the  testator  in  his  life  time,  the  devisees  were 
intersted  in   the  subject  matter,  and  on  that  ground  might 
have  defended  the  application  to  establish  the  deed — and 
might  have  appealed  from  a  verdict  adverse  to  their  interest. 
The  record  and  deed  was  therefore  admissible  against  them. 
It  is  again  objected,  that  as  the  original  deed  could  not  be 
admitted  as  evidence,  without  proof  of  execution,  the  copy 
deed  must  also  be  proven  to  be  the  copy  of  a  genuine  origi- 
nal.    We  think,  that  the  judgment  of  the  Court  established 
the  copy  offered  in  evidence  as  the  copy  of  a  genuine  orig- 
inal conveyance.     The  case  of  Beverly  vs.  Burke  in  9th  Ga, 
is  referred  to  as  an  authority  to  sustain  this  objection.     It 
does  not  appear  in  that  case,  as  it  does  in  this,  that  the  sub- 
scribing witnesses   were   dead.     In  the  case  of  Keeling  vs. 
Bally  it  being  a  suit  on  a  lost  bond,  which  had  been  attested 
by  witnesses,  the  names  of  whom  had  been  forgotten.  Lord 
Kenyon  who  tried  the  case,  held  that  if  it  appeared  who  the 
subscribing  witnesses  were,  they  must  be  produced ;  but  that 
it  was  the  business  of  Courts  of  justice  to  apply  the  general 
principles  of  the  law  to  the  new  cases  as  they  arise.     He 
said  that  was  a  new  case,  for  it  did  not  appear  that  the  plain- 
tiflf  could  by  any  possibility  know  who  the  subscribing  wit- 
nesses were.     The  subscribing  witnesses,  if  they  had  been 
known,  were  the  best  evidence,  but  not  being  known,  the 
rule   had   to  be  relaxed,  and    inferior    evidence  admitted. 
Appendix  to  Peahens  evidence  XXIV ^  1st  Am.  from  5th  LoH' 
don  Edition.    See  also.  7   fFaddelly  125.     Here  I  think  the 
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judgment  establishing  the  deed  would  have  been  good  with- 
out the  witnesses,  if  they  had  been  known ;  for  it  cannot  be 
presumed  that  a  Court  would  allow  a  copy  of  a  forged  or 
fraudulent  deed  to  be  established.  But  it  must  clearly  be 
right  when  the  attesting  witnesses  are  dead 

We  think  that  for  the  rejection  of  the  deed,  judgment  of 
the  Court  below  must  be  reversed. 

[2.]  We  are  of  opinion  that  the  Court  below  very  proper- 
ly refused  to  give  the  request  of  counsel  for  plaintiflF  in 
charge  to  the  jury.  Conveyances  of  land  must  be  in  writing. 
Parol  evidence  may  be  given  in  evidence,  in  proper  cases,  to 
prove  the  contents  of  written  conveyances,  but  it  is  inadmis- 
sible as  evidence  to  pass  the  title. 

Judgment  reversed. 


Albert  S.  Elmore,   plaintiff  in   error,    vs.   Wiley  Spear 
et  al.,  defendants  in  error. 

A  creditor  who  files  a  bill  to  enforce  a  legal  right,  and  to  collect  his  debt  from 
legal  aissets,  cannot  be  compelled  to  make  other  creditors  parties  to  bis  bill. 

In  Equity,  in  Macon  Superictf  Court.  Decision  by  Judge 
Lamar,  at  September,  Term,  1858. 

Albert  S.  Elmore  filed  this  bill  against  Wiley  Spear,  John 
Spear  and  Samuel  M.  Strong,  of  the  State  of  Alabama,  and 
Davis  Gamage,  of  Macon  county,  Georgia.  The  bill  states 
that  about  the  1st  of  May,  1854,  Wiley  Spear  being  indebted 
to  John  Spear,  his  son,  the  sum  of  ?2,025  00,  executed  and 
delivered  to  him  forty-five  promissory  notes,  each  for  $45, 
payable  the  25th  December,  1854.     That  John  Spear,  in  the 
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fair  and  usual  course  of  trade,  and  for  a  valuable  considera- 
tion, endorsed  and  delivered  said  notes  to  complainant,  who 
became  the  owner  thereof.  That  before  the  notes  became 
due,  with  a  view  to  defeat  their  collection  and  the  collection 
of  other  demands  against  said  Wiley  Spear,  he  left  the  State 
of  Alabama  and  fled  to  parts  unknown,  and  his  residence  is 
still  unknown  to  plaintifi.  That  about  the  time  he  abscond- 
ed, he  placed  in  Strong's  hands,  about  ten  negroes,  to  carry 
oflF  and  sell,  and  convert  the  same  into  money,  which  could 
not  be  reached  by  plaintiff*  and  other  creditors  of  Wiley 
Spear.  That  the  negroes  were  worth  three  thousand  six 
hundred  dollars. 

The  bill  further  states,  that  in  the  execution  of  this  pur- 
pose of  defeating  and  defrauding  the  creditors  of  the  said 
Wiley,  Strong  about  the  15th  December,  1854,  brought  the 
negroes  to  Macon  county,  Georgia,  where  four  of  them  were 
taken  from  him  by  one  McGibbony  and  one  Bickerstaff*,  for 
a  debt  which  Bickerstaff*  held  against  said  Wiley.  That 
Davis  Gamage  purchased  from  Strong  six  of  said  negroes, 
with  a  full  knowledge  of  all  the  facts,  communicated  to  him 
by  Strong.  That  Wiley  Spear,  John  Spear,  and  Strong  are 
insolvent.  That  complainant  has  not  been  able  to  ascertain 
where  said  negroes,  sold  to  Gamage,  are,  or  in  whose  pos- 
session they  are. 

The  prayer  of  the  bill  is  that  complainant  may  have  a  de- 
cree against  Wiley  Spear  for  the  amount  of  his  demand,  to 
be  paid  out  of  the  negroes  plated  in  the  possession  of  Gam- 
age by  Strong  or  the  proceeds  of  their  sale,  and  that  Gam- 
age be  decreed  a  trustee  and  compelled  to  account  and  pay 
to  complainant  the  amount  due  to  him,  and  for  such  other 
and  further  relief  as  the  circumstances  of  the  case  require. 

Samuel  M.  Strong,  in  his  answer,  says  that  he  knows  noth- 
ing of  the  indebtedness  of  Wiley  Spear  to  complainant,  of 
his  own  knowledge,  but  was  informed  by  Spear  that  he 
was  owing  him  a  large  amount,  which  he  considered  a  con- 
fidential debt  and  intended  to  pay.     He  admits  that  ten  or 
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eleven  negroes  were  placed  in  his  hands  in  the  Siate  of 
Georgia  by  one  Sewell,  a  son-in-law  of  Wiley  Spear,  and 
that  as  agent  he  sold  to  Gamage  three  of  said  negroes  for 
91^100.  That  he  sold  to  BickerslatT,  five  of  said  negroes  for 
about  seventeen  or  eighteen  hundred  dollars,  a  large  part  of 
which  was  covered  by  demands  which  Bickerstaff  held 
against  Wiley  Spear;  and  the  balance  was  paid  in  money 
and  a  note  for  $250  payable  to  defendant.  He  admits  that 
he  stated  to  Gamage  that  Spear  was  in  debt,  that  he  had 
left  property  in  Alabama  suflicient  to  satisfy  all  judgments 
against  him,  and  that  he  wished  to  sell  the  balance  to  enable 
him  to  pay  some  confidential  debts  and  to  compromise  with 
his  Charleston  and  New  York  creditors  to  the  best  advan- 
tage. He  further  admits  that  he  stated  to  Gamage  that 
Spear  had  a  right  to  prefer  creditors,  to  sell  property  unen- 
cumbered by  judgment,  and  that  the  title  would  be  good. 
That  he  subsequently  and  before  the  filing  of  complainant's 
bill,  settled  with  Spear  and  took  his  receipt  in  full  of  all  de- 
mauds.  Has  not  seen  the  negroes  since  he  sold  them  to 
Gamaga  Denies  complainant's  right  to  relief  in  equity;  de- 
nies and  repels  the  charge  of  fraud,  &c. 

Davis  Gamage,  answers,  and  admits  that  he  purchased 
three  negroes  from  Strong,  belonging  to  Wiley  Spear  of  Ala- 
bama, in  December,  1851,  for  §1,100,  which  he  has  since 
sold  ;  defendant  speculates  in  negroes,  and  sold  the  negroes 
which  he  bought  from  Strong  long  before  this  bill  was  filed ; 
does  not  know  where  they  are  now;  denies  all  fraud;  knows 
nothing  of  Spear's  indebtness  to  complainant.  Bought  said 
negroes  honajide^  and  paid  a  fair  and  full  price,  and  had  no 
knowledge  or  suspicion  that  any  fraud  was  being  committed, 
or  intended  to  be,  on  complainant  or  any  other  creditor  of 
Spear. 

Upon  the  case  being  called  for  trial,  defendants  counsel 
moved  to  dismiss  the  bill,  on  the  grounds  that  it  was  a  cred- 
itor's bill,  and  that  complainant  was  prosecuting  it  alone  and 
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in  his  own  name  only,  and  that  it  was  necessary  that  the 
other  creditors  of  Wiley  Spear  should  be  made  parties. 

After  argument,  the  Court  ordered,  that  complainant 
amend  his  bill  making  the  creditors  of  Wiley  Spear,  parties 
complainants,  or  making  an  offer  to  them  to  come  in  as  par- 
ties, &c. 

To  this  order,  counsel  for  complainant  excepted. 

Miller  &  Hall,  for  plaintiff  in  error. 

Cook  &  Montfort,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

This  is  not  technically  a  creditor's  bill.  The  assets  which 
the  creditor  proposes  to  reach  are  not  equitable,  but  legal  as- 
sets. The  only  circumstance  which  authorizes  the  com- 
plainant to  go  into  chancery,  is  his  inability  to  identify  the 
property  or  make  the  necessary  proof  to  sustain  a  remedy  at 
law,  which  otherwise,  would  be  adequate,  without  a  discov- 
ery from  the  defendant,  which  he  avers  to  be  necessary.  A 
single  creditor  may  file  a  bill  to  reach  legal  assets,  and  if  he 
gains  thereby  a  priority  over  other  creditors,  he  will  be  enti- 
tled to  retain  it  2nd  Danl  Ch.  Prac.  204  fyc;  Story's  Equ. 
Jur,  Sec.  546,  Sfc. 

The  defendant  in  such  cases  has  no  interest  in  the 
question  so  far  as  the  lights  of  the  creditors  among  them- 
selves are  concerned.  If  the  complainant  succeeds  in  hold- 
ing the  defendant  to  account,  the  costs  must  be  paid  from 
the  fund,  and  expenses  also,  except  those  incurred  by  the  de- 
fendant in  sustaining  his  purchase,  or  his  right  to  retain  the 
amount  actually  paid  by  him.  The  creditors  are  not  moving 
here  to  be  made  parties ;  not  even  Bostick  whose  evidence 
was  taken  in  this  case,  and  who  mustof  course,  know  of  the 
entire  proceeding.  The  complainant  may  control  his  own 
case,  McDougaldvs,  Bougherty^  1 1  Ga.,  588.  And  when  a  sin- 
gle creditor  is  in  pursuit  of  legal  assets,  he  cannot  be  forced 
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to  divide  with  other  creditors.  It  is  otherwise  with  equita- 
ble assets.  In  this  case  the  bill  alleges  that  the  defendant 
holds  the  property  in  trust  for  complainant  and  other  credi- 
tors,  but  it  discloses  also,  that  the  trust  arises  from  the  al- 
leged fraud  of  the  defendant  and  is  implied  in  law  and  not 
that  there  was  any  trust  created  by  contract  for  the  payment 
of  creditors. 

Judgment  reversed. 


Wm.  McDaniel,  plaintiff  in  error,  vs.  the    State  of  Geok- 
6IA,  defendant  in  error. 

It  is  not  error  for  the  presiding  Judge  in  the  Court  below  to  refuse  to  allow  an 
offender  to  settle  a  criminal  cause  of  the  grade  in  which  he  is  vested  i^itb 
discretion  to  allow  the  settlement  or  not. 

Indictment  for  Assault  and  Battery,  in  Dooly  Superior 
Court.     Decision  by  Judge  Lamar,  at  October  Term,  1858. 

The  grand  jury  made  a  special  presentment  against  Wil- 
liam McDaniel,  charging  him  with  the  offence  of  assault  and 
battery  upon  Elizabeth  McDaniel,  his  wife. 

The  defendant  pleaded  not  guilty.  Bill  of  indictment 
waived  and  consent  that  the  special  presentment  stand  in 
lieu  thereof. 

Upon  the  case  being  called  for  trial,  Mrs.  McDaniel  the 
wife  of  defendant,  presented  in  writing  a  demand  that  the 
case  be  entered  settled;  claiming  that  under  the  statute  pro- 
viding for  the  settlement  of  criminal  cases,  she  was  entitled 
to  this  entry  or  order. 

And  she  assigned  as  her  reasons  for  making  this  demand; 

1st.  Because  she  had  never  authorized  the  prosecution  to 
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be  commenced,  it  having  been  carried  on  by  persons,  against 
her  wishes,  who  are  the  enemies  of  her  husband,  and  whose 
interference  she  not  only  does  not  desire,  but  the  same  is  re- 
pugnant to  her  wishes  and  feelings. 

2d.  Because  the  unpleasant  occurrence,  the  subject  matter 
of  the  presentment,  was  immediately  made  up  between  her 
husband  and  herself,  and  mutual  forgiveness  granted ;  and 
that  her  husband  has  since  become  a  member  of  the  church, 
and  is  making,  as  she  believes,  an  effort  to  live  a  -better  life, 
and,  for  this  reason,  she  does  not  wish  him  disturbed  and 
distracted  on  account  of  his  prior  misconduct  or  faults. 

3d.  Because  her  husband  is  an  industrious  man,  provid- 
ing for  his  large  family,  consisting  of  applicant  and  eleven 
children,  whom  he  has  to  support,  and  whom  he  does  well 
support  by  his  industry ;  and  the  troubles  growing  out  of 
this  case  have  greatly  embarrassed  him,  and  if  it  proceeds, 
the  fines  will  greatly  impoverish  him,  and  the  loss  and  suf- 
fering will  fall  on  herself  and  little  children,  whose  suffer- 
ings are  not  regarded  by  those  who  are  urging  this  prosecu- 
tion. 

4th.  Because,  the  petition  which  she  presents  for  the  set- 
tlement of  this  prosecution,  has  been  cheerfully  signed  by 
all  the  influential,  wealthy  and  moral  portion  of  the  commu- 
nity. 

5th.  Because  she  herself  has  acted  wrong  in  their  past  dif- 
ferences as  well  as  her  husband,  and  if  they  are  satisfied  to 
forgive  each  other  and  forget  the  past,  and  look  forward  to 
the  future  with  hope,  she  cannot  see  why  their  misfortunes 
should  be  dragged  before  the  public,  and  the  secrets  of  the 
domestic  hearth  be  made  the  subject  of  jest  for  the  vulgar. 

6th.  Because,  and  more  than  all,  she  desires  and  demands 
that  this  prosecution  be  settled  '^for  the  sake  of  their  infant 
children  to  whom  she  does  not  desire  to  transmit  the  mem- 
ory of  these  domestic  afflictions,  now  happily  passed,  as  she 
hopes." 
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The  Court  at  the  instance  of  the  Solicitor  General,  refused 
to  hear  Mrs.  McDaniel's  application,  until  the  defendant 
should  announce  whether  he  was  ready  for  trial.  To  which 
ruling,  counsel  for  Mrs.  McDaniel  excepted. 

The  defendant  then  continued  the  case  on  grounds  satis- 
factory to  the  Court.  When  Mrs.  McDaniel's  application 
was  again  taken  up  hy  the  Court,  and  she  offered  to  prove 
that  the  proceedings  had  been  originally  commenced  by 
a  prosecutor  who  had  made  an  affidavit  and  had  defend- 
ant arrested,  but  that  it  had  been  so  managed  as  to  drop  the 
prosecutor^s  name  and  have  a  special  presentment  preferred. 
This  proof  the  Court  repelled,  and  counsel  for  Mrs.  McDan- 
iel excepted. 

Mrs.  McDaniel  then  tendered  in  evidence  to  the  Court  a 
petition,  signed  by  about  fifty  persons,  many  of  the  grand 
jury,  praying  that  the  indictment  against  defendant  should 
not  be  further  prosecuted. 

The  Court  refused  the  application  to  have  the  case  settled, 
holding  that  Mrs.  McDaniel  had  no  right,  under  the  stat- 
ute, to  have  the  case  settled,  and  passed  the  following  order: 

"7%e  State  vs.  William  McDaniel:  On  hearing  the  de- 
mand of  Mrs.  McDaniel  and  the  proof  offered  and  tendered 
by  her,  it  is  ordered,  that  the  application  for  a  settlement  of 
the  case  under  the  statute  be  and  the  same  is  hereby  refused 
and  overruled."  "Whereupon  counsel  excepted,  and  tender 
their  bill  of  exceptions,  assigning  as  error  the  foregoing  rul- 
ings, decisions  and  order. 

Thos.  H.  Dawson,  Jno.  B.  Colding,A.  P.  Powers,  for  Mrs, 
McDaniel,  and  defendant  Wm.  McDaniel. 

Sol.  Gen.  Montfort,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

There  is  a  class  of  minor  criminal  offences  which  may  be 
settled  by  the  offender  with  the  prosecutor,  with  the  consent 
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of  the  injured  parly,  at  any  time  before  verdict.  They  are 
such  oflfences  as  are  not  punishable  by  fine  and  imprison- 
ment or  a  more  severe  penally.  The  settlement  may  be 
made  independent  of  the  Court,  and  without  its  consent. 
Offences  of  higher  grade  than  these  above  mentioned,  cannot 
be  settled  without  the  consent  of  the  prosecutor  shown  to  the 
Court,  nor  without  the  consent  of  the  Court  by  order  entered 
on  the  minutes.  CobVs  Dig,  864.  The  plaintiff  in  error  is 
indicted  for  assault  and  battery,  and  on  conviction,  he  may- 
be punished  by  fine  and  imprisonment  in  the  common  jail, 
and  his  offence,  therefore,  does  not  fall  within  the  class  which 
may  be  settled  by  him  without  the  consent  of  the  Court.  It 
was  within  the  discretion  of  the  Court  below  to  allow  it  to 
be  settled  or  not,  and  there  can  be  no  legal  error  in  the  exer- 
cise of  that  discretion,  and  we,  therefore,  affirm  the  judg« 
ment 

My  brethren  are  of  opinion,  that  the  parties  ought  to  have 
been  allowed  to  settle,  upon  the  appeal  which  was  made  to 
the  Court,  as  the  indictment  grew  out  of  a  family  affair.  I 
can  express  no  such  opinion.  The  application  to  the  Court 
as  shown  to  us  in  this  record,  is  not  sustained  by  evidence. 
I  think  on  such  applications  the  Court  ought  to  be  satisfied 
that  the  interests  of  the  community,  and  of  the  injured  party, 
will  suffer  no  detriment  by  allowing  the  settlement. 

Judgment  affirmed. 


Peter  Solomon,  plaintiff  in  error,  vs.  Willis   S.  Brbazeai., 
et  al.,  defendants  in  error. 

Levied  this /.yo.  on  "the  undivided  interest  of  Mary  Moore  and  Henry  E 
Moore,  in  the  following  negroes,"  &c.,  *the  interest  being  such  as  is  conveyed 
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to  them  by  deed  on  record  in  the  Bibb  Superior  Clerk's  office,  by  George  W. 
Moore,  19t h August,  1843,  and  recorded  &th  September,  1813." 
Heid,  That  the  levy  in  this  case  was  sufficiently  definite  and  certain. 

Claim,  in  Bibb  Superior  Court.  Decision  by  Judge  La- 
MAB,  at  November  Term,  1858. 

Under  ^fi^fa.  issued  at  the  suit  of  Peter  Solomon  against 
Willis  S.  Breazeal,  Henry  E.  Moore  and  Mary  Moore,  the 
Sheriff  of  Bibb  county  made  a  levy  upon  certain  negroes,, 
which  levy  was  entered  on  said^.  fa.  in  the  following  words: 

*' Levied  this  ^. /a.  on  the  undivided  interest  of  Mary 
Moore  and  Henry  E.  Moore,  in  the  following  negroes :  Adam, 
45  years  old;  Charles,  18  years  old;  Elvira,  38  years  of  age; 
Sichard,  9  years  old;  Ellen,  8  years  of  age;  Eugene,  1  year 
old;  Eveline,  29 years  old;  Eveline,  9  years  old;  Linda,  7 
years  of  age;  John  and  Eliza,  twins,  10  months  old :  their 
interest  being  such  as  is  conveyed  to  them  by  deed  on  re- 
cord in  Bibb  Superior  Clerk's  office,  from  George  W.  Mpore^ 
19th  August,  in  the  year  1843,  and  recorded  8th  September^ 
1843.     Levy  made  16th  January,  1857. 

(Signed)  R  B.  BARFIELD,  D.  Sh'ffr 

Willis  S.  Breazeal,  as  trustee  of  Mary  Moore  and  her  chil- 
dren, interposed  a  claim  to  said  negroes,  and  the  issue  being 
made  up  as  provided  by  statute,  was  submitted  to  a  jury. 

The  plaintiff  in  execution  oflfered  and  read  in  evidence,  the 
JL  fa.  dated  5th  January,  1855,  for  g2,000  00  principal,  and 
^261  31  interest,  besides  cost. 

Counsel  for  claimant  objected  to  the  introduction  in  evi- 
dence, of  the  levy  entered  on  said  fi,  fa,j  upon  the  ground 
that  said  levy  was  not  sufficient  in  law,  and  moved  to  dis- 
miss the  same. 

For  the  purpose  of  showing  and  defining  the  interest  lev- 
ied on,  plaintiff  offered  the  original  deed  from  George  W. 
Moore,  conveying  said  negroes,  in  connection  with  the  exe- 
cution and  levy.  Claimant  ohjected  to  the  introduction  of 
this  deed,  upon  the  ground  that  the  levy  could  not  be  aided 
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thereby,  and  could  not  be  amended.  The  Court  sustained 
die  objection,  and  excluded  the  deed. 

Plaintiff  then  moved  to  amend  the  levy  by  specifying  and 
inserting  the  words  '*  two-fifths  as  the  undivided  interest''  so 
levied  on,  Barfield,  the  Deputy  Sheriff',  being  then  in  Court, 
and  ready  to  make  the  amendment.  The  claimant  objected. 
The  Court  sustained  the  objection,  upon  the  ground  that  the 
Deputy  SherifTs  term  of  office  having  expired,  he  could  not 
amend  the  levy. 

Upon  motion  then  by  claimant's  counsel,  the  Court  dis- 
missed the  levy. 

To  all  of  which  rulings  and  decisions,  plaintiff  in  Ji.  Ja. 
excepted. 

Speer  &  Hunter  ;  Nisbets,  for  plaintifi*  in  error. 

John  Rutherford  ;  C.  B.  Cole,  contra. 

By  the  Court — Lumpkin  J.  delivering  the  opinion. 

The  only  question  in  this  case  is,  as  to  the  definiteness  of 
the  levy.  It  is  of  the  interest  of  the  defendant  in  certain 
slaves,  and  refers  to  a  deed  of  record  showing  what  that  in- 
terest is. 

No  case  decided  by  this  Court  controls  this.  Here,  the  in- 
strument of  writing  referred  to,  shows  the  interest  of  the  de- 
fendants in  the  property,  and  that  is  what  is  levied  on.  And 
if  there  be  doubt  or  uncertainty  resuUing  from  the  construc- 
tion of  the  deed,  or  from  outside  facts — such  as  the  number 
of  children,  &Cy — that  the  purchaser  must  ascertain  for  him- 
self. It  is  neither  the  duty  of  the  creditor  or  the  Sheriff  to  do 
this.     And  it  would  be  dangerous  so  to  hold. 

Judgment  reversed. 

bseni. 
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McKay  cl  al.  vs.  Rngan. 

W.  D.  McKay,  et  al,  plaintiffs  in  error,  vs.  James  W.  Raqan* 
defendant  in  error. 

M.  was  arrested  upon  ca.  sa^  and  gives  bond  for  his  appearance  al  a  certain. 
Court,  to  lake  the  benefit  of  the  Insolvent  Debtors  Act.  At  the  Term  speci 
fied,  the  case  is  reached  in  its  order  on  the  docket  and  called,  but  there  i 
no  appearance.  Judgment  was  entered  up  on  the  bond,  i^^ubsequently,  and 
after  the  jury  was  discharged,  the  attorney  of  the  security  surrenders  up  the 
principal  in  open  Court,  and  upon  his  motion,  the  judgment  is  set  aside,  the 
security  exonerated,  and  the  case  continued  nntil  the  next  Court. 

He?dy  That  it  was  error  to  re-open  the  proceedings,  vacate  the  judgment,  and 
discharge  the  security. 

Certiorari,  from  Sumter  county.  Decision  by  Judge  Al- 
JL£N,  at  September  Term,  1858. 

Upon  a  judgment  obtained  by  James  W.  Ragan  against 
William  D.  McKay,  a  capiat-  ad  satisfaciendum  issued,  and 
McKay  being  arrested,  entered  into  bond  with  Alexander  M. 
JLittle  as  his  surety,  conditioned  to  appear  at  the  Term  of  the 
Inferior  Court  to  be  held  in  and  for  the  county  of  Sumter, 
on  the  third  Monday  in  May,  1858,  to  abide  such  order  and 
judgment  as  might  then  and  there  be  rendered  in  relation  to 
his  taking  the  benefit  of  the  Act  for  the  relief  of  honest  debt- 
ors. At  the  said  May  Term  of  said  Inferior  Court,  the  cause 
being  regularly  called,  and  McKay  and  his  surety  both  fail- 
ing lo  appear,  judgment  was  entered  up  against  them. 

Aiterwards,  and  after  the  jury  were  discharged, during  the 
same  Term  of  the  Court,  McKay  was  surrendered  in  open 
Court  bjr  the  attorneys  of  Little,  and  thereupon,  on  motion  of 
counsel  for  Little,  the  Court  granted  an  order,  vacating  and 
setting  aside  the  judgment  rendered  against  McKay  and  Lit- 
tle, and  exonerating  Little  from  said  bond,  and  continuing 
the  case  unlil  the  next  Term  of  the  Court. 

To  this  order  counsel  for  plaintiff  objected,  and  duly  filed 
his  exceptions,  and  applied  for  a  certiorari  to  have  said  order 
reversed. 

The  certiorari  issued,  and  upon  the  hearing,  the  Superior 
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Court,  (Allen  J.  presiding,)   ordered  and  adjudged  that  said 

order  of  the  Inferior  Court  be  set  aside  and  reversed,  and  that 

the  judgment  rendered  in  favor  of  plaintiff  stand  in  full  force. 

To  this  decision  counsel  for  McKay  and  Little  excepted. 

McCoy  &  Hawkins,  for  plaintiffs  in  error. 

A.  R.  Bbown,  contra. 

By  the  Court. — Lumpkin  J.  delivering  opinion. 

A  ca.  sa.  bond  to  take  the  benefit  of  the  Insolvent  Debtors 
Act  is  returnable  to  a  particular  Court.  The  case  is  reached 
in  its  order  and  called  3  and  there  being  no  appearance  by 
the  principal  or  his  security,  judgment  is  taken  on  the  bond. 
Afterwards,  and  after  the  jury  were  discharged,  the  debtor  is 
surrendered  in  open  Court  by  the  attorney  of  Little,  his 
bondsman.  And  upon  motion,  the  judgment  is  vacated.  Lit- 
tle exonerated,  and  the  case  continued  until  the  ensuing  Term 
of  the  Court. 

We  concur  with  the  Circuit  Judge,  that  the  Inferior  Court 
was  manifestly  wrongin  allowing  the  judgment  to  be  opened 
and  set  aside,  by  the  delivery  of  the  debtor.  Great  mischiefs 
would  result  from  such  a  practice. 

Judgment  affirmed. 

McDonald  J.  absent. 
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Patterson  vs.  Esterling  and  McBain. 


William  J.  Patterson,  plaintiff  in  error,  vs.  Bennett  Es- 
TEBLiNG,  defendant  in  fi.  fa.,  and  Newman  McBain, claim- 
ant, defendant  in  error. 

a  mortgagee  need  not  make  proclamation  of  his  mortgage,  in  order  to  protect 
hislien,  provided  the  mortgage  has  been  duly  recorded.  Nor  does  it  make 
any  difierence  in  this  respect,  whether  he  be  casually  present  at  the  sale  of 
the  mortgaged  premises,  under  a  common  law  execution  of  a  junior  lien  or 
not,  provided  he  does  nothing  to  countenance  the  sale.  His  silence  will  not 
prejudice  bis  lien. 

Levy  and  claim,  in  Sumter  Superior  Court  Tried  before 
Judge  Allen,  at  September  Term,  1858. 

On  the  trial  of  this  cause  in  the  Court  below,  the  plaintiff 
in^  fa.  introduced  in  evidence,  a  mortgage  fi.  fa.  against 
lot  of  land  number  two  hundred  and  fourteen,  in  the  twen- 
ty-eighth district  of  Sumter  county,  which  had  been  levied 
on  said  land.    The  mortgage  had  been  properly  recorded. 

On  the  trial,  there  was  an  admission  in  writing,  by  claim- 
ant's counsel,  that  Esterling,  the  defendant  in^.  /cr.,  was  in 
possession  of  the  said  land,  at  the  date  of  the  mortgage. 
Plaintiff  then  closed  his  case. 

Claimant  then  introduced  Sterling  Glover^  who  testified, 
that  while  acting  as  Sheriff  of  said  county,  he  levied  ^fi.fcL, 
younger  than  plaintiff's  mortgage,  on  the  said  lot  of  land,  as 
defendant's  property,  and  sold  it  to  McBain  for  one  hundred 
dollars ;  that  McBain  paid  him  the  money,  and  he  made 
McBain  a  deed  5  that  when  the  land  was  offered,  Patterson, 
the  plaintiff,  was  in  the  crowd ;  that  about  the  time  the  land 
was  knocked  off,  Patterson  made  known,  by  proclamation, 
his  mortgage  lien,  and  McBain  desired  to  withdraw  his  bid, 
but  witness  would  not  allow  him  to  do  it;  that  he  thought 
the  hamnaer  came  down  before  the  proclamation  was  made, 
but  was  not  certain  about  it. 

Plaintiff  then  introduced  James  W.  Rmgarij  who  testified, 
that  he  was  present  at  saidsalfe;  that  he  heard   Patterson 
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give  notice  of  his  mortgage  lien;  that  it  was  given  before  the 
land  was  knocked  off  to  McBain. 

riainliff  then  introduced  McBain^  the  claimant,  who  testi- 
fied, that  the  notice  was  given  before  the  land  was  knocked 
ofl,  and  that  he  ddsired  to  withdraw  his  bid,  but  the  Sheriff 
would  not  let  him  ;  that  he  had  heard  of  the  mortgage  before 
the  day  of  sale,  but  thought  it  was  settled. 

Here  the  evidence  closed,  and  the  Court  was  requested  to 
charge  the  jury,  that  McBain  had  the  right  to  withdraw  his 
bid  as  soon  as  he  heard  Patterson's  notice,  and  if  he  bought 
any  thing  at  said  sale,  it  was  only  the  equity  of  redemption. 
Which  charge  the  Court  refused  to  give,  but  charged  the  ju- 
ry, that  if  plaintiff  was  standing  by  and  permitted  the  prop- 
erty to  be  offered,  and  gave  no  notice  of  his  mortgage,  and 
McBain  had  made  a  bid  before  Patterson  gave  the  notice, 
then  McBain  acquired  a  right  to  have  the  land  knocked  off 
to  him,  (no  one  making  a  higher  bid,)  and  that  he  got  a  good 
title.  To  which  charge  and  refusal  to  charge,  plaintiff  ex- 
cepted. 

Sullivan,  for  plaintiff  in  error. 

McCoy  &  Hawkins,  contra. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

Bennett  Esterling  mortgaged  to  Wm.  J.  Patterson  lot  of 
land  No.  214,  in  the  2Sih  district  of  Sumter  county.  The 
mortgage  was  duly  recorded.  The  land  was  subsequen\ly 
sold  under  a  common  law^./ar.,  and  knocked  down  to  New- 
man McBain.  Patterson  was  present  at  the  sale.  All  admit 
that  he  gave  notice  of  his  mortgage  lien.  Glover,  the  Sher- 
iff, testifies  that  proclamation  was  made  about  the  time  the 
land  was  knocked  off.  He  thought  the  hammer  came  down 
before  the  proclamation  was  made,  but  was  not  certain  about 
it.  James  W.  Bagan  swears  positively  that  the  notice  was 
given  before  the  land  was  knocked  off.    And  McBain  him- 
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self  being  sworn,  says,  that  notice  was  given  by  Paitersou 
btfore  the  land  was  bid  oil';  and  that  he  desired  to  withdraw 
his  bid,  and  the  Sherifl' would  not  permit  him  to  do  so.  Ili^ 
further  admits,  that  he  had  heard  of  the  mortgage  before  the 
day  of  sale,  but  thought  that  it  was  settled. 

Suppose  Patterson, being  present,  had  kept  silent,  his  mort- 
gage having  been  duly  recorded,  would  he  have  lost  his  lien? 
Surely  not  But  upon  the  fact  of  actual  notice,  the  weight  of 
the  proof  is  entirely  with  Patterson.  There  can  be  no  doubt 
but  that  he  is  entitled  to  enforce  his  lien  on  the  land. 

Judgment  reversed. 

McDonald  J.  absent. 


Abner  M.  Lockett,  plaintiff  in  error,  vs.  Needham  JMims, 
defendant  in  error. 

[1.]  Proof  thai  it  is  the  general  plan  of  a  father  to  loa»^  and  not  to  givr  slaveiy 
to  his  children,  when  they  marry  or  settle  in  life,  is  admis!,ible  to  rebut  the- 
preauciption  of  a  gift  arising  from  the  possession  of  slaves  by  a  marriect 
daughter.  Nor  is  this  testimony  conlrovertcd  by  the  evidence  thai  he  hail 
given  land  to  some  of  the  children. 

[2.1  Professional  propriety  in  the  argument  of  causes. 

[3.]  The  discretion  of  the  Circuit   Judge  in   refusing  lo  grant  a  new  lriai»  will 

not  necessarily  be  overruled  in  this  Court,  nolwilhsianding  we  may  think  iLo 

verdict  contrary  to  ibo  weight  of  evidence. 

[4.]  "  It  was  ray  understanding,"  used  by  a  witness,  mny  and  ordinarily  doe* 

mean,  his  knowledge  or  recollection  of  the  facts. 
It  is  not  error  to  exclude  immaterial  testimony. 

Connplaint,  in  Bibb  Superior  Court.     Tried  before  Judge 
Lamar,  at  November  Term,  1858. 

This  was  an  action  by  Needham  Mims  against  Abner  M. 
Lockett,  for  the  recovery  of  six  or  seven  negroes,  which  the 


Digitized  by 


Google 


208  SUPREME  COURT  OF  GEORGIA. 


Lockett  vs.  Mims. 


declaration  alleged  were  the  property  of  plaintiff,  and  in  de- 
fendant's possession,  &c 

It  nnneared  that  Lockett  married  a  daughter  of  plaintiff 
etime  thereafter,  about  1850,  the  negroes  went  or 
>  the  possession  of  Lockett,  and  had  remained 
r  since.  Plaintiff  alleges  that  they  were  only  loan- 
mdant.  Defendant  claims  that  they  were  absolute- 
to  him. 
jlion  was  commenced  in  April,  1856. 

3fendant  pleaded  the  general  issue,  and   statute  of 

IS. 

ise  was  submitted  to  the  jury  upon  the  evidence  ad- 
both  parties,  who  after  argument,  found  a  verdict 
3f  plaintiff  for  j!2,500. 

upon  defendant  moved  for  a  new  trial,  upon  the  fol- 
•ounds  : 

jcause  the  Court  erred  in  admitting  that  portion  of 
VV.  Mims'  testimony  relating  to  the  general  plan  of 
to  loanSLud  not  to  give  negroes  to  his  children,  and 
ling  defendant's  objection  thereto, 
cause  the  Court  erred  in  refusing  to  permit  defend- 
3ve  that  plaintiff  had  departed  from  his  general 
)aning,  and  not  giving  property  to  his  children,  by 
ing  him  to  prove  that  he  had  given  to  defendant, 
»mas  N.  Mims  land:  and  in  holding  said  testi- 
be  irrelevant. 

cause  the  Court  permitted  Mr.  Gresham,  the  attor- 
laintiff,  who  concluded  the  argument  before  the  ju- 
'er  to  and  comment  upon  facts  and  circumstances 
dence,  and  in  not  interposing  until  called  upon  by 
t's  counsel  to  do  so. 

3cause  the  jury  found  contrary  to  law  and  equity, 
jcause   the  verdict  is  directly  and  strongly  against 
t  of  evidence. 
Jcause  the  verdict  is  without  evidence  to  support  it 
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7th.  Because  the  verdict  is  of  such  a  character  as  to  show 
that  it  was  the  result  of  undue  influence,  and  the  offspring 
of  passion  and  prejudice. 

8th.  Because  the  Court  erred  in  admitting  the  answer  of 
Charles  W.  Min^.s  to  the  second  direct  interrogatory,  and  in 
overruling  plaintiffs  objection  thereto,  on  the  ground  that  it 
was  only  the  inference  of  the  witness  from  certain  irrelevant 
facts  therein  stated. 

9ih.  Because  the  Court  erred  in  ruling  out  the  answer  of 
Charles  W.  Miras  to  the  third  cross  interrogatory,  that  "  when 
he  (witness)  was  moving  to  Washington,  he  asked  his  father 
to  loan  him  his  wagon  to  move  his  negroes  to  Howard's 
station;  that  his  father  replied  that  he  would,  but  that  he, 
witness,  had  better  take  them  to  Macon.  Witness  replied,  no, 
it  was  too  far  to  take  them  through  the  cold,  Howard's  station 
was  nearer;  and  the  wagon  took  them  to  Howard's;  father 
set  up  no  claim  to  the  negroes,  and  never  said  they  were  not 
his,  witness's,  negroes." 

The  Court  refused  the  motion  for  a  new  trial,  upon  each 
and  all  the  grounds  therein  set  forth;  and  to  which  decis- 
ion defendant  excepted. 

Hall,  Rutherford,  and  Powers,  for  plaintiff"  in  error. 

Gresham,  and  Nishets,  contra. 

By  the   Court. — Lumpkin,  J.  delivering  the  opinion. 

[I  and  2.]  We  see  no  error  in  refusing  a  new  trial  on  the 
first  and  second  grounds  in  the  motion.  If  it  be  proven  that 
the  general  plan  of  a  parent  is  to  loan,  and  not  give  slaves 
to  his  children  when  they  marry  or  settle  in  life,  it  tends  to 
rebut  the  presumptiim  of  a  gift,  arising  from  the  fact,  that 
certain  negroes  were  permited  to  go  into  the  possession  of  a 
daughter  upon  her  intermarriage,  or  at  some  subsequent 

VOL.  XXVIL — 14. 
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time.     Here  it  is  not  pretended  that  a  formal  t)ift  was  made 
of  the  negroes. 

Not  dliowing  parol  proof  to  be  made,  tliat  lie  had  given 
land  to  two  of  his  sons,  does  not  r.bnt  the  proof  as  to  the 
slaves.  Besides,  the  rec(ad  shows  that  the  title  to  tlie  real 
estate  is  now  in  litigation. 

[3.]  We  do  not  know  that  more  neod  he  said,  as  to  the 
proper  conduct  of  counsel  in  arguiiiLc  rauM's.  We  find  it  dif- 
ficult to  confine  them  to  the  record  in  this  iJourt,  and  it  is 
more  dillicult  we  douht  not  in  the  Conn  lw'I.>\v.  For  there, 
it  is  not  always  agreed  as  to  what  Iius  or  has  not  heen  pro- 
ven;  there  may  be  an  honest  mistake  o^  to  that,  wliile 
here  it  is  a  matter  of  record,  alout  which  tiiere  need  be  no 
misapprehension.  To  depart  from  tlie  testimony,  mueh 
more,  voluntarily  to  pervert  or  misrepresent  or  add  to  it,  is  a 
great  wrong;  and  to  say  nothing  worse,  it  leads  to  those  un- 
seemly altercations  which  so  seriously  disturb  the  decorum 
and  dignity  of  Courts.  For  myself,  I  envy  not  the  suc- 
cess of  those  who  acliieve  tlieir  trium}ihs  in  this  way.  I  in- 
tend this  as  a  general  remark,  and  not  for  the  counsel  in  this 
case. 

4th,  5th,  (jth,  7th.  These  four  grounds  may  he  consid- 
ered and  disposed  of  together.  If  the  title  by  which  Lock- 
ett  held  these  slaves  is  a  loan,  -and  not  a  gift,  then  the  verdict 
is  not  contrary  to  law;  otherwise  it  is.  For  myself,  I  am 
free  to  admit,  that  in  my  judgment,  the  weight  of  the  proof 
is  against  the  verdict,  and  yet  not  perhaps  so  strongly  and 
decidedly  so, as  to  com{)el  this  Court  to  control  the  discretion 
of  the  Circuit  Judge,  in  refusing  a  new  trial. 

8th.  The  witness,  Ciias  W.  Mims,  begins  his  statement, 
by  saying,  "  It  was  my  understanding,"  &c.  \i  is  obvious 
from  what  follows,  tliat  he  is  testifying  as  to  his  knowledge 
or  recollection  of  the  facts  and  circumstances  which  attend- 
ed the  transfer  of  the  possession  of  the  slaves  from  his  fath- 
er to  his  brother-in-law.     He  does  not  intend  to  recite  what 
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he  had  heard  or   learned   from    others.     It  is  tlie  conuiioii 
mode  of  expression  hi  nse  in  the  coiuitry. 

9ih,  As  to  ihe  9th,  and  last  exception,  to  the  decision  of  tho 
Court  ruUng  out  the  evidence  of  Charles  W.  INIims,  os  tr- 
what  was  said  and  not  said ,  by  his  faiherand  himself,  when 
he  was  about  removing  certain  slaves,  it  amounts  to  noihiii:^^; 
and  was  properly  exchuled  on  the  ground  of  immateriality. 
It  was  equally  couisistent  with  the  idea  of  a  loan  or  a  gift. 

Judgment  ?? [Firmed. 

McDonald,  J.  abionl. 


Edward  Harris,   plaintiff  in  error,  vs.  Jxo.  R.  Dyer,  ex- 
ecutor, defendant  in  error. 

It  is  entirely  compelent  for  the  T  efrislatiire  lo  prl'^c•^il^e  tho  mode  by  which  the 
public  domain  sh;ill  be  <lispo^(*(i  of  Ijy  ihc  Muio^;  and  if  the  law  direct?*  only 
a  certificate  to  issue  to  the  purchaser,  a^  the  evidence  o{  his  title,  it  it*  eijiial- 
ly  8acred  as  a  grant. 

A  grant  lo  land,  the  sale  of  Mhich  was  not  only  not  aulhorixed  by  law,  but 
suspended  from  tho  operation  ofthc  act  under  which  it  was  ^old,  is  void  ;  and 
it  i»  coinpolcnt  to  make  proof  of  this  fact. 

Ejectment,  in  Lee  Superior  Court.     Tried  before  Judge 
Allen,  at  September  Term,  1858. 

This  was  an  action  of  ejectment  by  the  lessee  of  John 
Rawls  and  John  R.  Dyer,  executor  of  Anthony  Dyer,  deceas- 
ed, against  Richard  Roe,  casual  ejector,  and  Edward  Harris, 
tenant  in  possession,  for  the  recovery  of  lot  of  land,  number 
one  hundred  and  twenty-nine,  in  the  thirteenth  district  of 
Lee,  containing  one  hundred  and  seventeen  acres. 


Digitized  by 


Google 


112  SUPREME    COURT  OF  GEORGIA, 


Harris  vs.  Dyer,  ex'or. 


Plaintiff  upon  the  trial,  offered  in  evidence  the  following 
ceriificale,  having  proved  the  sameto.be  genuine,  and  the 
signature  thereto  to  be  in  the  handwriting  of  William  J.  Da- 
vis, agent  for  the  Central  Bank  of  the  State  of  Georgia,  viz: 
Georgia,  Pulaski  County. 

In  pursuance  of  an  Act  of  the  General  Assembly  of  the 
State  of  Georgia,  passed  on  the  23d  day  of  December,  1833, 
entitled  "An  Act,  to  alter  and  amend  the  tenth  section  of  an 
Act,  passed  19th  December,  1829,  in  relation  to  the  Central 
Bank  of  Georgia,  and  to  provide  for  the  sale  and  disposition 
of  lands  forfeited  to  the  State,"  I,  William  J.  Davis,  agent  of 
the  Central  Bank  of  Georgia,  do  hereby  certify,  that  on  the 
5th  day  of  May,  1834,  number  one   hundred  and  twenty- 
nine,  containing  one  hundred  and  seventeen  acres,  lying  and 
being  in  the  thirteenth  district  of  Lee  county,  was  set  up  and 
exposed  to  public  sale  in  the  town  of  Hawkinsville,  accord- 
ing to  the  provisions  of  the  before  recited  Act,  when  John 
Rawls,  being   the   highest    bidder,  became    the  purchaser 
thereof,  at  the  price  of  twenty-seven  dollars.     And  I  do  fur- 
ther certify,  that  the  said  John  Rawls  has  paid  nine  dollars, 
it  being  one-third  part  of  the  purchase  money  aforesaid,  and 
that  there  remains  to  be  paid  to  the  Central  Bank  of  Geor- 
gia, to  complete  the  said  purchase,  the  sum  of  eighteen  dol- 
lars annually,  for  two  years  from  this  date. 

(Signed,)  WM.  J.  DAVIS,  Agent'' 

Upon  which  certificate  was  endorsed  the  following  credit, 
in  the  handwriting  of  the  said  William  J.  Davis; 

"  Central  Bank  op  Georgia, 

Milledgeville,  May  21,  1835. 
Received  eighteen  dollars  in  full  payment  of  the  within 
certificate.  WM.  J.  DAVIS,  Teller. 

Also  the  following  assignment: 

"  I  transfer  the   within   certificate  to  Anthony   Dyer  for 
value  received. 

(Signed,)  JOHN  RAWLS," 
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It  was  admitted  that  John  R.  Dyer  was  the  executor  of 
Anthony  Dyer,  and  that  the  defendant  Edward  licuiis,  was 
in  possession  of  the  land  in  dispute,  at  the  couiuieiicunient 
of  the  action. 

Here  plaintiff  rested. 

Defendant  offered  and  read  in  evidence,  a  2rant  Aouj  the 
State  of  Georgia,  to  G.  Ticknor  and  Mutthow  Williams,  for 
the  land  in  controversy,  dated  lUh  July,  IS50:  Said  grant 
recites  "that  in  pursuance  of  an  Act  of  ilie  General  Assem- 
bly of  this  State,  approv<^'d  2Gth  January,  liSjO,  auihorizirig 
the  Governor  to  direct  grants  to  issue  to  the  bonafuk  owner 
of  any  square  lot  or  fraction  which  was  susjx'uded  {x^nw  the 
operation  of  the  Act  approved  30th  DcccmhcM-,  is  17.  (npoa 
certain  conditions  in  said  Act,)  I  have  given  antl  irranred, 
and  by  these  presents  in  the  name  and  behalf  k){  this  State, 
do  give  and  grant  unto  G.  C.  Ticknor  and  Malthevv  Williams, 
of  ttie  county  of  Lee,"  &.c. 

It  was  admitted  that  Harris,  the  defendant,  had  a  regular 
chain  of  title  from  the  grantees,  and  that  he  was  a  honafidt 
purchaser  for  valuable  consider  vtion,  without  notice  of  any 
outstanding  tiile  in  plaintiff. 

Plaintiff,  in  rebuttal,  offered  in  evidence  a  copy  certificate 
of  the  purchase  of  fraction  number  one  hundrui  and  twen- 
ty-nine, in  the  13th  district  of  Lee  county,  and  the  entries 
thereon,  made  by  the  Sln^ritF  of  Lee  county,  in  which  it  is 
certified,  that  said  Sheriff,  under  the  provisions  of  an  Act 
passed  30th  December,  1847,  on  the  1st  day  of  Mny,  1819, 
sold  at  public  sale,  fraction  n^imb'^rC'P.e  hnmir-d  \\\\\  iwenty- 
nine,  in  the  ihirteenth  district  of  Lee,  to  G<org*  ('.  Tieknor 
and  Alaithevv  Williams,  for  the  sum  of  fifiy-one  (l(>I';i's,  iuid 
that  said  purchasers  sluill  receive  a  grant  S.k\x  the  same  upon 
the  condition  that  tlK;y  [lay  to  Charles  II.  Rice,  tlu'  n^^ent  of 
the  State,  one-third  of  th^*  purehasp  money  in  cash,  and  the 
remaining  two-thirds  in  equal  instulimetus,  together  with  the 
sum  of  ihrte  dollars  gram  fees,  &c. 
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Upon  this  co[»y  certiricate  was  endorsed  tlie  following  en- 
trios  : 

''  Ilejc^ivcJ   of  Grni-L^o  C.  Ticknoi*  and  Muiht^w  Williams, 
tlio  purchasers  of  fi\u'tioii   number  one  hundred  and  twenty- 
nnio,  ill  the  L'Jih  disiricl  of  Lee,  seventeiui  dollars,  the  same 
beinii:  the  cush  paynieni  on  said  fraciion.     1st  May,  1849. 
^Si^iiJd,)  ClIAS.   11.  KICK,  Agent/' 

"TnEAsiuY  DiopAinwii.NT,  Ga., 

Milled^'evili(>,   ]  nil  Jnly,  1850. 

S3  I.  lUccivcd  of  George  C.  Tc'kiior  and  Matthew  Wil- 
liams, p(ireha.st;r:.%  tiiirty-fonr  dollars,  tile  balance  of  purchase 
ni'UK^v'  in  fti'ijfn'  {I'(^  within  desciib.-d  fraction,  as  per  certi- 
ficate No.  2.'V1,  <-:f  th^s  date. 

(Si-iieJ,)  X\M.  il  TINSLEY,  TreasV 

"  ExEfTTi  v::   Dkpartment, 

.Miilv.:-.  viile,  July  11,  1850. 
Lot  a  ii.\;nt  is^Mie  to  Gcor.^e  C.  Ti'^lcnor  and  Matthew  Wil- 
ir.ni>,  .;f  Lee  coai:ly. 

iiy  the  Go  vein  or. 

B.  V,  GULLET,  S.  E.  D.'' 

To  the  iiiiro.hictioii  of  this  certififNufe  and  entries,  defend- 
ant ol'jected,  on  l!io  ground  that  said  certificate  tended  to 
contradict  llieurant,  and  tbat  the  trrant  being  valid  upon  its 
face  con  id  not  be  atlae-k'cd  collaierally. 

The  Court  ovt^rnled  the  objection  and  admitted  the  certi- 
ilcate,  and  counsel  for  defendant  cxce[)ted. 

Therti  1>eiiig  no  controversy  as  to  the  facts,  the  jury  under 
thecharqe  and  direction  of  the  Judire,  found  for  the  plainiilT 
and  counsel  for  defendant  excepted. 

Slauojiter  &.  Ely;  and  Hawkins,  for  plaintiif  in  error. 

Vason  &  Davis,  contra. 
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By  the  CoiuL — LrMvi:iN  J.  d(  liverir.j^  the  opinion. 

The  conflict  of  title  in  this  case  is  between  n  rertifieate  of 
purchase,  math;  of  th(^  sale  of  ilie  lot  of  land  in  dispute  by 
the  Central  Bank,  under  the  An  of  18:J3,  (Cohb^  131,)  and  a 
grant  purportinu^  to  i.-^sue  ui^der  tlie  Act  of  1850.  {('ol)b^l\4.) 
The  former  bein^^  prior  in  pr-int  of  time,  will  of  course  be 
preferred,  unless  ihLT.t  l.e  some  law  to  prevent. 

Il  is  contended  that  the  eerli.l'UUe  must  yield  to  the  grant 
Wh}^  ?  Is  it  not  compf't^'Ut  for  the  Legislature,  to  direct  the 
mode  b^  which  titles  to  thr^  public  domain,  shall  be  convey- 
ed by  the  State?  And  if  tise  Lpi^i>hniire  has  not  ])r<\scribed 
the  issuing  of  a  irrant,  in  order  to  convey  lands  sold  by  the 
Central  Bank,  is  not  the  ri':ili'M)ti(^ation  of  tiie  purchase  by 
certificate,  as  complete  as  if  made  by  errant?  We  see  noth- 
ing to  contravene  this  conclusion.  And  such  was  the  de- 
cision of  this  Court  in  the  ca.sc  of  McLeod  arid  Dyer,  decided 
at  this  place,  six  monllis  slnee,  and  not  yet  published. 

But  by  the  certifiea'e  of  llic  Surveyor  General  of  tlic  State, 
the  introduction  of  which  as  testimony  was  objected  to,  but 
which  we  hold  was  j^ropcrly  admitted,  it  turns  out  that  the* 
grant  instead  of  Wawv:^  made,  suspended  from  the  operation 
of  the  Act  of  18  17,  was  issued  on  the  sale  of  this  lot,  under 
and  hy  virtue  of  that  v{*ry  Act.  And  by  inspection  of  the 
statnte,  it  is  evident  that  it  was  misconstrued  by  the  Govern- 
or ;  and  tliat  it  gave  no  authority  to  sell  this  land.  Cobb  709. 
Besides,  the  Act  of  1S50,  {Cobb  714,)  did  not  author- 
ize a  grant  to  issue  to  land  sold  under  the  Act  of  1847, 
as  this  lot  was;  but  on  the  contrary,  it  directed  grants  to  issue 
to  the  bona  fide  owner  of  square  lots  or  fractions,  wliich  were 
*^  suspended  from  the  operation  of  the  Act  of  1847."  There 
is  no  authority  therefore  to  issue  this  grant,  there  having  been 
none  to  sell  the  land. 

If  grants  cannot  be  attacked  in  this  State,  either  by  scire 
yaciciSj  or  by  bill  in  chancery,  filed  directly  for  that  purpose 
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perhaps  more  latitude  should  be  allowed  to  impeach  them 
collaterally  and  by  aliunde,  or  rather  outside  proof.  The 
Geneiai  Assembly  has  passed  an  Act,  authorizing  mistakes 
in  grants  to  be  proven  by  parol  at  law.  This  is,  I  was  going 
to  say,  a  step,  but  it  is  more,  a  stride  in  the  direction  indica- 
ted. And  it  is  the  duty  of  Courts  to  follow  the  lead  rather 
than  struggle  to  check  and  restrain  the  expression  of  the 
popular  mind,  as  to  any  matter  of  public  policy.  By  doing 
so,  they  keep  the  popular  will  under  wholesome  control. 
Whereas,  by  a  different  course,  it  overleaps  all  bounds,  and 
in  its  wantonness  sweeps  away  much  that  should  have  been 
preserved. 

McDonald  J.  absent. 


Henry  P.  Wooten,  adm'r,  &c.,  plaintiff  in  error,  vs.  Grif- 
fin Smith,  et  al,  defendants  in  error. 

While  any  material  allegation,  conslituling  the  equity  of  the  bill,  remains  un- 
answered, the  injunction  will  not  be  dissolved. 

New  matter  introduced  in  the  answer,  and  not  responsive  to  any  charge  in  the 
bill,  should  not  be  considered,  on  a  motion  to  disfc^olve  an  injunction. 

In  Equity,  from  Lee  county.  Decision  by  Judge  Allen, 
at  December  Term,  1S58. 

Elizabeth  D.  Johns,  executrix  of  the  last  will  and  testa- 
ment of  Enoch  Johns,  deceased,  filed  this  her  bill  against 
Griflfin  Smith,  William  M.  Petty,  and  Samuel  Lindsey, Sher- 
iff of  Lee  county,  seeking  to  set  aside  a  sale  by  said  Sheriff, 
of  a  lot  of  land  belonging  to  the  estate  of  her  testator,  and  to 
enjoin  said  Sheriff  from   executing  a  deed  of  conveyance 
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of  the  same  to  Smith  and  Petty,  and  from  dispossessing  com- 
plainant from  said  premises. 

The  bill  stales,  that  Enoch  Johns,  complainant's  testator, 
with  others,  on  the  3d  day  of  Angust,  1852,  became tlie  sure-^ 
ty  of  one  Edward  Sessions,  Tax  Collector  of  said  connty. 
That  on  the  21st  Febrnary,  1857,  the  Inferior  Court  of  said 
county,  silting  for  county  purposes,  had  judg^nent  entered 
against  the  said  Sessions  and  his  sureties,  on  the  official 
"bond,  for  the  sum  of  S:M4   19,  besides  interest  at  the  rate  of 
twenty-five  per  cent,  per  annum.     Said  judgment  was  en- 
tered lip  against  complainant  and  Tlicmias  H.  Moody,  exe- 
cutrix and  executor  of  said  Enoch  Johns,  as  well  as  the  oth- 
er sureties,  aUhough  no   notice  thereof  liad   been  given  to 
them,  that  said  judgment  would  be  entered.     That  by  vir- 
tue of  the  ^eri  facias  issued  upon  said  judgment,  the  Sheriff 
levied  upon  a  negro,  the  property  of  Joseph  S.  Cross,  one  of 
the  sureties,  and  a  defendant  in  said  Jt,  fa,  ;  but  before  the 
sale  of  said  negro.  Cross  satisSed  the  execution,  as  complain- 
ant   was    informed    and    believed,  by  giving  credit  for  the 
amount  due  thereon,  on    a  demand  which  he,  Cross,  held 
against  tlie  comity. 

Thie  bill  further  states,  that  afterwards.  Cross  having  con- 
trol of  said  execution,  directed  the  same  to  be  levied  on  the 
property  of  his  co-surety,  complainant's  testator,  and  the  Sher- 
iflF,  in  pursuance  of  said  direction,  came  to  the  residence  of 
complainant,  and  iti formed  her  tfiat  if  she  did  not  piy  olF  said 
execution,  he  would  levy  the  same  upon  the  lot  of  land  on 
which  she  resided,  the  same  being  part  of  the  estate  of  her 
testator ;  that  she  replied,  '*  that  if  he  had  to  levy  on  land,  to 
levy  on  the  Iluckabay  lands  beloDgitjg  to  said  estate."  That 
the  Sheriff,  in  disregard  of  the  wishrs  and  rights  of  com- 
plainant, levied  said  execution  on  the  h>t  (►flaud  wh(*reon 
complainant  resided,  and  on  which  were  all  the  houses  and 
improvements  of  llie  settlenient,  and  in  tlui  middle  of  the 
plantation,  and  advertised  the  same  to  h(j  soil  on  the  first 
Tuesday  in  January,  1868,  without  referring  to  t!ie  improve- 
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meuts  or  situaiioii  of  said  lot,  and  that  said  SherilF  failed  to 
notify  compiaiuanr  of  the  levy  so  made.  That  said  land 
was  sold  by  the  SlierKFon  the  5th  January,  ISjS,  and  bought 
by  the  said  Gritlin  Smith,  for  the  sum  of  five  hundred  dol- 
lars, and  said  laud  was  worth  two  thousand  dollars. 

The  bill  further  c]ian:^i^s,  that  said  Sheritfand  William  M. 
Petty  were  interested  with  Sniilh  in  the  purchase;  that  no 
payment  has  been  made  by  Smith  to  the  Sheriff  of  the  pur- 
chase money,  nor  any  conveyance  of  the  pn-mises  executed 
to  him. 

The  bill  was  sworn  to,  and  the  injunction  issued  as  pray- 
ed f  )r. 

Complainant  was  dismiss.^d,  afier  the  filing  of  the  bill, 
from  her  executorship,  and  IIiMiry  P.  Woolen  appointed  ad- 
ministrator de  bonis  nan  cum  te^lanicntocuDtcxo,  and  made 
the  party  complainant. 

After  Wooteu's  appointment  as  administrator,  &:c.,  he 
amended  the  bill,  stating  and  charging  that  said  sale  by  the 
Sheriff  was  void,  for  the  reason  that  said  jndunnmt  and  Ji. 
JcLy  under  which  said  sale  was  made,  being  against  Moody 
and  Mrs.  Johns,  as  executor  and  executrix,  and  they  having 
a  large  amount  of  other  assets  in  hand,  could  not  be  levied 
npon  the  real  estate  of  testator. 

The  amendniMil  furiln^r  tendered  to  Smith  and  Petty  the 
full  amount  paid  by  them  to  the  Sheriff  for  said  land,  and 
inetresi  thereon. 

The  bill  as  amended  further  states,  that  tlie  com]>lainant, 
Wooten,  should  not  be  dispossessed  of  said  premises,  which 
have  come  into  his  possession,  as  administrator,t/e  bonis  noriy 
&c.,  since  said  sale,  by  virtue  of  appointment  to  such  office 
by  the  Court  of  Ordinary,  and  the  Sheriff's  right  to  dispos- 
sess having  been  waived,   abandoned  and  abrogated,  by  vir- 
tue of  a  subsequent  agreement  between  Mrs.  Johns  and  the 
purchaser,  and  inider  which  agreement  she  was  holding  pos- 
session when  dismissed  from  her  executorship  as   aforesaid 
as  appeared  by  defendants'  answers. 
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And  funlier  aud  lazily  tlio  biil  prayul,  that  said  Smith 
and  Petty  should  n^cclvo  the  amount  paid  by  thorn  fi)r  said 
land,  and  deliver  up  th^^  ronvoyauro  (-a^r-utrd  to  theai  by  the 
Shcrifi;and  that  thoy  be  per[)ctr.ally  onjoin-d,  ^c. 

The  answer  of  Lindsey,  tin;  Sh'.-iiV,  admits   the  d*-Atli  of 

Enoch  Jfdms,  liLs  senuriiyshi[>  to  tlie  Tax:  C-MkcU.r,  v\d  the 

jnd^ruient  aiid  exnruti(^n  on  the  (-ir^dal  bond,  a ^  sia:-  J  iii  ths 

bilC^»^^  denied  that  Cnvss  .n'er  y^ul  .-anl  jn.ljiihMir,  (.r  any 

part  thereon,  but  admits  that  he  wrut  to  Cicl-s  lo  make  ah;vy; 

that    he  made  some  obj(;ction  to  it,   and  that  {Uvcq  was  an 

undorstandiii.q   ])f'tw(  tm    th.m   that  a   m-ro   b-'V  s!iv»iild  bo 

levied  on,   ])ut  he  was  ru^^'er  sold.       Kvk.ws   m-U-iii:;  uf  any 

payment  made  by  Cr  ss  on  said  ju Ijui^uit,  or  of  his  having 

any  claim  to  the  sr.m*\ 

The  answer  further  s:alrs,  lint  ],  ^fore  said  levy  was  made 
on  the  land,  lie  had  b  .i.'don  th  »  .•  am'^  by  via;u)   of  a.^-uher 
Ji,  fa.  ac^ainst  tlie  exoeutor  and   ev^f'Utrix  (»f  said   t.-tator, 
which  was  destroyed  by  the  burnli-/  of  the  e  a.rldu>nse.  Said 
levy  was  made  in  the  snmtner  of  1.S57,  ond  advi-rtis.  ;],  and 
-  on  the  j>romise  r.f  ro!n}dainu!it  to  j-ay  oil  the  mm  \e,  tl-.e  sale 
was    po^tpon^i.     The  mon^y  was  not  p ai'l  ;  ar.d  whci   the 
last    levy   was  made,  conii)lainant  was   inforn;ad  tlua  she 
must  pay  both  fi.  fas.,  as  tlie  land  W(.uM  be  aa\aiti. .  d  for 
sale  under  both  levies,  and   that  tb.e  adv(  rii.a  ::: -nt  :^1  ftith 
as    an    exiiibit   to  the  biil,  is   a  true  copy   of  the    ori-inal. 
Admits  that  the  land  was  sold  at  the  time  slated  in  the  bill, 
and  bought  by  said  Smith  and  Petty  for  S^hS,  but  denies  all 
and  any  agreement,  understanding  or  combination  between 
himself  and  Smith  and  Petty,  or  that  he  had  any  interest  in 
said  sale,  or  that  there  was  any  fraud  or  concialment  about 
the  matter;  but  avers  that  said  sale  was  fair  and  bona  fide ; 
that   Smith  and  Petty  have  paid  the  purchase  money,   and 
that  too  in  complainant's  presence,  and  at  her  house.     That 
it  was  agreed  between    complainant,  and   Smith  and  Petty, 
after  the  sale,  that  complainant  was  to  retain  possession  un- 
til the  Monday  after  the  sale,  and  if  by  that  time  she  would 
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pay  the  amount  paid  by  thcMn  for  the  land,  that  the  title 
should  be  made  to  her.  That  the  execution  of  the  convey- 
ance to  the  purchasers  uas  delayed  until  after  the  said  peri- 
od, but  he  soon  thereafter  made  to  them  said  conveyance, 
on  being  informed  that  complainant  liad  failed  to  pay  said 
money. 

Smith  and  Petty  answer,  that  they  know  nothing  of  the 
matters  stated  in  the  bill  up  to  the  time  of  the  sale,  and  as 
legal,  innocent  purchascMs,  insist  upon  strict  proof  of  ail  the 
allegations  and  charges  alfixting  iheir  rights.  They  ad- 
mit they  purchased  th(?  land;  that  the  same  was  sold  un- 
der two  fi.  fas.  They  deny  that  the  Sherifl'  had  any  inter- 
est in  said  purchase,  or  that  the  same  was  fraudulent;  and 
deny  all  combination,  but  that  they  bought  said  land  in  good 
faith,  at  a  legal  salt^,  as  the  highest  bidders,  and  are  innocent 
purchasers;  that  they  paid  the  purchase  money  in  complain- 
ant's presence,  and  at  her  house.  They  admit  that  the  Sher- 
iff's deed  was  not  made  until  the  next  week  after  the  sale, 
but  deny  that  this  was  by  virtue  of  any  agreement  before  or 
at  the  sale. 

Upon  the  coming  in  of  tlie  answers,  and*upon  a  rule  to 
show  cause,  the  Cliancellor  dissolved  the  injunction,  upon 
the  ground  that  all  the  equity  of  the  bill  was  sworn  off;  to 
which  decision  counsel  for  complainant  excepted. 

Vason  &.  Davis;  G.  J.  Wright,  for  plaintifTin  error. 

McCay  &  Hawkins,  contra. 

By  the  Court, — Lum?kix,  J.  delivering  the  opinion. 

Our  conclnsi  )n  is,  to  hoi  1  u])  ilio  iiijiiticiitju  in  this  case, 
lUitil  the.  inMri?rj:  of  ijie  hill.  Sanui*!;  Lindsty,  the  Sheriif, 
has  not  av'couuKHl  for  tlu*  n(\gro  Un'U'd  on  by  the  execution. 
And  uniil  (iiat  is  dom ,  tin;  presuiiption  of  law  is,  that  the  fi, 
fa,  was  sali>fi('d  before  it  was  levied  on  the  land.  And  if 
that  be  so,  the  purchasers  could  derive  no  title  from  the  sale. 
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The  Sheriff  admits  that  he  levied  on  the  negro,  but  says  he 
did  not  seize  him.  Why  he  did  not,  and  what  became  of 
him,  and  why  he  was  not  sold,  does  not  appear.  We  infer 
that  he  left  him  with  Cross,  the  defendant,  whose  property  he 
was.     That  does  not  discharge  the  Sheriff. 

As  to  the  other  small  execution  under  which,  it  is  alleged 
in  the  answer,  the  land  was  also  sold,  this  is  altogether  new 
matter,  and  not  responsive  to  any  charge  in  the  bill.  And 
consequently,  should  not  have  been  considered  in  determi- 
ning the  motion  to  dissolve.  If  true,  it  will  be  very  material 
upon  the  hearing. 

Judgment  reversed. 

McDonald  J.  absent. 


27    221 
1 120    4«> 


Robert  S.  Hardaway,  plaintiff  in  error,  vs.  Allen  B.  Drum- 
MOND,  et  al.,  defendants  in  error. 

A  recovery  by  or  against  tbe  heirs  at  law,  may  be  pleaded  in  bar  to  a  suit 
brought  by  tbe  administrator  of  the  estate  for  their  benefit,  there  being  no 
debts  due  or  owing  by  the  intestate. 

In  Equity,  from  Muscogee  county.  Decision  by  Judge 
WoRRiLL,  on  demurrer,  at  May  Term,  1858. 

This  case  was  before  the  Supreme  Court  at  Macon,  Janu- 
ary Term,  1857,  and  the  facts  will  be  found  fully  stated  in 
2\8t  GcuRep.  433. 

The  defendant  met  the  bill,  in  the  first  instance,  with  a 
demurrer  on  three  grounds.  1st.  For  want  of  equity.  2d. 
For  want  of  proper  parties  complainants — that  the  legal  rep- 
resentative^ and  not  the  heirs  at  law,  of  the  idiot,  alone  had 
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the  rii^lit  to  call  defendant  to  an  accnnit.     3J.  For  muiiifa- 
riousiiess. 

The  Court  below  sustained  this  demurrer  and  dismissed 
the  hill,  which  decision,  upon  error  assigned,  was  reverbx^d 
by  the  Supr  ^nie  Court.     (See  21  Ga.  licj\  433.) 

The  case  being  reniandrd,  came  u}>a;^ain  for  a  hearing  in 
the  Court  below,  when  d(  frndaut  a^^ain  demurred  to  the  bill, 
1st.  For  want  of  equity.  2d.  Muhilariousness,  and  3d,  for 
waut  of  th«^  proper  parties  defeiidaiit — in:ii>tiu?j  {hat  the  rep- 
resentaiiv  e  of  Wiliiaiu  F.  Fninimond,  dt  c.  as^  d,  sliould  be 
made  a  {)aity. 

The  Court  overruled  the  demurrer,  and  defendant  excep- 
ted and  assi^Mis  error. 

It  is  pro[>('r  here  to  state,  that  afdM'  the  ca^e  was  remanded 
to  the  Court  below,  uiuier  thejndguieut  of  the  SupriMue  Court, 
complainants  amended  their  bill,  statiug,  as  a  reason  why 
the  representative  of  the  estate  of  Wiliuini  F.  Drunuiioud 
was  not  m.ide  a  j)arly  to  Vae,  bill,  that  sjid  WiJham  F.  had 
no  interest  in  said  eanse,  having  never  reCiUved  any  money  or 
other  thing  belonging  to  i:-aid  idiot;  but  having, , while  living, 
and  more  than  a  quarter  of  a  century  ago,  been  sued  by  Rob- 
ert S.  liardaway,  the  defendant,  as  a  mere  irresponsible 
instrument,  to  enable  defendant  to  retain  in  his  hands  the  es- 
tate of  said  idiot.  And  fiuther,  that  said  Wm.  F.  Drumniond 
is  not  made  a  party,  because  he  departed  this  life  more  than 
twenty  y(*ars  bet'ore  the  fding  of  the  bill,  totally  insolvent, 
leaving  no  estate  of  any  value,  and  no  administration  was 
ever  taken  out.  That  said  William  F.  died  in  1832,  and  if 
he  left  any  estate,  the  same  has  long  since  been  distributed, 
without  notice  of  any  claim  by  the  said  Roberts.  IIarda\vay, 
who  was,  before  or  at  the  time  of  his  death,  and  for  many 
years  thereafter,  the  only  party  entitled,  and  whose  duty  it 
was  to  give  such  notice,  and  sue  for  and  recover  said  claim 
if  any  existed;  and  that  all  remedy,  if  any  ever  existed, 
against  the  said  William  F.  Drummond  or  his  estate,  has 
long  since  been  barred  by  lapse  of  lime;  and  this  in  conse- 
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qnence  of  the  drfaiilt  and  iirgllycnceof  buid  defendant  guar- 
dian of  said  idiot. 

It  was  to  this  bill,  as  ilms  aniend(^d,  that  said  la^t  nieiiiion- 
ed  deniiiirt,T  was  filrd. 

Dough KHTV,  for  plaintilf  in  err<n\ 

Holt  &i  HurrniNs,  rc'pje>ei;tt:d  by  B.  Hill,  cuuira. 

By  ike  CoiirL — Lu:.irKiN  J.  dtlivcrinij  the  oinnion. 

This  crx'<o.  has  b^iMi  up  b^^foro,  (st^e  21  Ga.  7?r/?.  433,)  ar.if 
the  otily  IH'W  point  presfiited  is,  that  the  administrator  ot' 
Win.  F.  Drtuiiinond,  with  whcin  it  is  ^lll<^L^Ml  the  defendant 
fraud  i;lently  .^<ni!ed  lor  the  proj.eity  of  the  idiot,  is  not  Jnadt^ 
a  party  to  the  bill. 

Wni.  F.  Drnininond  died  ir^tny  years  au^o.  He  is  nnrep- 
resented,  and  his  (^stiie  is  iii>olvent.  Why  make  liis  admin- 
istrator a  party?  It  is  ar^ni^d  that  the  proi(»etion  of  Uobert 
S.  liardaway  n>qnires  this  to  b*)  done.  Oiherwise,  an  ad- 
ministrator ini:^ht,  at  s  jnie  future  time,  be  appointed,  who 
might  recov(^r  this  pro|ieity. 

The  heirs  of  the  idiot  are  the  eomplainants  in  thel)ill;and 
a  dticree  against  them  eoiiM  be  pleaded  in  bar  of  any  snii 
brought  by  an  administrator  for  their  benefit — there  l)eiKw 
no  debts  owing  by  the  idiot.  This  Oourt  has  often  ree«>i:- 
iiized  and  entbreed  this  doctrine, in  att<mi[>rs  which  liave  been 
made  to  recover  property  indi-eclly  thronizh  tlie  representa- 
tive of  an  estate,  for  the  benefit  ot  the  Iieirs,  when  ilie  heirs 
theiiiseires  were  barred. 

Judgment  affirmed. 
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F.  C.  Taylor  &  Co.,  plaintiffs  in  error,  vs.  James  M.  Hughes, 
defendant  in  error. 

Xolice  is  given  by  an  insolvent  debtor  to  his  creditors,  that  he  will  apply  at  the 
next  Term  of  the  Superior  Court  for  an  order,  appointing  a  time  lo  hear  his 
application  for  a  discharge.  At  the  Court,  he  moves  to  take  the  oath,  the 
creditor  by  his  counsel  being  present,  making  no  complaint  that  he  is  sur- 
prised by  the  form  of  the  notice,  and  on  that  account  asking  for  time  to  show 
cause  against  the  motion. 

Held,  That  the  law  has  been  substantially  complied  with.  And  further,  that  our 
insolvent  laws  are  to  be  liberally  construed  in  favor  of  liberty. 

Discharge  under  Honest  Debtors'  Act  Decision  by  Judge 
Bull,  at  May  Term,  1858,  of  Muscogee  Superior  Court. 

James  M.  Hughes  applied  at  this  Term  of  the  Court  to  take 
the  benefit  of  the  Act  for  the  relief  of  honest  debtors.  Among 
the  creditors  to  whom  he  alleged  he  gave  notice,  under  the 
provisions  of  said  Act,  were  F.  C.  Taylor  &  Co. 

When  the  case  was  called,  and  a  motion  made  to  admit 
Hughes  to  take  the  benefit  of  said  Act,  F.  C.  Taylor  &  Co. 
objected,  until  Hughes  should  prove  that  due  notice  had  been 
givtnto  them  of  said  application. 

Whereupon,  Lemuel  T.  Downing,  Esq.,  was  called  to  the 
stand,  who  testified  that  he,  as  attorney  for  F.  C.  Taylor  &  Co. 
had  received  no  notice  of  said  application,  other  than  the  fol- 
lowing, which  he  read: 

"  Georgia,  Muscogee  County, 
To  Lemuel  T.  Downing,   attorney  at  law  for  F.  C.  Taylor 
&  Co.,  one  of  my  creditors. 
You  are  hereby  notified  that  I  will  apply  to  the  honor- 
able Judge  of  the  Superior  Court  for  said  county,  on  the  se- 
'  in  May  next,  to  make  a  rule  or  order,  and  as- 
said  rule  or  order,  that  I  may  be  brought  before 
r  the  purpose  of  taking  the  oath  prescribed  for 
ors,  and  to  be  discharged.      April  2d,  IS 58. 
JAMES  M.  HUGHES.'^ 
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The  applicant  then  renewed  his  motion  to  take  the  oath 
and  be  discharged.  To  which  motion  Taylor  &  Co.  objected, 
upon  thegroimd  that  they  had  not  been  served  with  such  a 
notice  as  the  Act  of  1S23  required,  (no  objection  was  made 
to  the  mode  of  service,)  and  that  they  should  be  discharged 
as  parties  to  said  proceeding.  Which  motion  the  Court  re- 
fused, holding  that  the  notice  was  sufficient  to  make  Taylor 
&  Co.  parties,  and  counsel  for  Taylor  &  Co.  excepted. 

The  names  of  F.  C.  Taylor  &:  Co.  were  then,  by  order  of 
the  Court,  inserted  in  the  record  of  the  cause,  among  other 
creditors,  as  having  been  duly  notified  of  said  application, 
and  Taylor  &  Co.  excepted. 

And  thereupon  said  Hughes,  (Taylor  &  Co.  objecting,)  was 
allowed  by  the  Court  to  take  the  oath  and  be  discharged,  as 
provided  by  Act  of  1823.  To  which  also  counsel  for  Taylor 
^' Co.  excepted  j  and  thereupon  tendered  their  bill  of  exceptions, 
assigning  as  error  the  foregoing  decision  and  orders. 

L.  T.  Downing,  for  plaintiff  in  error. 

Ramsat  SlCarithers,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

The  complaint  in  this  case  is,  that  the  debtor  gave  notice^ 
in  terms  of  the  Acts  of  ISOl  and  1809,  that  he  would  a[)ply 
to  the  Court,  at  its  next  Term,  for  an  onler  appointing  a  time 
to  hear  the  application  of  the  insolvent  for  his  discharge; 
and  that  consequently,  he  was  not  entitled  to  move  insianter 
to  take  the  oath,  under  the  Act  of  1823. 

When  the  case  was  reached,  and  called  in  its  order,  the 
debtor  moved  to  be  admitted  to  take  the  benefit  of  the  Honest 
Debtors' Act.  The  creditor  had  received  ample  notice,  and 
was  present  by  his  counsel  in  Court.  He  did  not  ask  for 
time,  or  the  appointment  of  a  future  day,  to  file  oljections 
to  the  application.     If  he  had,  and  slated  that  he  was  sur- 

VOL.  XXV II. — 15 
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prised  by  the  form  of  the  notice,  and  by  reason  thereof  was 
not  prepared  to  contest  the  motion,  or  show  cause  against  it, 
time  no  doubt  would  have  been  allowed  for  tliat  purpose. 

The  law,  we  think,  has  been  substantially  complied  with. 
And  the  involve  nt  debtors  Acts  should  be  liberally  construed 
in  favor  of  hberty. 

Judgment  affirmed. 


William  J.  Ri;ese,  et  al.,  plaintiffs  in   error,  vs.  John  W. 
Shepherd,  executor,  defendant  in  error. 

The  second  original  of  a  declaration  againbt  two  persons,  was  served  only  thir- 
teen days  before  Court. 

IIeld,ThB\  the  suit  became  a  Duliiiy,  under  the  Sth  section  of  the  Judiciary 
Act  of  1799. 

Complaint, in  Sumter  Superior  Court  Decision  by  Judge 
Allen,  at  September  Term,  1858. 

This  was  an  action  by  John  W.  Shepherd,  executor  of 
Andrew  H.  Tarver,  deceased,  against  William  J.  Reese,  of 
Sumter  county,  and  William  M.  Brown,  of  the  county  of 
Marion,  on  a  promissory  note. 

The  orignal  petition  was  filed  in  the  office  of  the  Clerk  of 
the  Superior  Court,  February  17th,  1857, and  process  issued, 
requiring  the  defendants  to  app'^ar  at  the  Superior  Court  in 
and  for  the  county  of  Sumter,  on  the  second  Monday  in 
March  next, thereafter;  Reese  was  served  on  the  21st  Feb- 
ruary, 1857,  by  the  Sheriff  of  Sumter  county.  The  second 
original  for  Marlon  county  issued,  and  was  served  on  Brown 
the  24lh  February,  1857. 

The  Superior  Court  of  Sumter  county,  to  which  the  de- 
fendants were  required  to  appear,  commenced  its  session  the 
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9th  March,  1857,  aiitl  service  on  Brown,  was  therefore  only 
thirteen  days  before  the  Court  to  whicli  (lie  suit  was  return- 
able. 

At  September  Term,  1857,  plaintiff  took  a  verdict  and  en- 
tered up  judgment,  upon  which  ^fi  fa,  was  issued,  and  lev- 
ied on  the  property  of  Reeso,  who  fil( d  an  aHidavit  of  ille- 
gality on  the  ground,  that  Brown,  his  co-defendant  was  not 
served  in  time.  The  Court  sustained  the  il lethality,  hut  held 
that  the  writ  was  returnable  to  Septenib(;r  Term,  1857,  and 
passed  an  order,  that  the  verdict  and  judgment  be  set  aside, 
and  the  case  stand  for  trial  at  September  Term,  1858. 

At  this,  the  September  Term  1858,  defendants  moved 
to  dismiss  the  action,  on  the  ground  of  want  of  service  in 
time  as  above  stated. 

The  Court  refused  the  motion,  and  plaintiff  had  a  verdict, 
and  defendants  excepted. 

McCay  &  Hawkins,  for  plaintiff  in  error. 
L.  R.  Redding,  contra. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

The  Statute  says,  "And  if  any  such  process  shall  be  de- 
livered to  the  Sheriff,  or  other  officer,  whose  duty  it  shall  be 
to  execute  the  same,  so  late,  that  it  cannot  be  served  in  man- 
ner aforesaid,  twenty  days  before  the  sitting  of  the  Court  to 
which  it  shall  be  returnable,  such  process  shall  not  be  exe- 
cuted, but  the  officer  shall  return  the  same  with  the  truth  of 
the  case.'^     Pr.  Dig,,  420. 

Shall  not  be  executed — these  are  the  peremptory  words  of 
the  Statute. 

The  Statute,  then  goes  on  to  say,  that  '*  all  process  issued 
and  returned  in  any  other  manner  than  that"  therein  before 
"  directed  shall  be"  "  null  and  void." 

These  latter  words,  then,  apply  to  this  case,  and  when  they 
do  apply  to  a  case,  they  render  the  whole  proceeding  a  nulli- 
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ty.     So  it  has  ever  been  held.     See  Ingramvs.  LiUhy  16  Ga, 
Rep,,  194. 

This  case  is  much  stronger  than  that,  for  in  this,  there  was 
no  appearance  by  the  defendants. 

But  I  must  say,  that,  I  think,  if  there  is  one  Statute  that 
needs  amendment,  it  is  this  one  in  relation  to  the  issue  and 
return  of  process. 

We  regret  being  compelled,  as  we  think,  we  are,  to  reverse 
the  judgment 

Judgment  reversed 

McDonald  J.  absent. 


1  ^r^l 

in03  6l4i 


Pleasant  J.  Phillips,  executor,  plaintiff  in  error,  vs.  Wil- 
liam H.  Lamar,  late  Sheriff,  defendant  in  error. 

If  a  Sheriff  collect  money,  and  of  his  own  accord  deposits  the  money  in  a  Bank 
-which  fails,  he  is  liable  to  respond  to  the  plaintiff. 

Rule  against  Sheriff,  from  Muscogee  county.  Decision  by 
Judge  Worrill,  at  November  Term,  1858. 

This  was  a  rule  against  William  H.  Lamar,  late  Sheriff  of 
Muscogee  county,  to  shew  cause  why  he  should  not  pay  to 
the  plaintiff  the  amount  due  on  a^./«r.  placed  in  his  hands, 
at  the  suit  of  Pleasant  J.  Phillips,  Executor  of  H.  H.  Lowe, 
against  Alfred  Iverson. 

Lamar  answered,  that  he  collected  the  money,  and  on  the 
same  day  deposited  it  in  the  Manufacturers  and  Mechanics 
Bank  of  Columbus,  a  chartered  Bank,  then  doingbusiness,  and 
in  good  credit ;  that  he  kept  his  bank  account  of  deposit  at  said 
Bank;  that  said  money  remained  on  deposit  to  his  credit  as 
Sheriff,  ready  to  be  paid  to  the  plaintiff  upon  call  or  demand, 
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and  that  before  said  call  or  demand  was  made,said  Bank  failed 
and  the  money  now  remains  on  the  books  of  said  Bank,  to 
respondent's  credit,  and  he  olfers  to  give  to  plaintiff  a  check 
upon  said  Bank  for  the  same,  or  assign  the  same  to  liim. 

The  amount  received  by  the  Sheriff,  was  §949  59,  in  full 
of  principal,  interest  and  cost,  29th  August,  1856.  The  Man- 
ufacturers and  Mechanics  Bank  failed  on  the  2d  November, 
1856. 

This  rule  was  issued  from,  and  heard  by  the  Inferior 
Court,  which  Court  discharged  the  same;  to  which  decision, 
counsel  for  Phillips  excepted  and  sued  out  a  certiorari  to 
correct  and  reverse  said  order. 

Upon  hearing  the  same,  the  presiding  Judge  of  the  Superior 
Court,  (Worrill,  J.)  dismissed  the  certiorari,  and  affirmed  the 
judgment  of  the  Inferior  Court,  and  counsel  for  Phillips  ex- 
cepted to  said  decision,  and  assigns  the  same  as  error. 

R.  W.  Denton,  for  plaintiff  in  error. 

Wiley  Williams,  contra. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  law  makes  the  Sheriff  the  collecting  officer  under  fi- 
nal process  of  the  Courts,  and  it  holds  him  liable  to  a  stringent 
and  summary  liability.  If  he  fails  to  do  his  duty  according 
to  the  exigency  of  the  process  in  his  hands,  the  plaintiff  is  not 
compelled  to  resort  to  the  tardy  remedy  of  an  ordinary  suit, 
but  he  may  proceed  against  him  by  rule,  as  for  contempt, 
and  coerce  the  payment  of  the  money  instanter,  which  he 
ought  to  have  in  Court,  and  would  have  had,  but  for  his 
misconduct. 

The  strictness  of  the  law  as  enacted  by  our  L^'^islatnre, 
and  as  enforc-d  by  onr  Courts  in  regard  to  Sheriffs,  grows 
out  of  the  important  relations  which  that  officer  sustains  to 
the  con^imunity,  as  the  exerntor  of  the  final  judgment  of  the 
law.     The  interests  of  every  litigant  who  obtains  ajudgnient 
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ill  the  Court,  must  necessarily  be  coniiiiittetj  to  his  hands,  if 
the  judgment  cannot  be  otherwise  enforced  than  through  the 
use  of  the  process  of  the  Courts.  The  Conrts  of  Georgia  had 
ever  held  (prior  to  the  passing  of  the  act  of  1839  to  make  valid 
certain  bonds,  Cobb^  534  and  535,)  where  I  have  practiced 
before  the  establishment  of  this  Conrt,  that  contracts  made 
by  Sheriffs  with  defendants,  whose  property  had  been  taken 
in  execution,  for  leaving  the  properly  executed  in  their  hands, 
were  void  for  ease  and  favor,  as  being  against  the  policy  of 
law.  The  Acts  referred  to  validates  contracts  as  between 
Sheriffs  and  other  officers  named  therein,  and  defendants 
made  for  the  above  purpose  ;  but  such  contracts  it  is  expressly 
declared,  shall  not  aftect  the  rights  of  plaintiffs,  or  their  reme- 
dies against  Sheriffs  and  other  olRcers. 

This  act  expresses  strongly  the  Legislative  mind,  that  pri- 
vate arrangements  made  by  Sheriffs,  who  are  officers  of  the 
law,  with  defendants  whose  properly  they  may  have  levied 
on,  for  the  forth-coming  of  the  property,  shall  not  prejudice  the 
interest  of  plaintiffs.  It  certainly  cannot  be  held  that  con- 
tracts or  arrangements  in  regard  to  the  money  by  Sheriffs,after 
.  it  is  in  hand,  by  means  whereof  it  is  exposed  to  loss,  and  ul- 
timately lost,  can  be  allowed  to  exonerate  them  from  liabili-  * 
ty  and  throw  the  loss  on  plaintiffs.  The  process  requires 
them  to  have  the  money  in  Court,  and  after  having  collected 
it,  nothing  but  inevitable  accident  can  relieve  them  from  lia- 
bility. The  Sheriff  had  collected  the  plaintiffs  money,  and 
without  authority  from  him,  and  of  his  own  accord,  had 
placed  it  on  deposit  in  bank  as  Sheriff.  It  was  put  in  bank 
on  general  deposit.  Such  a  deposit  creates  the  relation  of 
debtor  and  creditor,  between  the  bank  and  the  depositor.  It 
is  not  a  bailment,  for  the  bank  has  a  rii'ht  to  use  the  deposit 
as  its  own  money,  and  is  liable  to  pay  on  demand,  and  no 
interest  accrues  but  from  the  time  of  demand  and  refusal  to 
pay.  It  is  a  loan.  In  the  case  of  Broivn  vs.  Hanford^  5 
HiWs  Rep.  591,  it  was  held  that  the  Sheriff  afier  levying  on 
he  goods  of  a  defendant,  and  having  deposited  them  with  a 
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person  solvent  and  responsible,  who  receipted  to  him  for 
them,  was  not  liable,  the  goods  having  been  casually  burnt, 
and  without  fault  The  solvency  of  the  receptor  was  not 
questioned.  Judge  Cowen,  in  delivering  his  opinion  seems 
io  have  thought,  that  if  there  had  been  any  doubt  of  the 
ability  of  the  receptor  of  the  goods  in  that  case,  the  determin- 
ation would  have  been  diilerent,  and  remarks  very  truly, 
that  the  Sheriff  was  under  no  obligation  to  deliver  over  the 
goods,  and  must  see  at  his  peril,  that  the  substituted  security 
be  available.  And,  again, ''  it  is  of  the  nature  of  every  trust, 
that  when  the  trustee  parts  with  the  fund,  and  takes  a  sub- 
stituted security,  he  is  guilty  of  a  conversion  and  must  an- 
swer at  all  events."  It  is  diilicult  to  perceive  on  what  princi- 
ple the  case  was  decided,  as  it  was. 

I  will  remark  thut  it  cannot  be  recognized  as  law  here. 
Our  statute,  which  authorizes  Sheriffs  to  take  bonds  for  the 
forthcoming  of  property  on  the  day  of  sale,  but  holding  the 
Sheriffs,  nevertheless,  liable  to  plaintiffs,  if  the  property 
should  not  be  produced,  forbids  it.  I  repeat,  I  do  not  see  how 
the  case  can  be  supported  on  principle.  It  seems  to  me  that 
the  analogies  referred,  to,  are  not  apposite,  and  are  therefore, 
not  good  authority  for  it.  The  case  of  a  factor  del  credere  is 
not  the  case  of  a  public  officer,  on  whose  faithful  conduct 
the  whole  community  ^xe  forced  to  rely  for  the  attainment  of 
their  rights  through  the  Courts,  and  a  receiver  is  a  special 
officer  of  a  court  of  Chancery. 

A  man  has  a  choice  in  the  selection  of  a  factor,  but  not  so 
of  a  Sheriff;  and  a  receiver  is  under  the  order  and  control  of 
the  Court  to  which  he  owes  his  appointment,  and  is  ac- 
countable as  that  Court  shall  order  and  direct.  If  a  Sheriff 
can  excuse  himself,  by  delivering  over  property  taken  in  ex- 
ecution by  him  to  the  custody  of  an  individual  of  ability  to 
pay  for  it,  if  it  be  not  forthcoming  to  answer  the  plaintiffs  de- 
mand, and  it  be  casually  lost,  plaintiffs  are  subjected  to  inju- 
ry and  loss  at  the  hands  of  those  in  whom  the  law  does  not 
require  them  to  confide.     But  the  same  learned  Judge,  whose 
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remarks  I  have  already  quoted,  says  that  "  no  case  goes  the 
length  of  saying  that,  if  the  goods  be  destroyed  without  any 
fault  of  the  Sheriff,  the  plaintiff  shall  not  be  entitled  to  sue 
out  a  new  execution,  or  the  Sheriff  to  make  a  new  levy."  I 
would  say  it  would  be  an  extremely  hard  case  for  the  de- 
fendant to  be  subject  to  a  second  levy,  and  of  consequence, 
to  a  second  payment  of  the  debt,  if  his  property  sufficient 
to  satisfy  it  had  been  taken  in  execution  and  lost  or  destroyed 
without  his  fault     I  cannot  regard  that  as  sound  law. 

Sheriffs  cannot  force  on  plaintiffs  the  risk  of  the  solvency 
of  any  bank  in  which  they  may  choose  to  deposit  money 
which  they  collect  That  risk  is  their  own.  There  are  not 
banks  in  every  county  where  Sheriffs  may  deposit  money 
collected  by  them.  If  a  Sheriff  in  a  city  may  loan  money  col- 
lected by  him  to  a  bank,  and  every  general  deposit  is  a  loan,  a 
Sheriff  in  the  country  may  loan  to  an  indvidual  in  good  credit 
at  the  time,  and  if  the  failure  of  the  bank  should  excuse  the 
city  Sheriff,  the  failure  of  the  individual  ought  to  protect  the 
country  Sheriff  This  Court  cannot  countenance  or  affirm  a 
rule,  apt  to  operate  so  injuriously  to  plaintiffs.  The  Sheriffs 
will  run  but  little  risk  if  they  make  the  plaintiffs  or  their  at- 
torneys the  depositories  of  their  own  money,  which  may 
generally  be  done  with  the  slight  inconvenience  of  notifying 
them  by  mail  or  otherwise,  that  the  money  is  collected  and 
ready  to  be  paid. 

Judgment  reversed. 
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George   Hargraves,  adm'r.  Plaintiff  in  error,  vs.  Seaborn 
Jones,  defendant  in  error. 

[1.]  It  is  too  late,  when  a  cause  is  called  for  trial  on  the  raerils,  for  the  de- 
fendant to  move  to  dismiss  a  bill,  because  the  complainant  has  an  adequate 
common  law  remedy,  the  answer.*  all  being  in  and  no  demurrer  filed. 

[2.]  If  the  answer  admits  the  equity  in  tb«  bill,  or  what  is  alleged  as  equity, 
and  alleges  such  matter,  as,  if  proven,  would  defeat  the  complainant's  equity, 
which  matter  is  not  strictly  responsive  to  the  bill,  this  Court  will  not  control 
the  dIscrelioQ  of  the  Chancellor  below  in  retaining  the   injunction. 

In  Equity  in  Muscogee  Superior  Court  Decision  by 
Judge  Worrill,  at  May  Term,  1858. 

This  was  a  bill  filed  by  Seaborn  Jones  against  James  H. 
Shorter,  administrator  of  Eli  S.  Shorter,  deceased. 

The  bill  states  that  one  George  W.  Dillingham,  late  of 
Muscogee  county,  in  said  State,  departed  this  life  intestate, 
possessed  of  a  considerable  estate,  and  that  letters  of  admin- 
istration thereon  were  granted  to  John  Dillingham,  and 
that  complainant  and  Eli  S.  Shorter  became  his  securities; 
that  Shorter  died  in  1836  intestate,  and  James  H.  Shorter 
and  Sophia  Shorter  were  appointed  his  administrator  and 
administratrix, but  that  James  H.  Shorter  took  upon  himself 
the  principal  management  and  control  of  the  affairs  and 
assets  of  said  estate. 

The  bill  further  states  that  the  Farmer's  Bank  of  Chatta- 
hoochee instituted  suit,  and  recovered  judgment  against  the 
said  George  W.  Dillingham,  administrator  as  aforesaid,  for 
two  thousand  five  hundred  and  ninety-five  dollars  and 
seventy-eight  cents,  (§2.595  78)  besides  interest,  and  finding 
no  property  of  said  Dillingham  out  of  which  to  satisfy  said 
judgment,  said  Bank,  after  Eli  S.  Shorier's  death,  instituted 
suit  in  the  name  of  the  Inferior  Court,  as  a  Court  of  Ordi- 
nary, against  said  Dillingham  and  complainant,  upon  the  ad- 
ministration bond,  (o  recover  the  am;>unt  of  said  judgment; 
and  at  April  Term,  183S,  of  the  Superior  Court  of  said 
county,    recovered   judgment   against  said    Dillingliam  and 
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complainant,  as  survivors  as  aforesaid,  for  §2595,  as  princi- 
pal, and  $125  58  interest. 

The  bill  further  states  that  said  judgment,  although  nomi- 
nally for  the  Farmers'  Bank  of  Chattahoochee,  was  really 
for  the  benefit  of  Alfred  Iverson,  who  was  alone  beneficially- 
interested  therein,  and  that  Iverson  has  received  upon  said 
judgment  out  of  the  property  of  George  W.  or  John  Dilling- 
ham, or  both,  the  sum  of  $760  00,  and  that  complainant 
paid  on  said  judgment  the  sum  of  g2230  on  7th  October, 
1851,  leaving  a  balance  due  at  that  time  on  said  judgment  of 
about  ?  1057  60.  That  since  the  payment  above  stated  by- 
complainant,  Iverson,  on  the  day  of  1852,  trans- 
ferred said  judgment  to  James  H.  Shorter,  receiving  from 
Shorter  the  bills  of  the  Central  Bank  of  Georgia,  (as  com- 
plainant has  been  informed  and  believes)  which  bills  were 
at  a  discount  of  twenty  or  twenty-five  per  cent 

The  bill  further  states  that  John  Dillingham  is  insolvent, 
and  out  of  the  State,  and  that  James  H.  Shorter  intends  to 
collect  the  balance  due  on  said  judgment  out  of  complainant, 
who  was  only  a  security  with  Eli  S.  Shorter,  deceased,  and 
who  would  have  been  sued  thereon  with  John  Dillingham 
and  complainant,  had  he  been  in  life  at  the  time  suit  was 
brought.  That  James  H.  Shorter,  administrator  of  Eli  S. 
Shorter,  deceased,  has  a  large  amount  of  assets  in  his  hands, 
more  than  sufficient  to  pay  said  balance  due  on  said  judg- 
ment, and  had  at  the  time  he  purchased  said  judgment  from 
Iverson  ;  and  that  complainant  has  paid  more  than  one-half 
of  said  judgment,  and  if  the  balance  is  now  collected  from 
him,  he  will  be  driven  to  the  trouble  and  expense  of  com- 
mencing suit  against  the  said  James  H.  and  Sophia  Shorter, 
administrators  of  Eli  S.  Shorter,  deceased,  and  delayed  in 
the  recovery  back  of  the  money  thus  paid,  or  to  be  paid  by 
him. 

The  bill  prays  that  said  James  H.  Shorter,  as  the  principal 
acting  administrator  of  Eli  S.  Shorter,  deceased,  may  charge 
up  the  balance  due  on  said  judgment  to  the  estate  of  his  in- 
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testate,  and  to  contribute  to  complainant  what  is  due  to  him 
in  the  premises,  and  to  relieve  and  discharge  him  from 
all  further  liability  on  said  judgment,  &c.  There  was 
also  a  prayer  that  defendant  be  enjoined  from  all  further 
proceedings  under  said  judgment  and  execution,  until  the 
further  order  and  decree  of  the  Court. 

The  bill  was    read,  sanctioned,  and  an   injunction  ordered 
at  chambers,  25th  April,  1844. 

The  answer  of  defendant  admits  that  Dillingham  died 
about  the  time  stated  in  the  bill,  that  administration  was 
granted  on  his  estate,  and  bond  and  security  given  as  there- 
in stated;  that  Eli  S.  Shorter  died,  and  defendant  and  Sophia 
S.  Shorter,  administered  upon  his  estate,  and  that  defendant 
took  upon  himself  the  principal  burden  of  said  administra- 
tion, and  managed  and  controlled  most  of  the  assets — ad- 
mits the  recovery  of  the  judgment  as  stated  tn  the  bill,  and 
the  payments  thereon  from  the  property  of  Geo.  W.  Dilling- 
ham, and  by  complainant,  and  that  the  said  judgment  and 
ju  f(u  were  assigned  to  defendant  by  Iverson  5th  July,  1842, 
and  that  there  was  then  due  on  said  jugdment  a  balance  of 
glll7,  or  thereabouts — admits  that  he  paid  Iverson  in  Cen- 
tral Bank  bills  in  part,  which  he  received  at  par,  being  indebt- 
ed to  said  Bank;  that  he  purchased  said  judgment  on  his 
individual  account,  and  paid  for  the  same  out  of  his  own 
funds,  and  not  out  of  the  funds  of  the  estate  of  Eli  S.  Shorter ; 
that  the  transfer  thereof  was  made  to  him  individually — ad- 
mits that  John  Dillingham  is  insolvent,  and  has  moved  from 
the  State,  and  that  it  is  the  intention  of  detendant  to  collect 
the  balance  due  on  said  judgment  out  of  complainant — ad- 
mits that  Eli  S.  Shorter,  as  co-security,  would  be  liable  for 
one-half  of  said  judgment,  provided  Jones  had  paid  the 
same,  and  had  not  been  indemnified  by  the  estate  of  Dil- 
lingham— denies  that  he  has  assets  in  hand,  or  had  at  the 
time  he  bought  said  judgment,  belonging  to  the  estate  of 
Eli  S.  Shorter,  sufficient  to  pay  the  same,  or  any  part  thereof; 
but  alleges  that  he  has  fully   administered    and  paid  out  all 
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the  funds  that  have  come  to  his  hands,  and  that  there  are 
still  outstanding  debts  against  said  estate  not  paid,  an  J  de- 
nies his  liability  to  complainant  in  this  form  of  proceerJin^  ; 
charges  that  Jones  has  received  from  John  Dillingham,  ad- 
ministrator as  aforesaid,  cash  and  notes  and  other  property 
amounting  to  ten  thousand  dollars,  as  an  indemnity  against 
his  suretyship  on  said  bond. 

At  November  Term,  1848,  the  death  of  James  H.  Shorter 
being  suggested  of  record,  George  Hargraves,  his  adminis- 
trator, was  made  a  party  defendant. 

At  May  Term,  1857,  complainant  amended  his  bill,  charg- 
ing that  said  James  H.  Shorter  knew  that  his  intestate  Eli 
S.  Shorter  was  the  co-security  with  complainant  on  John 
Dillingham's  administration  bond,  and  that  said  John  Dil- 
lingham was  in  failing  circumstances,  and  would  not  be 
able  to  account  for  the  assets  of  George  Dillingham,  which 
had  come  into  hio  hands  as  administrator,  and  that  com- 
plainant, and  Eli  S.  Shorter's  estate  would  have  to  respond, 
as  his  sureties,  to  the  creditors  and  distributees  of  George 
Dillingham,  deceased. 

Complainant,  in  his  amended  bill,  further  charged  that 
a  large  amount  of  assets  of  the  estate  of  Eli  S.  Shorter  came 
into  the  hands  of  James  H.  Shorter;  more  than  three  hun- 
dred thousand  dollars,  and  that  said  James  H.  well  knowing 
his  intestate's  liability  on  said  bond,  paid  to  creditors  of  said 
estate  debts  on  open  accounts  amounting  to  one  hundred 
thousand  dollars  or  other  large  sums.  That  there  was  a 
valuable  brick  dwelling  house  in  the  city  of  Columbus  be- 
longing to  Eli  S.  Shorter  at  the  time  of  his  death,  and  many- 
negroes,  which  came  into  the  possession  of  James  H.  Shor- 
ter, his  administrator,  worth  11525,000,  or  other  large  sum,  and 
were  in  his  possession  at  the  rime  he  bonirlu  s^aid  jiKlj2:nient ; 
that  he  roceiv<»d  large  sums  from  otiw  r  tourers  which  he 
paid  out  and  distribu'e'.l  amon:?  the  Ih'irsat  law,  afior  he  pur- 
chased saia  jinlunient,  and  much  more  ihun  sutlicient  to 
have  paid  tiie  balance;  due  on  ilie  ^anie. 
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Hargraves,  the  administrator  of  Jamos  H.  Shorter,  and 
now  defendant  to  the  bill,  put  in  his  answer  lo  said  amend- 
ment ;  exceptions  were  filed  thereto,  some  of  which  were 
sustained,  and  he  ordered  to  answer  over. 

The  stibstance  of  his  answer  was,  that  he  had  no  infor- 
mation or  belief  as  to  James  II.  Shorter's  knowh\lge  of  John 
Dillingham's  faiHng  circumstances  or  insolvency;  that  he 
believes  the  assets  of  the  estate  of  Eli  S.  Shorter,  which 
can>e  into  the  hands  of  James  II.  Shorter,  amounted  to  be- 
tween two  and  three  hundred  thousand  dollars,  and  admits 
that  open  accounts  to  the  amount  of  one  hundred  thousand 
dollars  were  paid  by  him,  and  that  too  with  a  knowledge 
of  the  existence  of  said  administration  bond,  and  that  the 
house  and  lot  and  negroes  came  into  his  hands,  and  tha^ 
other  funds  and  assets  more  than  sullicient  to  pay  the  bal- 
ance of  said  judgment,  &c. 

Upon  the  case  being  called  for  trial,  defendant  moved  to 
dismiss  the  complainant's  bill  for  want  of  equity. 

The  Court  overruled  the  motion  and  defendant  excepted. 

Defendant  then  moved  to  dissolve  the  injunction,  on  the 
ground  that  there  was  no  equity  in  the  bill,  and  if  any,  the 
same  was  fully  sworn  off  by  the  answer,  which  motion  the 
Court  overruled,  and  defendant  excepted. 

Wellborn,  Johnson  and  Sloan,  for  Plaintiff  in  error. 

JoN£s  &  Jones,  and  Blandfobd,  contra. 

By  the  Court, — McDonald  J.  delivering  the  opinion. 

The  bill  was  filed  and  answered  in  1844.  It  was  amend- 
ed in  June,  1857.  The  original  defendant  died,  and  the 
present  defendant,  as  his  administrator,  was  made  a  party  in 
his  stead.  He  answered  the  amended  bill  on  the  8th  June 
1857.  His  answer  was  excepted  to,  some  of  the  exceptions 
were  sustSined,  and  those  which  were  sustained  were  an- 
swered by  the  defendant. 
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[l]  The  motion  to  dismiss  the  bill  was  made  when  the 
cause  was  called  for  a  hearing  on  the  merits,  thirteen  years 
after  it  was  filed,  and  after  it  had  been  fully  answered.  The 
ground  relied  on  in  support  of  the  motion  was,  that  the 
complainant  had  an  adequate  remedy  at  common  law.  The 
bill  ought  to  have  been  demurred  to  at  an  early  stage  of  the 
cause.  2  Maddocks,  Ch,  170,  2S7.  It  is  too  late  after  the 
parties  have  submitted  so  long  to  the  jurisdiction  of  a  Court 
of  Chancery,  and  the  parties  have  incurred  so  much  expense 
in  the  litigation  lo  move  to  dismiss  the  bill  for  such  cause. 
Underhill  vs.  Van  Couriland^  2  Johnson^s  Ch,  Rep.  339, 
369. 

The  answer  and  the  original  bill  admit  sufficient  matter 
to  warrant  the  retention  of  the  injunction,  if  there  was  suffi- 
cient ground  for  granting  it  in  the  first  instance.  That  as- 
sets sufficient  were  placed  in  the  hands  of  the  defendant  in 
error  belonging  to  Dillingham's  estate  to  indemnify  him  for 
what  he  had  paid,  and  the  balance  due  on  the  execution, 
as  alleged  in  the  defendant's  answer,  may  depend  on  proofs 
at  the  hearing  under  a  proper  modification  of  the  pleadings, 
if  they  do  not  now  warrant  its  admission.  The  part  of  the 
answer  which  brings  this  matter  before  the  Court,  is  not 
strictly  responsive  to  the  bill ;  and  if,  on  going  into  an  account 
between  the  parties,  it  should  be  found  that  defendant  in 
error  has  in  his  hands  assets  properly  applicable  to  his  in- 
demnity for  what  he  has  paid,  and  the  amount  for  which  he 
is  yet  liable,  the  injunction  may  then  be  dissolved,  and  the 
defendant  in  error  be  required  to  account  for  the  said  assets, 
either  by  a  decree  to  pay  the  amount  yet  due,  and  to  ac- 
knowledge satisfaction  of  what  has  been  paid,  if  proper  par- 
ties to  warrant  such  a  decree  be  before  the  (^ourt;  or  to 
decree  a  dismissal  of  the  bill  against  the  plaintiff  in  error,  and 
to  allow  the  execution  to  proceed. 

Judgment  affirmed. 

Judge  BENMifo  beiog  related  to  one  of  the  parties  did  not  preside  in  ihia  case. 
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Thomas  ^Iorris  and  Wifk,  caveators,- plaiutiliN  in  orror,  vs. 
William  1'.  Stokks,  adminisirator,  &:c.  j)i(  j^^'Uiider,  de- 
fendant in  error. 

Where  a  ca*»e  hns  been  fi»Il  and  fuirly  sul'i.iitti'd  tn  tin- jury.  Itf  th  i;i>oii  i!ie  law 
aod  the  facts,  and  I  he  (,'ireuil  Jud;;**  is  iml  di->aiivi:(.(|  \.iiii  iJu;  veuiirl,  it  re- 
quires an  ealraordiuary  ca>o  lo  aiilhorize  lli:>  Court  lo  inlcrUTe  and  a»vurd  a 
Dew  triaL 

Caveat  to  will,  from  Miisoogee  county.  Tried  before  Judge 
WoRRiLL,  at  June  Term,  1838. 

Tlie  facts  of  this  case  will  be  fouiid  fully  stated  in  the 
2lsi  vol.  Ga,  Reps,  552. 

The  judgment  of  the  Court  below,  upon  a  former  trial, 
having  been  reversed  by  the  Supreme  Court,  the  case  was 
remanded  and  came  up  again  for  trial,  and  after  the  testimo- 
ny was  closed  and  argument  had,  the  Court  amongst  other 
things,  charged  the  jury  as  follows: 

**If  you  shall  believe  that  John  L.  Lewis  was  the  guar- 
dian of  the  testator  at  the  time  the  will  was  executed,  that  it 
was  executed  in  the  guardian's  house,  that  the  testator  at  the 
time,  was  living  with   his  guardian,  that  the  guardian  had 
any  thing  to  do  in  having  the  will  written,  and  he  takes  a 
considerable  benefit   under  it,  then   the  presumption  of  law 
is  against  the  validity  of  the  will,  and  that  undue  influence 
was  used  by  the  guardian  in  procuring  it  to  be  executed,  and 
you  will   find  against  the  will,  unless  the  proof  is  clear  and 
satisfactory,  that  Phillips,  the  ward,  in  making  the  will,  acted 
of  his  own  volition,  and   that  the  guardian  exercised  no  in- 
fluence over  liim.     But  if  Lewis  was  the  guardian  of  testa- 
tor, and  the  will  was  executed  in  his  house,  and  testator  lived 
with  him,  and  the  guardian  had  any  thing  to  do  in  the  wri- 
ting of  the  will,  yet  you  will  find  in  favor  of  the  will,  provi- 
ded the  proof  shows  that  the  testator  acted  of  his  own  voli- 
tion in  the  execution  of  the  same,  and  that  the  guardian  ex- 
ercised no  influence  over  him." 
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The  jury  found  for  the  will.  Whereupon,  caveators  moved 
for  a  new  trial  on  the  grounds : 

1st.  Because  the>erdict  was  contrary  to  law. 

2d.  Because  the  verdict  was  contrary  to  the  evidence 

3d.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court. 

The  Court  after  argument,  refused  the  motion  for  new  trial, 
and  counsel  for  caveators  excepted  and  assign  said  refusal 
as  error. 

B.  A.  Thornton  ;  and  Wm.  Dougherty,  for  plaintiffs  in 
error. 

Jones  &  Jones  ;  and  R.  W.  Denton,  conira. 

By  the  Cowr/.— Lumpkin,  J.  delivering  the  opinion. 

This  is  the  second  time  this  case  has  been  before  this  Court. 
The  complaint  before  was  two-fold.  1st.  That  the  Court 
mistook  the  law  of  the  case  on  the  first  trial,  2d.  That  certain 
testimony  was  excluded  which  should  have  been  admitted. 

The  plaintiff  in  error,  then  and  now,  having  been  sustain- 
ed on  both  points,  the  cause  was  submitted  to  another  jury. 
On  the  late  trial,  all  the  caveators'  evidence  was  admitted 
and  the  law  charged  strongly!  against  the  propounder  of 
the  will.  The  jury  found  for  the  will.  A  new  trial  having 
been  applied  for  and  refused,  a  reversal  is  sought  here,  upon 
the  grounds,  that  the^finding  is  contrary  to  evidence  and  the 

charge  of  the  Court.  ,      ,    . 

We  omit  any  notice  of  the';latter  [ground.  It  is  a  good 
ground,  if  the  Court  charged]  the  law  correctly,  and  the  ver- 
diet  is  contrary  to  the  charge.  _.  If  the  Court  charge  the  law 
wrong,  it  is  no  groundTor  a  new  trial,  that  the  verdict  is  con- 
trary  to  the  charge.  It  is  suflicient  therefore  always  to  in- 
sist, that  the  verdict  is  contrary ,to  law.  For  it  must  come  to 
this  test  at  last. 
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Was  the  verdict  so  strongly  and  decidedly  against  the  evi- 
dence as  to  constrain  tlie  Judge  who  heard  the  case,  to  grant 
a  new  trial  ?  And  to  require  us,  to  reverse  his  judgment  for 
refusing  to  do  so  ? 

We  might  have  found  differently,  had  we  been  of  the  ju- 
ry. If  the  presiding  Judge  had  granted  a  new  trial,  instead 
of  denying  it,  we  would  have  acquiesced  in  his  judgment. 
And  yet  we  do  not  feel  at  liberty  to  overrule  the  contrary 
conclusion  to  which  his  honor  has  come,  as  a  flagrant  abuse 
of  his  discretion.  If  the  Judge  who  heard  the  case  is  not 
dissatisfied  with  the  verdict,  it  should-be  a  strong,  yes,  an 
extraordinary  case,  to  justify  us  in  ordering  a  new  trial  over 
his  head. 

It  is  conceded,  that  the  testimony  was  fully  and  fairly  put 
before  the  jury.  The  caveators  find  no  fault  with  the  charge. 
There  is  proof  enough  in  the  record  to  sustain  this  verdict. 
Would  it  not  be  assuming  too  much,  to  remand  this  cause, 
with  a  view  to  coerce  the  jury  to  reject  the  will  ? 

The  law  of  the  case  is  fully  vindicated  in  the  late  opinion 
of  this  Conrt ;  and  is  not  impugned  by  the  authority  cited 
from  Hill  on  Trustees  158,  and  17  Engl  Law  fy  Eq.  Rep.  357. 
It  was  forcibly  submitted  to  the  jury  by  the  Circuit  Judge. 
It  cannot  be  inferred  from  their  finding,  that  the  jury  have 
misapprehended  or  disregarded  it.  Young  Phillips,  the  tes- 
tator, was  at  the  house  of  the  witness,  Wynn,  several  months 
before  he  made  his  will.  He  was  certainly  free  from  all 
fear  of  his  guardian  on  that  occasion.  He  came  to  get  Wynn 
to  act  as  executor  of  his  will,  and  trustee  of  his  sister.  He 
then  stated  that  he  intended  to  give  his  sister  Leonora,  tha 
legacies  which  he  did  leave  her  by  his  will,  and  no  more 
of  his  estate. 

His  bounty  to  his  guardian,  though  liberal,  .is  not  quite 
so  large  as  it  is  represented.  He  states  that  he  had  received 
property  and  money  from  him,  for  which  he  had  no  showing. 
He  therefore  directed  him  to  be  credited  with  $10,000.  This 
looks  large.    But  it  will  be  remembered  that  his  guardian 

VOL.  XXVII. — 16 
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had  turned  over  to  him  at  one  time,  seventeen  or  eighteen 
Degroes,  which  he  estimated  at  $10,000,  and  which  are  in- 
tended to  be  covered  by  this  credit. 

He  directs  a  farther  credit  to  be  allowed  him,  for  all  vouch- 
ers, supported  by  the  guardiarCs  affidavit;  and  for  all  re- 
ceipts not  already  returned  to  the  Ordinary.  There  is  noth- 
ing necessarily  wrong  in  this.  It  compels  the  guardian  to 
account  with  the  remaindermen,  at  the  death  of  the  grand- 
parents of  his  ward,  for  all  the  money  in  his  hands. 

Finally,  he  gives  him  commissions  on  all  his  receipts  and 
disbursements.  This  is  what  we  as  lawyers  often  do,  in  set- 
tling estates,  whether  returns  have  been  regularly  made  or 
not  He  makes  him  residuary  legatee,  until  the  death  of 
his  grand-parents,  when  the  property  goes  over  to  others. 

I  do  not  refer  to  these  facts  to  show,  that  the  verdict  was 
right.  But  to  repel  the  inference,  that  the  jury  acted  under 
the  influence  of  some  undue  bias.  I  repeat,  that  as  a  whole 
the  evidence  has  struck  me  differently  from  what  it  did  the 
jury,  but  that  is  their  business,  not  mine.  The  case  was 
fairly  left  to  them  upon  the  facts  and  the  law. 

The  case  turned  after  all,  very  much  upon  the  credibility 
of  one  of  the  caveator's  witnesses,  Dr.  Lyons.  The  char- 
acter of  this  witness  and  the  credit  due  to  him  were  matters 
peculiarly  within  the  province  of  the  jury.  Include  the  tes- 
timony of  this  witness,  and  the  case  is  with  the  caveators. 
Exclude  it,  and  the  weight  is  perhaps  the  other  way.  We 
held  that  it  was  competent,  and  it  was  let  in.  But  we 
cannot  rule  that  the  jury  were  bound  lo  believe  it,  whether 
discredited  in  any  of  the  usual  ways  or  not.  Counsel  for 
caveators,  say  they  lost  the  case  because  Dr.  Lyon  was  not 
believed.  We  cannot  help  that.  We  in  this  Court  labor 
under  a  great  disadvantage  in  weighing  the  testimony.  Men 
will  be  estimated  according  to  their  moral  worth.  And  they 
ought  to  be.  And  of  this,  the  Court  below  and  the  jury  are 
much  better  judges  than  we  can  be. 

Seeing  that  we  are  called  on  to  pass  upon  the  evidence  ii^ 
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almost  every  case  brought  before  this  Court,  it  begins  to  be 
time  that  a  tariff  should  be  established,  by  which  it  can  be 
ascertained  how  many ^t/ror*  shall  go  to  make  a  Judge^  upon 
mere  questions  of  fact.  Or,  in  other  words,  how  many  ver- 
dicts shall  weigh  against  the  opinion  of  the  Court  ?  In  the 
case  of  Mealing  fy  Paccy  to  which  this  has  been  attempted 
to  be  assimilated,  (21  Ga,  Reps.  464,)  neither  the  counsel  nor 
the  jury  seem  to  have  understood  correctly,  the  legal  princi- 
ples involved  in  that  trial,  until  the  case  went  back  the  last 
time.  And  I  should  feel  much  more  inclined  to  overrule 
the  verdict  in  this  case,  were  there  nice"questions  of  legal 
science  concerned.  But  here  it  is  merely  a*deduction  from 
the  facts.  The  right  and  wrong  of  this  case,  and  all  cases 
like  it,  where  the  law  of  the  case  is  but  the  justice  of  it,  the 
common  mind  may  be  more  competent  to  decide  than  mine. 
Under  these  circumstances,  whether  my  judgment  is  with 
the  verdict  or  not,  I  do  not  feel  at  liberty  to  interfere. 

Judgment  affirmed. 

Judge  BKNiaNG  having  been  formerly  of  counsel  in  this  casej  did  not  preside. 


Thomas  W.  Stanford,  endorsee,  plaintiff  in  error,  vs.  Jamss 
M.  Pruet,  endorser,  defendant  in  error. 

[I.]  If  the  point  be  made  and  insisted  upon,  the  statute  of  another  State,  can 

only  be  proven  in  our  Courts,  by  a  certified  copy. 
[2.]  A.  and  B.  are  indebted  to  C.  at  Columbus,  Georgia,  who  agree  to  take  their 

note  with  D.  as  security,  who  resides  in  Alabama.    A  note  is  drawn  dated  a* 

Columbus,  carried  by  the  makers,  to  D.,  who  endorses  it,  and  returns  it  to,one 

of  the  makers,  who  delivers  it  to  C.  at  Columbus. 
Htldi  That  the  endorsement  is  a  Georgia  and  not  an  Alabama  contract. 
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Assumpsit,  in  Muscogee  Superior  Court.     Tried    before 
Judge  WoRRiLL,  at  November  Term,  1858. 

Thomas  W.  Stanford  sued  out  bail  process  in  an  action  of 
assumpsit,  against  James  M,  Pruet,  as  endorser  upon  a  prom- 
issory note,  of  which  the  following  is  a  copy,  to-wit : 

Columbus,  April  16th,  1856. 
"  §300.     Three  months  after  date,  we  promise  to  pay  to 
James  M.  Pruet,  or  order,  three  hundred  dollars  for  value 
received. 

(Signed,)  STRIPLING  &  ALLEY.'' 

Endorsed,  "Pay  T.  W.  Stanford  or  order." 

(Signed,)  JAMES  M.  PRUET.'' 


It  appeared  that  Stripling  and  Alley  being  indebted  to 
Stanford  of  Columbus,  Georgia,  three  hundred  dollars,  a 
balance  due  for  a  boiler  bought  by  them  of  him  in  Columbus, 
Georgia,  made  the  note  sued  on,  and  procured  Pruet  to  en- 
dorse it  for  their  accommodation.  After  Pruet  endorsed  it, 
it  was  delivered  to  plaintiflf.  The  makers  and  endorser,  at 
the  time  the  note  was  made  and  endorsed,  resided  in  and 
were  citizens  of  the  State  of  Alabama,  where  they  all  resided 
at  the  time  this  suit  was  brought. 

Defendant  pleaded  that  he  endorsed  said  note  in  the  State 
of  Alabama,  where  he  and  the  makers  resided,  and  that  by 
the  laws  of  that  State,  he  as  endorser  was  discharged  unless 
the  makers  were  sued  to  the  first  Court  after  the  note  be- 
came due,  and  a  return  of  nulla  bona  on  the  execution ;  and 
that  said  note  was  not  sued  on  within  that  period. 

Defendant  in  support  of  his  plea  proposed  to  read  in  evi- 
dence, from  a  book,  purporting  to  be  a  code  of  the  laws 
of  the  State  of  Alabama,  and  published  by  authority  of 
law,  so  much  thereof  as  showed  that  by  the  law  of  said 
State  an  endorser  of  a  note  not  payable  at  a  bank,  is 
not  liable  on  his  endorsement  unless  the  maker  of  the  note 
is  sued  to  the  first  Court  after  the  same  falls  due,  and  a  return 
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of  no  property  is  had  on  the  execution.  To  the  reading- of 
which,  plaintiff  objected,  on  the  ground  that  the  book  was 
not  evidence  of  what  the  law  of  Alabama  was;  but  that  it 
must  be  proved  by  a  witness,  if  it  was  the  unwriittMi  law,  or 
by  an  exemplified  copy,  if  it  was  statute  law.  Tlio  Court 
overruled  the  objection,  and  admitted  the  book  to  bo  n\'id  as 
evidence  of  what  was  the  law  of  tlie  State  of  Alabama,  and 
to  this  ruling  plaintiff  excepted. 

It  was  admitted  that  the  makers  and  endorser  of  the  note 
lived  in  Barbour  county,  Alabama,  at  the  date  thereof,  and 
have  resided  there  ever  since.  That  there  had  been  two 
Courts  each  year  in  which  suit  might  have  been  brought 
there. 

The  CTort  charged  the  jury,  that  if  there  was  no  evidence, 
that  at  the  time  defendant  endorsed  the  note,  it  was  the  un- 
derstanding of  the  parties,  that  the  undertaking  of  defendant 
was  to  be  performed  in  the  State  of  Georgia,  then  the  en- 
dorsement will  be  deemed  an  Alabama  and  not  a  Georgia 
contract,  and  they  should  find  for  the  defendant. 

But  if  from  the  proof,  it  appeared  that  tiie  undertaking  of 
the  defendant  was  to  be  performed  in  Georgia,  thoiiirh  the 
note  was  made  and  endorsed  in  Alabama,  then  the  endorse- 
ment will  be  held  a  Georgia  contract,  and  they  should  find 
for  the  plaintiff  ' 

To  which  charge  plaintiff  excepted.  Plaintiff  then  reques- 
ted the  Court  to  charge  the  jury: 

1st  That  if  they  believe  from  the  evidence  tliat  the  de- 
fendant endorsed  the  note  in  Alabama  for  the  accommoda- 
tion of  the  makers,  and  handed  the  same  back  to  Alley,  one 
of  the  firm,  who  brought  the  note  and  delivero.l  the  same 
to  the  plaintiff  in  Columbus,  Georgia,  to  pay  a  d<  bt  the  ma- 
kers were  owing  plaintiff,  then  the  endorsement  is  a  Giorj^^ia 
contract,  and  the  plaintiff  is  entitled  to  recover. 

2d.  That  if  the  jury  believe  that  defendant  endorsed  the 
note  and  handed  it  to  the  makers,  and   that  Alley,  one  of 
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said  makers,  delivered  the   same  to  plaintiff  iu   Columbus, 
Georgia,  that  then  the  plaintiff  is  entitled  to  recover. 

3d.  That  if  the  jury  believe  that  plaintiff  agreed  to  accept 
the  note  of  Stripling  &  Alley,  endorsed  by  a  person  residing 
in  the  State  of  Alabama,  and  they  made  the  note  sued  on, 
and  defendant  endorsed  it  in  the  State  of  Alabama,  and  de- 
livered the  same  to  one  of  the  makers,  who  took  it,  thus  en- 
dorsed, and  delivered  it  to  the  plaintiff' in  Columbus,  Georgia, 
and  the  same  was  there  accepted  in  payment  of  the  debt  of 
Stripling  &  Alley,  that  then  the  plaintiff  is  entitled  to  re- 
cover. 

4th.  That  if  the  note  on  its  face  purports  to  have  been 
made  in  Columbus,  and  if  so  purported  when  endorsed  by 
defendant,  and  for  the  benefit  of  the  makers,  afll  thus  en 
dorsed,  was  delivered  to  Alley,  to  be  negotiated  in  Columbus, 
Georgia,  that  then  they  may  infer  that  it  was  intended  by 
the  defendant,  that  it  should  be  performed  and  executed  un- 
der the  laws  of  Georgia. 

Each  and  all  of  which  requests,  the  Court  refused  to  give 
in  charge,  and  plaintiff  excepted  and  tendered  his  bill  of 
exceptions,  assigning  as  error,  the  foregoing  rulings,  charges 
and  refusals  to  charge. 

•   Wellborn,  Johnson  &  Sloan,  for  plaintiff  in  error. 

Dougherty;  and  Laws,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  Can  the  laws  of  another  State  be  proved  in  this,  by  a 
book  purporting  to  contain  those  laws,  and  to  be  published 
by  authority  of  the  other  State  ? 

It  is  conceded,  that  they  cannot  be  at  common  law;  but 
that  an  exemplified  copy  of  the  statute  must  be  produced. 
In  the  State  Courts,  there  is  a  conflict  of  practice  upon  this 
subject;  an  overwhelming  majority  adhering  to  the  common 
law  rule.     It  would  be  a  great  convenience  to  admit  the  book 
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asevideijce.  We  admit  their  reports,  without  questioning  thei 
authenticity.    And  we  often  form  our  judgment  upon  the  cita 
tion  of  State ^tutes  in  these  reports.     Still,  1  am  not  prepared 
to  say,  that  we  are  authorized  to  depart  from  the  common  law 
rnle,  wiihout  legislation,  when  the  point  is  made  and  insisted 
upon.     I  trust  the  Legislature  will  interpose  and  regulate  this 
matter.     It  puts  parties  to  unnecessary  delay,  expense  and 
trouble,  and  for  no  compensating  benefit.     It  is  much  easier 
in  this  age  of  sleight  of  hand,  to  forge  the  exemplification  of 
a  statute,  than  to  palm  off  a  spurious  book  upon  the  Courts* 
And  especially  should  this  courtesy  be  extended  to  our  next 
door  neighbor,  Alabama,  where  Cobb's  Digest  is  constantly 
read  as  evidence  of  our  law,  without  objection. 

[2.]  Is  the  endorsement  of  Pruet  an  Alabama  or  a  Geor- 
gia contract  ?  The  note  was  for  a  debt  due  to  the  plaintiff, 
by  Stripling  &  Alley.  He  resided  at  Columbus,  Georgia, 
where  the  note  is  dated,  and  required  city  security.  Strip- 
ling &  Alley  refused  to  give  it,  but  promised  to  give  the  de- 
fendant, Pruet.  Alley  took  the  note  to  Midway,  Barbour 
county,  Alabama,  where  Pruet  endorsed  it,  returned  it  to  Al- 
ley, one  of  the  makers,  who  delivered  it  to  the  plaintiff  at 
Columbus. 

Had  Alley  been  the  agent  of  Stanford,  to  get  the  endorse- 
ment, a  delivery  to  him  in  Alabama,  would  have  been  a  de- 
livery to  Stanford.  %And  that  would  have  been  the  case  of 
Levy  Sr  Cohen,  (4  Gcu  JRep^s.  1,)  where  we  held  that  the 
deposit  of  the  note  in  the  post  office  at  Savannah,  was  a  de- 
livery to  the  plaintiff  there,  the  mail  being  the  common  agent 
of  the  contracting  parties  for  that  purpose.  In  Cox  vs.  JJd^ 
ams,  2  Ktlly^  158,  the  contract  of  endorsement  was  com- 
plete in  Alabama.  And  of  course  governed  by  the  laws  of 
that  State. 

But  here.  Alley  was  not  representing  Stanford,  but  acted 
for  himself  and  Stripling.  He  was  not  bound  to  deliver  this 
note  at  all.  He  would  have  violated  no  obligation,  been 
guilty  of  no  breach  of  trust,  had  he  failed  or  refused  to  do 
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SO.  His  creditor  agreed  to  this  arrangement  provided  the 
debtor  would  make  it.  Still  he  might,  e^^  after  the  note 
was  endorsed  and  returned  to  him,  have  repBfted  or  changed 
his  mind;  and  adjusted  his  liability  in  some  other  way.  It 
was  his  paper,  and  optional  with  him  to  deliver  or  withhold 
it.  The  contract  was  not  binding,  and  consequently  not 
consummated  until  the  delivery  of  the  note  to  Stanford  at 
Columbus.  This  being  so,  was  not  the  note,  made  and  en- 
dorsed at  Columbus,  and  therefore  to  be  considered  a  Geor- 
gia contract,  as  much  so  as  if  Pruet  had  actually  and  manu- 
ally endorsed  it  there,  or  wrote  his  name  in  blank,  to  be  fill- 
ed  up  at  Columbus,  by  Alley,  his  agent?  We  think  so. 

Judgment  reversed  on  first  ground. 

Judge  McDoNiLD,  on  account  of  illness,  did  not  preside  in  this  caae. 


Robert  E.  Dixon,  administrator,  plaintiff  in  error,  vs.  Rich- 
ard R.  Cuyler,  administrator,  defendant  in  error. 

In  a  proceeding  to  foreclose  a  mortgage  on  real  estate,  it  is  competent  for  the 
mortgagor,  at  the  second  Term,  to  show  for  cause,  why  the  rule  absolute 
should  not  be  granted,  that  the  mortgage  debt  is  usurious,  that  it  is  founded 
upon  a  ganWng  consideration,  or  that  it  was  contracted  to  compound  a  felo- 
ny, or  that  the  mortgage  was  given  under  duress,  or  has  been  released,  or  to 
avail  himself  of  any  other  defence  which  goes  to  show  that  the  mortgagee  is 
not  ^^  entitled"'  to  a  judgment  of  foreclosure,  or  that  the  amount  claimed  is  not 
due. 

The  administrator  of  the  mor^gee  is  entitled  to  foreclose  at  law  against  the 
administrator  of  the  mortgagor,  and  the  heirs  oflhe  mortgaijor  are  not  neces- 
sary parties. 

Foreclosure  of  mortgage,  from  Muscogee  county.     Decis- 
ion by  Judge  Worrill,  at  November  Terra,  185S. 

Richard  R.  Cuyler,  administrator  of  James  Holford,  de- 
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ceased,  filed  his  petition  for  the  foreclosure  of  a  mortgage  of 
certain  real  estate,  executed  by  Daniel  McDougald  to  said 
Holford.  Robert  E.  Dixon,  the  administrator  of  McDougald, 
was  made  the  party  defendant  in  and  to  the  petition  which 
was  returnable  to  November  Term,  18.58,  of  Muscogee  Supe- 
rior Court,  at  which  Term  Dixon  appeared  and  demurred  to 
the  petition,  on  the  grounds: 

1st.  That  the  petition  for  a  rule  nisi  showed  that  Holford 
was  to  use  due  diligence  to  collect  the  bills,  the  payment  of 
which  McDougald  had  guaranteed,  and  that  said  petition 
showed  upon  its  face  that  Holford  had  not  used  due  diligence. 

8d.  That  Hoi  ford's  administrator  could  not  proceed  by 
petition,  under  the  Act  of  1799,  to  foreclose  said  mortgage 
Siga,inst  Dixon,  administrator  of  McDougald,  but  to  do  so, 
should  file  his  bill  in  chancery,  and  make  the  heirs  at  law  of 
McDougald  parties. 

After  argument,  the  Court  overruled  the  demurrer,  upon 
the  ground  that  the  same  was  premature,  that  not  being  the 
proper  time  to  make  and  hear  said  demurrer.  To  which  de- 
cision counsel  for  defendant  excepted. 

The  Court  then  granted  the  usual  rule  nisi,  and  defendant 
excepted. 

Johnson  &  Sloan  ;  Ramsat  &  Carithers,  for  plaintiff  in 
error. 

Dougherty  ;  and  Cooper,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  was  an  application  to  foreclose  a  mortgage  on  real 
estate,  purporting  to  have  been  made  by  Daniel  McDougald, 
in  his  lifetime,at  the  instance  of  R.  R.  Cnyler,  administrator 
of  James  Holford,  deceased.  Robert  Dixon,  the  administra- 
tor of  McDougald,  came  in  to  Court  and  demurred  to  the 
application  on  two  grounds. 

1st  Because   the  mortgage  was  given  by  McDougald  to 
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secure  a  certain  guaranty  given  to  Holford  to  insure  the  col- 
lection of  a  deposit  made  by  him  in  the  Planters  and  Me- 
chanics Bank,  said  guaranty  imposing  due  diligence  on  Hol- 
ford to  collect  the  deposit,  and  the  record  showing  that  no 
such  diligence  had  been  used. 

2d.  Because  the  administrator  of  the  mortgagee  could  not 
foreclose  against  the  administrator  of  the  mortgagor  at  law- 
but  he  must  go  into  equity,  and  make  the  heirs  a  party.  The 
Court  overruled  the  demurrer,  upon  the  ground  that  it  was 
premature,  and  granted  the  rule  nisi. 

When  may  the  mortgagor  be  heard  against  the  proceed- 
ing of  foreclosure  ?  As  the  statute  requires  that  service  be 
made  oi  \he  rule  nisij  after  it  is  taken,  either  personally  or 
by  publication,  the  appearance  in  this  case  ^diS  perhaps  pre- 
mature. I  am  not  so  well  satisfied  on  this  point.  Notice 
of  the  intention  to  apply  should,  by  law,  be  given  so  many- 
days  before  Court,  or  the  mortgagor  served  with  a  copy  of 
the  petition,  as  in  other  suits.  It  were  better  every  way  if 
he  could  be  heard  at  the  first  Term.  Our  statute  prescribing 
the  mode  of  foreclosing  mortgages,  which  is  exceedingly  de- 
fective, does  not  seem  to  contemplate  this.  Construe  it  lit- 
erally, and  it  is  too  absurd  and  unreasonable  to  be  executed. 
It  would  be  an  unmitigated  curse.  It  says  nothing  about 
appearance  until  after  the  rule  absolute  is  granted,  the  prop- 
erty sold,  and  the  money  brought  into  Court;  and  indicates 
no  other  defence  then  but  payments  and  equitable  sets-o£ 
This  exposition,  however,  of  the  Act,  has  been  long  since 
exploded. 

It  has  been  usual  for  the  Courts  to  require  of  the  party  to 
make  out  a  prima  facie  case;  to  exhibit  with  his  petition 
the  evidence  of  indebtedness.  But  be  this  as  it  may,  what 
must  be  shown  before  the  mortgagee  is  entitled  to  his  rule 
absolute?  He  must  show  that  he  is  *^ entitled*'  to  foreclos 
That  is  the  language  of  the  Act.  And  also,  what  is  due  up- 
on  the  mortgage.  It  follows,  of  course,  that  both  of  these 
matters  may  be  contested  by  the  mortgagor.     He  may  insist 
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that  the  mortgagee  is  not "  entitlecP^  to  foreclose  for  the  whole 
or  any  part  of  his  claim ;  that,  in  truth,  there  is  nothing 
'*  due''  on  it 

And  this  he  may  do,  by  what  appears  on  the  face  of 
the  papers,  or  by  pleading  and  proving  that  the  note  is  usu- 
rious, (1  Kelly^  392,)  or  founded  upon  a  gaming  considera- 
tion, or  that  is  was  given  to  compound  a  felony,  or  was  co- 
erced by  duress,  or  that  the  mortgage  has  been  released.  In 
showing  cause  against  the  rule,  he  may  avail  himself  of 
these  and  all  other  meritorious  defences. 

Why  give  notice  at  all,  if  the  mortgagor  is  shut  out  from 
any  defence  until  after  judgment  of  foreclosure  is  rendered 
against  him  ?  There  is  enough  in  the  Act  to  justify  this  in- 
terpretation. It  is  one  taken  by  this  Court  the  first  year  af- 
ter its  organization ;  and  the  only  one  which  will  save  the 
statute  from  being  looked  upon  as  a  nuisance. 

2.  As  to  the  other  ground,  we  think  the  Court  construed 
the  Act  of  1799  correctly.  The  Legislature  having  given  a 
common  law  remedy  to  partition  lands,  foreclose  mortgages 
on  real  estate,  and  establish  lost  papers,  we  apprehend  equity 
has  lost  its  juiisdiction  over  these  subjects,  provided  the  rem- 
edy at  law  is  complete.  Suppose  a  bill  filed  for  any  of  the 
foregoing  purposes,  would  it  not  be  demurrable,  upon  the 
ground  that  the  complainant  had  an  adequate  and  ample  rem- 
edy at  law?    We  think  so. 

If  there  be  special  circumstances,  recourse  may  still  be  had 
to  chancery.  We  see  no  reason  why  the  administrator  of 
the  mortgagee  should  not  apply  at  law  to  foreclose.  Nor  do 
we  think  it  necessary  that  the  heirs  of  the  deceased  mortga- 
gor should  be  made  a  party.  The  administrator  represents 
the  estate  for  the  purpose  of  paying  just  debts,  and  resisting 
the  payment  of  all  improper  demands.  He  is  bound  by  the 
stalute  to  pay  mortgages, and  to  pay  this  mortgage,  provided 
it  be  foreclosed.  Is  he  not  the  proper  person  to  contest  its 
enforcement?  Heirs  at  law  may  maintain  ejectment  against 
a  wrong  doer.    And  they  may  make  partition  amongst  them- 
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selves  of  the  lands  of  their  ancestor.     But  if  these  lands  have 
to  be  applied  to  the  payment  of  debts,  the  administic-^tor  is 
the  only  legal  representative  of  the  intestate  for  thatpurpose.  - 
And  the  heirs  are  bound  by  his  acts. 

Judge  Benning  having  been  formerly  of  counsel   in  this  case,  did  not  preside. 


The  Southern  Bank  of  Georgia,  plaintiff  in  error,  vs.  The 
Mechanics  vSavings  Bank,  defendant  in  error. 

[l.J  Where  a  bank  is  sued,  an  appearance  by  the  bank  to  take  advantage  of 
an  important  privilege  secured  by  the  charter,  is  a  waiver  of  any  irregularity 
in  the  service  of  the  writ. 

[2.]  Where  a  bill  of  exchange  or  draft  is  endorsed  in  full  by  the  payees,  suit 
cannot  be  maintained  in  the  name  of  the  payees,  while *the  endorsement 
stands. 

[3.]  Where  two  sets  of  notarial  protests  upon  the  same  bill,  are  filed  under  the 
act  of  1836,  bulh  are  entitled  to  be  read  without  further  proof  by  the  Notary. 

[4.]  Vnder  the  17th  section  of  the  ciiarter  of  the  Southern  Bank  of  Georgia,  no 
action  can  be  broug^ht  Bgainst  said  bank  under  said  charter,  until  special  de- 
mand is  made  of  the  debt  or  due  claimed  by  the  creditor. 

Assumpsit,  in  Decatur  Superior  Court.  Tried  before  Judge 
AxLEN,  October  Term,  1858. 

This  was  an  action  of  assumpsit  brought  by  the  Mechan- 
ics Savings  Bank  against  the  Southern  Bank  of  Georgia,  on 
three  bills  of  exchange,  of  which  the  following  are  copies : 

"  Southern  Bank  of  Georgia, 

Bainbridge,  August  30th,  1857. 
$3000.     Sixty  days  after  datp   pay  to  tiie  order  of  S.  B. 
Williams,  Cashier,  at  Nassau  Bank,  New  York    City,  three 
thousand  dollars. 

H.  H.  HUBBARD,  Cash'r." 
To  Cashier  of  Dandridge  Bank,  Dandridge,Tcnn.,No.  309." 
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Endorsed.     **Pay  to  Geo.  W.  Duer,  Cashier,  or  order. 

S.  B.  WILLIAMS,  Cash'r." 
.     Words  written  across  the  face, "  acccepted, 

WM.  A.  BRYAN,  Cash'r." 

**  Southern  Bank  of  Georgia. 

Bainbridge,  July  22d,  1857. 
^3000.    Ninety  days  after  date  pay  to  the  order  of  S.  B 
Williams,  Cashier,  (acceptance  waived)  three  thousand  dol- 
lars. N.  L.  CLOUD,  Pres. 
To  Bank  of  the  Republic,  New  York  City,  No.  326." 
Endorsed.    "Pay  to  Jno.  R.  Kearney,  Assistant  Cashier, or 
order.*                                        S.  B.  WILLIAMS,  CashV 

"  Southern  Bank  op  Georgia, 

Bainbridge,  July  1st,  1857. 
i^3000.     Ninety  days  after  date  pay  to  the  order  of  S.  B. 
Williams,  Cashier,  (acceptance  waived)  three  thousand  dol- 
lars. N.  L.  CLOUD,  Pres. 
To  Bank  of  Republic,  New  York  City,  No.  308." 
Endorsed.    "  Pay  Jno.  R  Kearney,  Assistant  Cashier,  or 
order.                                        S.  B.  WILLIAMS,  Cash'r." 

Service  was  acknowledged  in  the  usual  form,  and  process 
waived  on  the  orignal  declaration  by  R.  W.  Hubbard.  At 
the  appearance  Term,  an  affidavit,  of  which  the  following  is 
a  copy,  was  sworn  to  in  open  Court 


^*  Georgia,  Decatur  Superior  Court, 

Mechanics  Savings  Bank,    'j 

vs.  y  April  Term,  1858. 

The  Southern  Bank  of  Georgia,   j 

Appeared  in  open  Court,  Rufus  W.  Hubbard,  Cashier  of 
the  Southern  Bank  of  Georgia,  who  being  duly  sworn,  says 
that  the  Southern  Bank  of  Georgia  has  a  substantial  defence 
to  the  suit  against  it  by  the  Mechanics  Savings  Bank  ;  and 
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that  the  Southern  Bank  of  Georgia,  is  less  prepared  for  trial, 
than  it  will  be  at  the  next  Term  of  this  Court. 

(Signed.)  R.  W.  HUBBARD, tJash'r. 

Sworn  to  in  open  Court,  this  28th  April,  1858, 

LUKE  MANN,  CPk,  S.  C. 

Upon  the  foregoing  affidavit,  the  Court  continued  the  cause 
until  the  next  Term,  when  defendant  filed  his  plea,  denying  that 
R.  W.  Hubbard  was  Cashier  of  the  Bank,  or  that  he  had  au- 
thority to  acknowledge  service  or  waive  process  as  aforesaid. 
The  Court,  on  motion,  ordered  this  plea  to  be  stricken,  be- 
cause it  was  not  verified  by  affidavit. 

Plaintiflf  having  tendered  in  evidence,  the  bills  of  ex- 
change, and  certain  papers  purporting  to  be  notarial  protests, 
defendants  counsel  objected  to  the  protests,  on  the  ground, 
that  they  did  not  show  the  non-payment  of  the  bills,  nor 
that  the  defendant  had  notice  of  the  dishonor  of  the  same. 
Counsel  for  plaintiffs,  then  tendered  in  evidence,  as  notarial 
protests  of  said  bills,  other  papers  not  attached  to  them,  but 
which  did  show  the  non-payment  of  the  bills,  and  that  no- 
tice of  the  dishonor  had  been  properly  given.  Counsel  for 
defendant  objected  to  the  introduction  of  the  last  mentioned 
papers,  "because  they  contained  notarial  acts,  subsequent  to 
the  original  protests."  The  Court  overruled  the  objection, 
and  the  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  nine  thousand  dollars,  with  interest  and  costs  of 
suit,  and  five  per  cent,  damages. 

Defendants  counsel  moved  for  a  new  trial,  on  the  follow- 
ing grounds  : 

1st.  Because  R.  W.  Hubbard,  who  acknowledged  service, 
and  waived  process,  had  no  authority  so  to  do ;  and  the  Court 
erred  in  not  dismissing  the  case,  on  motion,  for  want  of  ser- 
vice. 

2d.  Because  the  Court  refused  to  hear  the  issue  tendered 
by  said  bank,  denying  the  authority  of  said  R.  W.  Hubbard 
to  acknowledge  service,  and  waive  process. 
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3d.  Because  plaintiff  showed  no  title  in  himself,  to  said 
bills  of  exchange- 

4th.  Because  the  plaintiff  had  neither  alleged  in  his  dec- 
laration, nor  proven  on  the  trial,  that  any  demand  had  been 
made  on  the  bank,  for  the  payment  of  said  bills,  before  suit 
was  brought  on  the  same. 

5th.  Because  the  Court  erred  in  allowing  the  second  set  of 
protests  10  go  to  the  jury,  as  evidence  of  notice  of  the  dishon- 
or of  the  bills. 

6th.  Because  the  Court  erred  in  allowing  the  bills  of  ex- 
change, and  notarial  protests  to  go  to  the  jury,  as  evidence 
of  indebtedness  of  defendant  to  the  plaintiff 

7lh.  Because  the  Court  erred  in  its  charge  to  the  jury» 
that  the  plaintiff  was  entitled  to  five  per  cent,  damages,  if  the 
bills  were  returned  protested  for  non-payment, there  being  no 
allegation  of  damages  in  plaintiff  *s  declaration. 

8th.  Because  the  verdict  is  contrary  to  law,  in  this,  that  it 
finds  for  the  plaintiff,  the  principal  debt,  with  five  per  cent, 
damages,  when  the  verdict  for  damages  should  have  been 
added  to  the  principal,  and  the  whole  found  in  bulk  as  prin- 
cipal. 

The  Court  refused  to  grant  the  new  trial,  and  defendant,  by 
counsel,  excepted. 

Law  &  Sims,  for  plaintiff  in  error. 

Cole,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Ought  the  Court  to  have  sustained  the  motion  to  dismiss 
this  case  ? 

[l.]  The  first  ground  taken  in  the  motion,  was,  that  It 
W.  Hubbard,  who  acknowledged  service  and  waived  process 
upon  the  writ,  was  not  at  the  time,  nor  since,  an  ofiicer  of  the 
Southern  Bank  of  Georgia,  and  had  no  authority  to  make 
said  acknowledgment  and  waiver,  or  to  bind  the  said  bank. 
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nor  did  he  undertake,  by  signing  his  name  as  President, 
Cashier,  or  other  officer  of  said  bank,  to  waive  service  or 
process. 

A  sufficient  reply  to  this  objection  is,  that  the  President  of 
the  bank  came  into  Court  at  the  appearance  Term,  and  made 
oath,  under  the  17th  section  of  the  charter,  that  the  bank  had 
a  substantial  defence  to  the  suit,  and  that  said  bank  was  less 
prepared  for  trial,  than  it  would  be  at  the  next  Term;  and 
thus  the  trial  was  postponed  for  six  months.  The  plaintiff 
being  entitled, under  the  charter,  to  take  judgment  at  the  first 
Term,  unless  this  affidavit  was  made.  It  is  immaterial,  there- 
fore, whether  Hubbard  had  authority  to  do  what  he  did  or 
not,  this  appearance  ratified  his  act. 

[2.]  The  second  ground  taken  to  dismiss  the  ease,  was, 
that  the  plainlifi"  had  not  shown  any  title  in  himself,  to  the  bills 
of  exchange  sued  on,  or  any  authority  to  sue  said  bills  in 
the  name  of  the  plaintiffs.  Neither  was  there  any  averment 
in  the  plaintiffs  declaration  of  the  transfer  of  said  bills  by  the 
payee  to  the  plaintiff. 

The  papers  sued  on,  in  this  case,  could  not  be  transferred 
by  delivery,  but  by  endorsement  only ;  and  they  are  endors- 
ed in  full;  and  these  endorsements  prove  title  out  of  the 
plaintiff.  It  is  said,  that  it  was  a  mere  inadvertence  that 
the  endorsements  were  not  stricken  out/ having  been  put 
there,  merely  for  the  convenience  of  collecting  these  bills. 
This  may  be  so ;  and  probably  is.  And  yet  it  is  rather 
unaccountable,  that  when  the  objection  was  made  in  the 
Court  below,  to  the  plaintiff's  right  to  maintain  this  action, 
thus  calling  the  attention,  of  course,  specially  to  this  point, 
the  endorsement  was  suffered  to  remain. 

The  Court,  we  think,  erred  in  overruling  this  ground. 

[3]  The  defendants  counsel  tendered  an  issue,  and  offered 
to  prove  that  R.  W.  Hubbard  had  no  authority  to  bind 
the  bank  by  his  acknowledgment  of  service  and  waiver 
of  notice.  This  application  was  disallowed  by  the  Court, 
because  it  was  not  sworn  to.    Perhaps  the  Court  was  techni- 
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cally  right,  in  as  much  as  it  was  a  dilatory  proceeding.  But 
the  Court  was  right  for  another  reason.  Conceding  the  want 
of  authority  in  Hubbard,  still,  the  defendant  coming  in  and 
pleading  to  the  action,  was  estopped  from  denying  the  suffi- 
ciency of  the  service. 

Another  question  raised  in  the  record  is,  as  to  the  admissi- 
bility of  the  notarial  protests.  There  were  duplicate  papers. 
Those  accompanying  the  bills,  and  which  counsel  in  argu- 
ment calls  the  orignals,  did  not  state  that  notice  was  given 
of  the  dishonor  of  the  bills.  This  objection  having  been 
made,  another  set  were  offered  in  proof,  containing  this  state- 
ment All  of  these  papers  had  been  filed  in  accordance  with 
the  Act  of  1836 ;  CoW,  273.  Defendant's  counsel  contended 
in  the  Court  below,  and  insists  here,  that  the  latter  set  should 
have  been  proven  by  the  Notary,  so  that  he  might  have  an 
opportunity  of  cross-examining  him. 

I  would  simply  suggest,  that  he  would  have  made  nothing 
by  it.  When  was  any  evidence  ever  elicited  from  a  Notary 
Tublic  or  merchant's  swearing  clerk,  hurtful  to  their  employ- 
ers? 

The  Act  of  1836,  is  very  comprehensive,  and  we  think, 
justified  the  Judge  in  admitting  the  testimony.  Neither  set 
are  dated.  It  is  only  conjectural,  therefore,  that  the  set  at- 
tached to  the  bills  are  the  originals,  as  they  have  been 
termed.  The  explanation  of  this  matter,  is  no  doubt  this. 
It  is  only  under  our  law,  that  these  protests,  by  being  filed, 
are  made  evidence.  It  is  not  so  in  New  York.  The  first 
set  were  made  out  in  conformity  with  the  custom  in  New 
York.  But  the  omission,  as  to  notice,  being  discovered,  the 
second  set  were  amended  in  that  particular.  Both  were 
made  out,  from  a  memorandum  book,  kept  by  the  Notary 
for  that  purpose. 

[4.]  The  plaintiffs  having  closed,  the  defendant  moved  that 

the  case  be  non-suited,  on  the  ground,  amongst  others,  that 

it  was  not  averred  or  proven,  that  a  demand  had  been  made 

on  the  bank  before  suit  had  been  brought    We  hold  that 

vox.  XXVII. — 17. 
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this  was  necessary.    By  the  17th  section  of  the  charter  of 
the  Southern  BSsink  of  Georgia,  it  is  provided,  that  "If  said 
bank  shall  at  any  time  fail,  or  refuse  to  redeem  any  of  its  notes 
on  demand^  or  pay   any  other  of  its   debts,  when  due,  a/irf 
payment  demanded^  it  shall  be  lawful  for  the  holders  of  such 
bills,  or  creditors  of  said  bank  as  aforesaid,  immediately  to 
bring  suit  against  said  bank  for  the  recovery  of  the  same; 
and  there  shall  be  judgment  against  said  bank,  at  the  first 
Term  of  the  Court  to  which  said  suits  are  returnable,  unless 
the  President  and  Cashier  of  said  bank,  will  swear  that  the 
bank   has  a  substantial  defence  to  said  suit,  and  that   said 
bank  is  less  prepared  for  trial  than  it  will  be  at  the  next  Term 
of  said  Court;  and  when  judgment  shall  be  rendered  against 
said  bank,  execution  shall  issue  against  the  property  of  the 
stockholders,  which  execution, shall  first  be  levied  on  the  prop- 
erty  of  the  bank ;  but  if  no  property  of  the  bank  can  be  found, 
the  sheriff  shall  make  an  entry  on  the  execution  to  that  effect ; 
and  it  shall  be  his  duty  forthwith  to  levy  said  execution 
upon  the  individual  property  of  any  of  the  stockholders,  and 
so  proceed  until  said  execution  is  satisfied.''     Pamphlet  ActSy 
1855,  1856,  p.  95. 

In  as  much  as  the  bill  holder  or  creditor  was  entitled  by  the 
charter  to  get  his  judgment  at  the  first  Term  to  which  his 
action  was  brought,  it  was  reasonable  and  right  that  he 
should  be  required  to  demand  the  payment  of  his  debt  be- 
fore suit    The  act  is  clear  and  imperative  upon  this  point 

To  obviate  this  objection,  it  is  suggested  by  counsel,  that 
this  is  an  action  at  common  law,  and  not  brought  under  the 
charter.  We  will  not  stop  to  consider  whether  the  bank  can 
be  sued  in  any  other  way.  Perhaps  it  maybe  ;  and  the  remedy 
therein  given  is  cumulative  only.  The  question  is,  how  was 
this  suit  brought  ?  If  not  under  the  charier,  why  was  the 
defendant  forced  to  come  into  Court  at  the  appearance  Term, 
and  make  the  showing  required  by  the  charter,  to  enable  him 
to  prevent  a  judgment  at  the  first  Term  ?  That  was  the  ap- 
propriate time  for  the  disclaimer  to  be   made,  that  the  pro- 
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ceeding  was  not  under  the  charter.  Is  not  that  very  affida- 
vit, there  filed,  relied  on  by  the  plaintiff,  and  properly,  as  a 
ratification  of  the  acknowledgment  of  service  and  waiver  of 
notice  by  Hubbard  ?  But  if  this  writ  was  at  common  law, 
this  showing  was  a  nullity,  and  the  plaintiff  could  derive  no 
benefit  from  it. 

Counsel  refer  to  the  form  of  the  judgment  rendered  in  this 
case,  to  show  that  this  was  not  understood  to  be  a  proceeding 
under  the  charter.  What  is  it?  A  general  judgment  against  the 
bank  only,  and  not  against  the  stockholders.  An  examina- 
tion  of  the  17th  section,  which  I  have  quoted  at  length,  will 
show,  that  the  judgment  is  in  strict  conformity  with  the  stat- 
ute, and  could  not  have  been  entered  up  otherwise  than  as 
it  is.  How  the  stockholders  are  to  be  charged  in  execution 
upon  this  judgment,  it  is  not  for  us  to  say.  It  may  be  by 
scire  facias;  but  sufficient  unto  the  day  is  the  evil  thereof. 
We  have  had  trouble  enough  in  times  past,  to  expound  these 
bank  charters,  and  should  our  lives  be  spared,  we  need  not 
expect  exemption  in  time  to  come. 

This  suit,  then,  having  been  brought  under  the  charter,  and 
no  special  demand  having  been  alleged  or  proved,  a  non-suit 
should  have  been  awarded  in  the  case. 

Judgment  reversed. 

McDoif^ALD,  J.  absent. 


27    269 

el24  806 


Newman  McBain,  and  others,  caveators,  plaintiffs  in  error,  vs. 
Elizabeth  Wimbish,  propounder  defendant  injerror. 

Letters  testamentary  should  be  granted  in  the  county  of  the  testator's  residence, 
at  the  time  of  his  death. 
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Caveat  to  will,  from  Schley  county.  Tried  before  Judge 
WoRRiLL,  at  August  Term,  1858. 

Elizabeth  Wimbish,  the  widow  and  executrix  of  William 
Wimbish,  deceased,  propounded  his  will  for  probate  in  sol- 
emn form  before  the  Ordinary  of  Sumter  county.  The  case 
was,  by  consent,  transferred  to  the  appeal  in  the  Superior 
Court  of  said  county.  Pending  the  appeal,  Schley  county 
was  created,  and  the  case  transferred  to  that  county. 

Upon  the  case  coming  up  for  trial  in  the  Superior  Court  of 
Schley  county,  counsel  for  caveators  moved  to  dismiss  the 
case,  and  that  it  be  returned  to  the  Superior  Court  of  Sum- 
ter county,  on  the  grounds,  that  caveators  were  residents  of 
Sumter  county,  and  that  the  testator  died  in  that  county;  his 
residence  being  in  that  part  of  the  county,  which  was  after- 
wardscutofTand  formed  a  part  ofthe  new  county  of  Schley,  and 
the  application  for  probate  was  made  to  the  Ordinary  of  Sum- 
ter county,  and  the  appeal  taken  to  the  Superior  Court  of  that 
county,  before  the  creation  of  Schley  county. 

The  Court  below  overruled  the  motion,  and  counsel  for 
caveators  excepted. 

The  cause  proceeded  and  the  jury  found  for  the  will 

Whereupon,  counsel  for  caveators  tendered  their  bill  of  ex- 
ceptions, assigning  as  error  the  decision  above  excepted  to. 

McCay  &  Hawkins,  for  plaintiffs  in  error. 

Scarborough;  Blanford^S  Crawford,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

The  only  question  argued  in  this  case,  and  upon  which 
the  judgment  of  this  Court  is  invoked  is,  in  what  county  the 
will  of  a  testator  should  be  proven,  and  letters  testamentary 
should  issue  ? 

The  testator  resided  at  the  time  of  his  death  in  that  part  of 
Sumter  county,  which  has  been  cut  off  into  Schley.     The 
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will  was  propounded  for  probate  in  Sumter;  a  caveat  was 
entered  and  an  appeal  taken  by  consent  from  the  Ordinary 
to  the  Superior  Court.  At  this  stage  of  the  case,  a  division 
of  the  county  took  place,  and  the  record  of  this  case  with 
that  of  others,  was  transferred  from  Sumter  to  Schley. 

There  is  nothing  in  the  Act  of  1857,  creating  this  new- 
county,  which  controls  this  matter.  Wliat  is  more,  there  is 
no  express  law  upon  the  subject.  If  there  be,  it  has  escaped 
my  search.  The  practice  has  been  to  make  probate  of  wills 
and  grant  letters  testamentary  in  the  county  where  the  testa- 
tor resided  at  the  time  of  his  death.  Letters  of  administra- 
tion must  be  granted  in  the  county  where  the  intestate  resi- 
ded at  the  time  of  his  death,  and  no  where  else.  Cobb,  286. 
Doubts  had  arisen  as  to  where  letters  of  administration 
should  be  granted,  and  some  confusion  resulted,  as  the  in- 
testate might  have  bona  nut abiliamA'xSexewi  counties.  None 
existed  as  to  testators,  the  practice  having  been  uniform,  as  I 
have  stated.  Hence,  they  were  not  included  in  this  Act. 
They  come  within  its  spirit. 

By  the  act  of  1838,  Cobb,  285,  where  a  testator  dies  out 
of  the  county  of  his  residence,  his  will  may  be  proven  iu  the 
county  where  he  dies,  provided,  any  of  the  witnesses  live 
there.  But  the  will  and  probate  are  to  be  transmitted,  says 
the  statute,  to  the  county  where  letters  testamentary  issue, 
without  specifying  what  county.  The  implication  is  irresis- 
tible, however,  in  favor  of  the  county  of  his  residence  at  the 
time  of  the  testator's  death.  If  the  probate  is  to  he  sent  to 
some  other  county,  to  what  other  except  to  that  of  the  dece- 
dent's residence  ?  The  exceptional  cases  provided  for  in  this 
Act,  establishes  the  general  rule.  And  even  this  only  ex- 
tends to  the  probate  of  the  will,  and  no  further. 

Other  reasons  might  be  assigned  to  sustain  the  decision  of 
the  Circuit  Court.     We  see  no  law  for  reversing  it. 

Judgment  affirmed. 
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Jacob  Waddel,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

Id  cases  of  vagrancy  where  the  evidence  is  sufficient  to  authorize  the  grand 
jury  to  present  the  accused,  and  the  traverse  jury  to  convict  him  of  the  of- 
fence,  and  ttie  presiding  Judge  refuses  a  new  trial,  this  Court  will  not  inter- 
fere. 

Vagrancy,  from  Marion  county.  Tried  before  Judge  Wor- 
RiLL,  at  September  Term,  1858. 

Jacob  Waddel  of  the  county  of  Marion,  was  indicted  for 
vagrancy  and  convicted.  He  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  the  evidence.  The 
Court  refused  the  motion,  and  counsel  for  defendant  excepted. 

Blandford  &  Crawford,  for  plaintiff  in  error. 

Sol.  Gen.  Oliver,  represented  by  W.  D.  Elam,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  defendant  having  been  convicted  of  vagrancy  in  the 
county  of  Marion,  applied  in  the  Court  below  for  a  new 
trial,  on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence. And  the  motion  being  refused,  he  brings  up  his  case 
by  writ  of  error,  to  this  Court 

I  was  never  more  impressed  with  the  folly  of  sticking  to 
forms,  jhan  when  reading  the  presentment  of  the  grand  jury 
in  this  case.  Jacob  is  accused  of  having  with  force  and  arms, 
&c.,  doing  what?  Knocking  some  one  down  ?  No,  but  with 
force  and  arms,  doing  nothing;  strolling  about  in  idleness. 
He  is  not  indicted  for  being  a  know-noXhin^,  but  a  rfo-noth- 
ing.  The  offence  itself  is  somewhat  anomalous.  Every 
other  in  the  code  charges  the  defendant  with  doing  some- 
thing.    This,  for  doing  nothing. 

Is  the  offence  sufficiently  sustained  by  the  proof?  The  grand 
jury  presented  Jacob,  and  the   traverse  jury  convicted  him 
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Upon  the  testimony,  notwithstanding,  Jacob  was  seen  plough- 
ing a  potato  patch,  and  doing  some  other  small  jobs,  within 
the  last  two  years.  His  fancy  seems  to  have  been  mostly 
to  walk  the  high-ways.  The  case  is  not  a  very  strong  one, 
still  there  was  proof  enough  to  warrant  a  conviction.  And 
the  jury  are  peculiarly  the  judges  of  the  prooC 

So  Jacob  will  have  to  go  to  work ;  and  not  only  to  work, 
but  to  hard  work,  So  says  the  code.  We  fear  this  will  go 
hard  with  Jacob  at  first  It  will  be  a  great  change  in  his 
habits.  Might  not  the  law,  in  this  humanitarian  age,  have 
condemed  the  vagrant  the  first  year,  to  work  only ;  and  the 
second  year  to  hard  work  ?  Ought  not  a  portion  of  the  va- 
grant's hard  earning,  to  be  appropriated  to  his  family,  provid- 
ed he  have  one  ? 

I  am  quite  satisfied  that  a  large  portion  of  the  population 
of  our  towns,  could  be  convicted  upon  stronger  proof  than 
this.  It  is  time, perhaps,  to  give  them  a  scare;  to  admonish 
them  of  the  old  adage,  that  a  bird  that  can  sing,  and  wont 
sing,  must  be  made  to  sing.  That  able-bodied  man  must  not 
cumber  the  ground,  living  on  the  sweat  of  other  men's  toil. 
"  Why  stand  ye  here  all  the  day  idle  ?"  is  a  question  which 
the  master  of  the  vineyard  propounds,  and  which  the  penal 
code  will  have  answered. 


Judgment  affirmed. 


127    2<J3 
122    497 

and  Abner  Burnam,  defendants  in  error. 

Where  an  action  is  brought  against  the  maker  and  endorser  of  a  promissory 
note  residing  in  different  counties,  and  the  writ  has  been  regularly  filed, 
sued  out  and  served  on  the  non-resident  defendant,  leave  may  be  granted  to 
perfect  service  on  the  resident  defendant.    And  after  both  defendants  have 
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appeared  and  filed  a  meritorious  defence,  and  the  case  is  on  the  appeal,  it  is 
too  late  to  object  to  any  irregularity  in  the  proceeding,  even  if  any  such  exist- 
ed. 

Assumpsit,  from  Schley  county.  Decision  by  Judge  Wor- 
KiLL,  at  August  Term,  1858. 

This  was  an  action  brought  in  Sumter  county,  by  Henry 
J.  Lamar,  against  Thomas  P.  Cottle  of  Sumter  county,  as 
maker,  and  Abner  Burnam  of  Houston  county,  as  endorser, 
of  a  promissory  note. 

The  writ  issued  29th  January,  1856.  The  Sheriff  of  Sum- 
ter county  returned  "the  defendant  Thomas  P.  Cottle  not  to 
be  found  in  the  county.  This  2;3d  February,  1856.''  Bur- 
nam was  served  by  the  Sheriff  of  Houston  county,  4th  Feb- 
ruary, 1856. 

Afterwards,  at  a  subsequent  Term  of  the  Court,  it  was,  on 
motion  of  counsel,  "  Ordered,  that  plaintiff  have  leave  to 
withdraw  the  original  declaration  to  perfect  service  upon  the 
said  Thomas  P.  Cottle,  and  that  the  Clerk  of  this  Court  do 
make  out  a  copy  of  said  writ,  and  the  Sheriff  be  required  to 
serve  said  copy  upon  said  Thomas  P.  Cottle,  at  least  twenty 
days  before  the  next  Term  of  this  Court."  The  Sheriff  re- 
turned that  he  had  personally  served  Thomas  P.  Cottle,  19th 
February,  1857.  At  September  Term,  1857,  Cottle  and  Bur- 
nam both  filed  issuable  pleas,  and  the  case  was  transferred 
to  the  appeal  by  consent ;  and  Cottle  residing  in  that  portion 
of  Sumter  county  embraced  and  cut  off  into  the  new  county 
of  Schley,  the  case  was  afterwards  by  order  of  Court  trans- 
ferred to  that  county. 

The  case  coming  on  for  trial  in  Schley  Superior  Court, 
counsel  for  Burnam,  moved  to  dismiss  the  case  as  to  him, 
upon  the  ground  that  the  return  of  7ion  est  inventus  by  the 
Sheriff  of  Sumter  county,  as  to  Cottle,  prevented  the  juris- 
diction of  the  Court  from  attaching  as  to  him,  Burnam. 

The  Court  sustained  the  motion  and  dismissed  the  case  as 
to  Burnam. 
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Comfiel  for  Cottle  moved  that  it  be  dismissed  as  to  him, 
upon  the  ground  that  the  order  giving  further  time  to  perfect 
service  on  him,  was  null  and  void.  The  Court  also  granted 
this  motion,  and  dismissed  the  case  as  to  Cottle. 

To  which  decisions  counsel  for  plaintiff  excepted. 

HujJTER  &  Ells;  Stubbs  &  Hill,  for  plaintiff  in  error. 
McCay   &  Hawkins  ;  and  Scarborough,  contra. 

By  the  Court — Lumpkin  J.  delivering  the  opinion. 

The  writ  in  this  case,  was  regularly  sued  out  and  return- 
ed. This  was  the  commencement  of  the  suit,  and  gave  the 
Court  jurisdiction.  The  Sheriff  returned,  that  one  of  the 
defendants  was  not  to  be  found,  although  in  point  of  fact,  he 
lived  in  the  county,  which  fact  was  offered  to  be  proved ; 
and  was,  I  believe,  a  member  of  the  Legislature  from  that 
county,  at  the  time.  Time  was  asked  for  and  allowed  to 
serve  him,  which  was  done,  in  the  county.  The  case  was 
delayed,  but  did  not  abate.  Both  defendants  came  in  and 
filed  meritorious  pleas.  And  yet  after  all  this,  the  action  was 
dismissed.  This  case  does  not  fall  within  any  of  the  pro- 
visions of  the  8th  section  of  the  Judiciary  Act  of  1799,  pre- 
scribing  certain  things  to  be  done,  and  declaring  the  whole 
proceeding  void,  provided  they  are  not  complied  with.  A 
hard  case  of  this  sort  has  occurred  during  the  present  Term. 
One  may  well  doubt  the  propriety  of  the  construction  origin- 
ally put  upon  that  Act.  But  it  is  too  late  to  correct  it,  except 
by  legislation,  which  has  been  partially  done. 

Under  the  11th  section  of  the  Judiciary  Act  of  1799,  giv- 
ing the  right  to  sue  co-obligors  and  joint  promissors  in 
the  same  action,  though  living  in  different  counties,  it  often 
happens  that  the  non-resident  defendant  cannot  be  served  in 
time.    And  leave  is  always  granted  to  perfect  service.     Why 


Digitized  by 


Google 


266  SUPREME  COURT  OF  GEORGIA. 

Robson  vs.  JoDes. 


should  not  the  converse  of  the  proposition  be  true ;  that  is, 
where  the  resident  defendant  is  not  served  ? 

The  fact  that  the  parties  have  pleaded  to  the  action  helps 
the  case.  And  the  Act  of  1818,  if  rightfully  interpreted, 
would  save  the  case,  as  it  would  have  done  scores  of  cases 
heretofore. 

Judgment  reversed. 


Jesse  Robson,  plaintiflf  in  error,  vs.  Elizabeth  Jones,  de- 
fendant in  error. 

[1.]  When  a  man  marries  a  wife  entitled  to  an  estate  from  her  former  hnsband, 
which  he  receives  and  promises  to  hold  in  common  with  that  coming  to  her 
daughter,  of  whom  he  is  guardian,  and  at  the  maturity  of  his  ward,  settle  the 
same  upon  his  wife,  said  contract  is  valid;  and  the  fact  of  his  holding  the 
possession  of  the  undivided  property  under  such  circumstances,  will  not  be 
a  reduction  of  it  to  possession,  by  him  as  husband:  further  the  wife  is  en> 
titled  to  the  same  by  survivorship,  at  the  death  of  her  husband  ]  and  a  Court 
of  Equity  will  decree  a  settlement  thereof  for  her  benefit)  even  as  agtunst 
the  creditors  of  the  husband,  and  her  claim  constitutes  a  sufficient  considera- 
tion to  support  an  agreement  between  her  and  her  son*in-Iaw,  as  to  the 
division  of  said  property. 

["2.]  A  decree  for  so  much  money  will  not  be  set  aside,  unless  the  Court  is 
satisfied  that  it  is  excessive,  and  to  an  amount  that  will  justify  a  renewal  of 
the  litigation. 

[3.]  A  Court  will  hardly  award  a  new  trial  in  an  important  case,  because 
testimony  has  been  inadvertently  admitted,  which  is  wholly  immaterial,  and 
which  it  is  apparent  could  have  helped  or  hurt  neither  party. 

In   Equity,  from   Calhoun   county.    Tried  before  Judge 
Allen,  at  November  Term,  1858. 

This  was  a  bill  in  equity,  filed  by  Elizabeth  Jones,  against 
Jesse  Robson. 

The  bill  states  that  plaintiff  first  intermarried  with  Drury 
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Stokes,  by  whom  she  had  one  child,  Georgia  Ann  Stokes, 
\V\e  wife  of  defendant.  After  the  decease  of  Stokes,  plain- 
tiff married  James  Jones,  who  became  the  guardian  of  her 
infant  daughter ;  that  her  first  husband  left  a  considerable 
estate,  and  by  agreement  before  marriage  with  Jones  he 
was  not  to  use  any  part  of  Stokes's  estate,  but  the  whole  was 
to  be  kept  together  undivided  in  his  hands,  and  plaintiflPs 
share  was  not  to  be  subject  to  his  marital  rights.  That  af- 
ter their  marriage,  in  pursuance  of  this  agreement,  all  the 
estate  of  Stokes,  which  came  into  the  hands  of  Jones,  was 
returned  by  him,  as  guardian  of  the  said  Georgia  Ann,  one- 
half  of  which  plaintiflf  alleges  belonged  to  her. 

The  bill  further  states,  that  Jones  purchased  from  funds  re- 
ceived of  the  estate  of  Stokes,  four  negroes,  Ned,  Dolly, 
Louisa  and  Winny,  all  of  which  he  mortgaged  to  the  secu- 
rity on  his  guardianship  bond,  as  an  indemnity,  and  that 
Jones  died  in  the  county  of  Washington,  in  the  year  1841, 
leaving  his  estate  greatly  embarrassed;  that  suit  was  insti- 
tuted in  equity  by  the  surety  on  the  guardian  bond,  to  enjoin 
creditors  and  to  enforce  the  prior  rights  and  hen  of  the  ward 
upon  his  estate,  as  provided  by  statute. 

The  bill   further  states  that  Robson,  the  defendant,  who 
had  intermarried  with  said  Georgia  Ann,  and  well  knew 
that  plaintiff  was  entitled  to  one-half  of  said  estate,  proposed 
that  if  she  would  interpose   no  obstacle,  but  would  consent 
that  said  estate  might  be  sold  in  satisfaction  of  defendant's 
claim  against  said  deceased,  as  guardian  of  his  wife,  that  he, 
Jiobsoii,  would  buy  all  the  negroes,  and  plaintiff  and  him- 
self would  divide  iliem;  that  confiding  in  Robson,  plaintiff 
agreed  to  this  arrangement,  and  the  property  was  sold  un- 
der a  decree  of  the  Court  of  Equity,  and  purchased  by  Rob- 
son at  a   very  inconsiderable  sum,  which   was  credited  on 
his    demand ;  that  shortly  afterwards  in  fulfillment  of  said 
^xeement,  Robson  turned    over  to  plaintiff  a  negro  girl 
xvamed  Louisa,  which  girl  has  been  in   plaintiff's  possession 
ever  since ;  and  that  Robson  promised  from  time  to  time  to 
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carry  out  in  full  their  agreement,  but  delayed  and  postponed 
the  same,  falsely  representing  that  if  said  property  was  di- 
vided that  plaintiflPs  share  would  be  taken  for  the  debts  of 
her  late  husband ;  and  the  more  effectually  to  deceive  plain- 
tiff, Robson  induced  her  to  sign  a  note  to  one  Cain,  which  was 
put  in  suit  and  judgment  obtained  in  a  Justice  Court,  and 
transferred  to  Robson,  who  had  all  the  perishable  property 
belonging  to  plaintiff  sold,  and  after  buying  it  in,  reconveyed 
it  to  her  and  her  children. 

The  bill  furcher  states  that  Robson  denies  and  repudiates 
said  agreement,  and  claims  the  whole  of  said  properly,  and 
has  commenced  his  action  of  trover  for  the  recovery  of  the 
girl  Louisa,  the  only  property  which  plaintiff  has  ever  re- 
ceived under  said  agreement.  That  from  the  proceeds  of 
the  sale  of  one  of  said  negroes,  Robson  bought  two  others, 
which  with  those  purchased  by  him  as  aforesaid,  he  has  had 
since  1845. 

The  prayer  of  the  bill  is,  that  an  account  be  taken  of  the 
hire  of  said  negroes,  and  that  there  be  a  partition  of  the 
same  between  plaintiff  and  defendant,  according  to  said 
agreement. 

The  bill  was  amended,  charging  defendant  with  having 
received,  as  part  of  the  estate  of  Drury  Stokes,  deceased, 
several  tracts  of  land,  which  he  had  sold,  and  appropriated 
the  proceeds  to  his  own  use,  and  to  one-third  of  which  plain- 
tiff, as  the  widow  of  said  Stokes  was  entitled. 

Defendant  answered  the  bill,  and  admitted  that  he  married 
Georgia  Ann  Stokes,  the  daughter  of  plaintiff,  but  denies 
that  Stokes  died  possessed  of  much  property ;  does  not  know 
whether  the  estate  was  ever  divided,  but  alleges  that  James 
Jones,  the  second  husband  of  plaintiff,  and  guardian  of 
Greorgia  Ann,  received  the  effects,  whatever  they  were,  of 
the  said  estate,  and  believes  that  he  made  a  division  thereof, 
and  retained  plaintiff's  share ;  knows  nothing  of  any  agree- 
ment between  plaintiff  and  her  husband,  Jones,  before  or 
after  marriage,  and  never  heard   of  it  until   recently,  and  if 
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there  was  one,  believes  it  was  in  parol,  and  disregarded  and 
forgotten,    until  recently,   when   such   pretended  agreement 
was  thought  to  be  of  service  in  combatting  defendant's  rights ; 
and  that  whatever  property  or  funds  said  Jones  returned  and 
charged  himself  with,  as  guardian,  defendant  believes  right- 
fully belonged  to  his  ward,  the  said  Georgia  Ann ;  admits 
that  Jones  in  his  lifetime  purchased  the  negroes  named  in 
the  bill,  but  believes  and   charges   that   said  negroes  were 
purchased    with  the  money  of  his  ward,  received   from  the 
estate  of  Nancy   Stokes,  the  grand-mother  of  said  Georgia 
Ann  ;  that  Jones  mortgaged  the  negroes  as  mentioned  in  the 
\>i\l;  that  after  his  death,  Samuel  Robson  became  the  guar- 
dian of  Georgia  Ann,  and  he  filed  the  bill  in  equity,  seeking 
to  sell  so  much  of  Jones's  estate  as  would  satisfy  the  claim  of 
said    Georgia  Ann ;  that  pending  this  proceeding  defendant 
married  said  Georgia  Ann,  and  was  made  a  party  to  the  bill, 
but  he  denies  all  knowledge  of  any  claim  of  plaintiff  to  any 
part  of  the  sum,  that  by  the  decree  in  said  case  was  award 
ed  to  him,  or  that  she  had  any  rights  or  interests  aside  from 
that  of  her  late  husband,  the  said  Jones,  and  denies  that  he 
arermade,  or  entered  into  any  such  agreement  or  arrange- 
ment as    charged  in  the   bill ;  states  that  he  purchased  the 
negroes  referred  to  by  the  bill,  at  the  sale  made  under  the  de- 
cree, and  the   amount  of  his  purchases  was  credited  on  his 
judgment — never  recognized  any  such  contract  as  that  set 
up  by  plaintiff,  but  from  kind  and  friendly  regard,  allowed 
the  girl    Liouisa  to  go  into  plaintiflPs  possession ;  denies  all 
the    charges  in  the  bill  in  relation  to  any  contract,  false  re- 
presentations,  or  deceitful  practices;  denies  the  charge  in 
relation  to  the  note  given  by  plaintiff  to  Cain ;  but  avers  that 
upon  her  earnest  request,  he  bid  in  the  property  as  charged 
in  the  bill,  and  conveyed  it  as  she   desired  and  directed ; 
knew  of  no  claim  or  title  set  up  by  plaintiff  to  the  negro 
Yiouisa,  until    1850   or  1851,  when   he  immediately   com- 
menced   suit  for  her.     He  also  pleads  the  statute  of  limita- 
tions,- fee- 
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The  case  was  submitted  upon  the  pleadings,  proofs  and 
charges  of  the  Court,  and  the  jury  found  for  plaintiflf  two 
thousand  eight  hundred  and  eighty-five  dollars  and  forty 
cents. 

Whereupon,  defendant  moved  for  a  now  trial  on  the  fol- 
lowing grounds,  to- wit : 

1st.  Because  the  Court  erred  in  not  dismissing  the  bill  for 
want  of  equity. 

2d.  Because  the  Court  refused  to  dismiss  the  bill  after  the 
complainant  closed  the  evidence  on  the  ground:  1.  That 
from  the  evidence  of  complainant,  it  was  shown  that  com- 
plainant rested  her  recovery  on  the  fact  of  combination  be- 
tween complainant  and  respondent,  to  defraud  the  creditors 
of  James  Jones,  her  husband,  and  that  a  Court  would  not 
interfere  to  compel  an  execution  of  the  contract, and  if  exe- 
cuted would  leave  the  parties  where  they  were.  2.  That 
from  the  bill  and  evidence,  there  was  no  consideration 
passing  from  complainant  to  respondent,  on  which  the  al- 
leged contract  or  promise  could  be  sustained. 

3d.  Because  the  Court  erred  in  admitting  in  evidence  the 
deed  of  gift  by  defendant  to  complainant  and  her  children, 
of  personal  property;  defendant  objecting  to  it. 

4th.  Because  the  jury  found  contrary  to  the  charge  of  the 
Court  and  the  evidence. 

5th.  Because  the  Court  erred  in  charging  the  jury  that 
when  a  subsisting  trust  existed,  that  the  statute  of  limita- 
tions does  not  commence  to  run  until  the  trustee  give 
notice  of  an  adverse  holding,  and  that  it  was  proven  that  a 
subsisting  trust  existed,  and  it  had  not  been  proven  that  he 
had  given  notice  of  his  adverse  holding. 

6th.  Because  the  Court  erred  in  charging  the  jury,  that  if 
they  believed;  the  contract  as  charged,  was  proven,  they 
should  find  for  complainant,  one-third  of  the  value  of  the 
property,  and  hire  of  one-third,  after  deducting  the  amount 
shown  by  James  Jones's  return,  to  have  been  received  from 
the  estate  of  Nancy  Stokes. 
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7th.  Because  the  Court  erred  in  charging  the  jury  that  if 
James  Jones  received  the  amount  of  the  estate  of  Drury 
Stokes,  and  under  an  arrangement  with  his  wife,  to  have  no 
division  until  Georgia  Ann  became  of  age,  and  charged  him- 
self with  it,  as  guardian  of  Georgia  Ann,  then  it  was  not  a  re- 
duction of  Mrs.  Jones'  portion  of  Drury  Stokes's  estate,  to 
possession,  and  it  would  in  proper  proceeding  in  equity,  have 
been  settled  on  her,  and  that  this  was  a  sufficient  considera- 
tion to  sustain  the  promise  set  up  in  complainant's  bill. 

8th.  That  the  jury  found  contrary  to  law  and  equity. 

9th.  That  the  jury  found  contrary  to  evidence,  and  the 
weight  of  evidence,  and  the  justice  of  the  equity  of  the 
case. 

The  Court,  after  argument  refused  the  motion  for  a 
new  trial,  and  defendant  excepted. 

Waeben  &  Warren,  for  plaintiflf  in  error. 

Vasox  &  Davis,  contra* 

By  the  Court, — Lumpkin  J.  delivering  the  opinion. 

We  see  nothing  illegal  in  the  contract  setup,  and  sought 
to  be  enforced  in  the  bill,  between  Mrs.  Jones  and  Robson, 

The  agreement  between  Mrs.  Jones  and  her  husband,  that 
he  would  keep  the  property  together,  which  came  into  his 
hand,  from  the  estate  of  her  former  husband,  Drury  Stokes, 
until  her  daughter  Georgia  Ann  Stokes  came  of  age,  and 
then  settle  his  wife's  part  upon  her  was  a  valid  contract,  and 
if  Mr.  Jones,  as  husband,  failed  to  reduce  his  wife's  share 
of  this  properly  to  possession,  as  we  think  he  did  during  his 
lifetime,  the  right  to  the  property  secured  to  her,  and 
could  be  protected  from  liability  at  the  instance  of  her 
husband's  creditors.  It  is  objected  that  the  property  had 
been  converted  into  money,  and  that  there  could  be  no  sepa- 
rate estate  created  iii  money;  but  a  settlement  can  be  made 
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of  money  as  well  as  of  property,  and  so  this  Court  decided 
in  the  case  of at  Atlanta. 

There  was  a  good  consideration  for  the  undertaking  be- 
tween Mrs.  Jones  and  Robson,  to- wit:  that  if  she  would  not 
interfere,  which  she  was  about  to  do,  to  assert  her  equity,  that 
he  would  buy  in  the  negroes  under  his  decree,  and  divide 
them  with  her,  and  there  is  a  superabundance  of  evidence 
to  prove  this  contract,  and  of  his  distinct  and  oft  repeated 
recognition  of  it. 

It  is  complained  that  the  Court  erred  in  charging  the  jury, 
that  the  short  bar  of  four  years  would  not  prevent  this  recove- 
ry, provided  there  was  a  subsisting  trust  in  Robson  for  Mrs. 
Jones.  The  Court  was  right  as  to  the  law,  and  the  proof 
fully  warranted  the  charge. 

As  to  the  amount  of  the  verdict,  there  is  not  suflSicient  cer- 
tainty in  the  data  upon  which  it  is  based,  to  enable  us  to 
test  that  very  satisfactorily  5  but  taking  the  most  restricted 
view  as  to  the  right  of  Mrs.  Jones  in  the  negroes,  we  find 
her  entitled,  according  to  the  best  calculation  we  can  make, 
to  between  $2,600  and  $2,700,  and  the  decree  is  for  between 
$2,800  and  §2,900;  a  difference  too  small  when  we  look  to 
the  vagueness  of  the  data,  to  justify  this  Court  in  saying 
that  the  finding  was  for  too  much. 

What  has  seemed  to  be  the  smallest  point  in  this  case, 
has  given  us  the  most  trouble,  namely:  the  competency  of 
that  portion  of  the  testimony  which  refers  to  the  sale  of  the 
perishable  property  in  the  possession  of  Mrs.  Jones,  belong- 
ing to  the  estate  of  her  deceased  husband,  under  an  ar- 
rangement fabricated  between  Robson  and  herself  for  that 
purpose ;  it  neither  helps  her  nor  hurts  Robson ;  it  is  a  niftre 
straw  in  the  casa  We  dislike  to  subject  those  parties  to  a 
renewal  of  this  family  litigation,  on  account  of  this  grain  of 
mustard  seed;  this  small  dust  of  the  balance. 

Perhaps  we  may  save  our  consciences  by  holding  that  it 
tends  to  show  a  disposition  on  the  part  of  Robson  to  protect 
his  mother-in-law  in  the  enjoyment  of  the  whole  of  the 
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properly  left  by  her  former  husband  ;  and  thus  a  gleam  or 
glimmer  of  light  corroborative  of  the  agreement  which  he 
made  for  that  purpose;  this  is  not  the  avowed  object  for 
which  it  was  offered  ;  that  we  never  could  comprehend. 
We  can  say  no  more  for  it,  and  this  is  very  little. 

Judgment  affirmed. 

McDonald  J.  absent. 


Methvin  S.  Thomson,  plaintiff  in  error,  vs.  Charles  McCor- 
del, defendant  in  error. 

Money  in  Court,  on  a  rule  for  its  distribution,  must  be  applied,  as  far  as  it 
goes,  to  the  oldest  lien  attached  thereon,  provided  there  be  nothing  to  affect 
the  validity  of  the  lien. 

Rule    against  Sheriff,  in  Bibb  Superior  Court     Decision 
by  Judge  Lamar,  at  May  Term,  1858. 

Charles  McCordel  held  a  Ji.  fa.  against  Richard  A,  Ben- 
son, dated  7th  July,  1857.  The  Sheriff  of  Bibb  county,  un- 
der this  ^. /a.,  sold  a  horse,  the  property  of  Benson,  for 
?50  50.  Upon  a  rule  to  show  cause  why  he  should  not  pay 
this  money  to  plaintiff  in  said  JL  fa.y  the  Sheriff  answered, 
that  one  Methvin  S.  Thomson  had  placed  in  his  hands,  four 
Justice  Court  executions,  amounting  to  more  than  fifty  dol- 
lars, and  upon  which  said  Thomson  claimed  the  money 
arising  from  the  sale  of  the  horse;  these  Ji.  fas.  were  in|fa- 
vor  of  George  W.  Warner  vs.  James  Vanvolkenburgh,  prin- 
cipal, Richard  A.  Benson,  endorser,  and  James  D.  Vanvolk^ 
vol-  xxyn.— 18 
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enburgh,  security  on  stay;  all  dated  22d  September,  1852, 
and  assigned  to  Thomson  30th  September,  1853. 

Thomson,  the  owner  of  the  Justice  Court  fi.  fas.  was  ex- 
amined by  plaintiff,  who  testified  that  James  D.  Vanvolken- 
burgh,  the  security  on  stay,  had  mortgaged  to  him  certain 
property,  to  secure  a  debt  of  seven  or  eight  hundred  dollars; 
finding  that  these  justice  executions  were  outstanding,  he 
procured  a  transfer  of  them  to  himself;  he  then  foreclosed  his 
mortgage,  and  sold  the  mortgaged  property  for  a  little  over 
five  hundred  dollars,  which  was  credited  on  the  mortgage 
JL  Ja.\  this  entry  was  made  at  the  request  and  by  the  con- 
sent of  the  mortgagor ;  the  justice  fi.  fas  are  older  than  the 
mortgage ;  the  sale  of  the  mortgaged  property  was  made  in 
1855. 

It  was  admitted  that  the  note  due  to  McCordel,  (and  I  sup- 
pose upon  which  his  judgment  was  obtained,  Rep.)  was  dated 
16th  May,  1855. 

After  argument,  the  Court  ruled  and  decided  that  McCor- 
dePs  fi.  fa.  was  entitled  to  the  money  in  the  SheriflPs  hand, 
in  preference  to  the  justice's  fi.  fas. ;  to  which  decision 
Thomson  excepted. 

Stubbs  &  Hill,  for  plaintiff  in  error. 

Speer  &  HuNTEB,  contra. 

By  the  Court. — McDowald  J.  delivering  the  opinion. 

The  execution  claiming  the  money  in  this  case,  and  issued 
on  the  oldest  judgment  against  the  property,  which  pro- 
duced the  money  in  Court  for  distribution,  had  never  been 
interposed  to  claim  the  money  raised  on  the  mortgage  fi.fa. 
and  withdrawn ;  it  was  an  older  lien  on  the  mortgaged  pro- 
perty, and  the  mortgagee  had  a  right  to  purchase  it  to  protect 
his  security ;  it  was  the  oldest  judgment  against  the  pro- 
perty, raising  the  fund  now  in  Court,  and  there  being  noth* 
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ing  in  the  case  to  affect  the  validity  of  its  lien  on  the  pro- 
perty^ the  Court  below  ought  to  have  ordered  the  money  to 
be  applied  to  its  payment,  as  far  as  it  would  go. 


Judgment  reversed. 


Asa  Mabshall,  administrator,  plaintiff  in  error,  vs.  Thomas  iS  St; 
J.  Dbawhorn,  defendant  in  error. 

If  hen  a  party  seeks  to  reform  a  contract,  he  should  state  distinctly  what  the 

troe  agreement  was,  which  was  intended  to  be  expressed  in  the  wiiting; 

and  if  the  bill  alleges  contradictory  statements,  the  defendant  ib  entitled  to 

abide  by  that  most  favorable  to  him. 
Patent  defects,  to  which  the  attention  of  the  buyer  is  called,  and  against  which 

he  disclaims  all  purpose  of  holding  the  seller  responsible,  are  not  covered  by 

a  warranty  of  soundness. 

In  Equity,  from  Taylor  county.  Decision  on  demurrer, 
by  Judge  Wokbill,  at  October  Term,  1858. 

This  was  a  bill  in  equity,  to  reform  a  written  contract, 
(bill  of  sale  of  a  negro,)  and  to  enjoin  an  action  at  law ;  bill 
filed  by  Thomas  J.  Drawhorn  against  Asa  Marshall,  admin- 
istrator of  James  M.  Marshall,  deceased. 

The  bill  states, that  on  the  14th  day  of  August,  1854,  Draw- 
horn sold  a  negro  boy  named  Edmund  to  James  M.  Mar- 
shall, for  0800,  and  executed  a  bill  of  sale  containing  a  clause 
warranting  said  negro  to  be  ^  sound  and  healthy,  both  in  bo- 
dy and  mind.''  That  Marshall  has  since  commenced  his 
action  at  law  against  complainant,  for  a  breach  of  this  war- 
ranty ;  that  said  warranty  was  inserted  in  said  bill  of  sale, 
under  the  following  circumstances :  Marshall  came  to  the 
house  of  plaintiff;  the  negro  was  confined  to  a  tree  in  the 
yard,  and  pending  the  negotiation,  plaintiff  called  his  atten- 
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tion  to  his  stiff  neck,  and  informed  him  that  he  had  been  re- 
recently  Avhipped,  and  that  he  would  not  warrant  as  to  the 
stiff  neck  and  whipping.  Marshall  agreed  to  take  the  negro 
at  SSOO,  and  wrote  the  bill  of  sale,  which  plaintiff  objected 
to  signing,  stating  that  he  would  not  warrant  the  soundness 
of  the  boy  in  body ;  Marshall  replied  that  that  was  the  usual 
way  of  writing  bills  of  sale,  and  as  there  were  witnesses  pres- 
ent, who  heard  the  trade,  there  would  be  no  difficulty  about 
it,  and  that  he  would  never  enforce  said  warranty;  where- 
upon, plaintiff  signed  the  bill  of  sale  as  prepared  hy  Marshall, 
which  he  never  would  have  done  but  for  this  statement  and 
representation. 

That  since  the  commencement  of  the  action  at  law,  James 
M.  Marshall  has  departed  this  life,  and  Asa  Marshall,  his 
administrator,  made  a  party. 

The  bill  further  charges  fraud  in  procuring  the  bill  of  sale. 

The  bill  was  amended,  slating  that  plaintiff  was  not  aware 
of  the  legal  effect  of  said  bill  of  sale,  and  was  assured  by 
Marshall  that  it  was  a  mere  matter  of  form  to  convey  the  ti- 
tle, and  it  was  solely  on  this  representation  that  he  signed 
the  bill  of  sale. 

The  bill  was  further  amended,  stating  that  said  bill  of  sale 
was  executed  under  a  mistake,  and  by  the  fraud  of  Marshall, 
it  being  the  contract  that  said  negro,  being  sold  at  a  reduced 
price,  was  not  to  be  warranted  as  to  his  neck  or  the  conse- 
queiices  of  the  whipping  which  he  had  just  received;  and 
after  urging  plaintiff  to  sign,  Marshall  agreed  and  promised 
that  said  warranty  should  never  be  enforced  as  to  the  dis- 
eased neck  and  the  whipping. 

To  this  bill  the  defendant  demurred.  The  Court  over- 
ruled the  demurrer,  and  defendant  excepted. 

Cook  &  Montfort  ;  Smith  &  Pou,  for  plaintiff  in  error. 

CoRBiTT ;  and  Hill  &  Stubbs,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 
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Drawhorn  sold  James  Marshall,  the  intestate  of  Asa  Mar- 
shall, the  defendant,  a  negro  boy  by  the  name  of  Edmund, 
sixteen  years  old,  for  §800.  He  warranted  the  soundness  of 
the  negro,  as  well  as  the  title.  The  hoy's  liealth  failinir, 
Marshall  sued  Drawhorn  for  a  breach  of  his  warranty.  This 
hill  is  filed  to  reform  the  bill  of  sale,  and  to  aid  in  the  defence 
of  the  action  at  law.    * 

The  bill  is  demurred  to,  and  of  course,  the  factschari^oJ 
in  it  are  admitted  to  be  true.  In  a  bill  of  this  sort,  the  com- 
plainant must  state  distinctly  wherein  the  contract,  as  it  is 
written,  fails  to  express  the  intention  of  the  parties.  The 
trouble  in  this  case  is,  to  ascertain  what  is  the  error  alleged 
to  exist  in  the  original  contract.  In  one  place  it  is  cliarged,  ' 
that  the  bill  of  sale  was  only  designed  to  warrant  the  sound- 
ness of  the  slave's  mind,  and  not  of  his  body.  It  is  els**- 
where  averred,  and  that  in  two  or  more  places,  that  there 
was  to  be  no  warranty  at  all,  so  as  to  impose  any  liability 
upon  the  complainant;  and  that  it  was  only  inserted  uiider 
the  assurance  of  Marshall  that  the  warranty  was  always  incor- 
porated in  instruments  of  this  sort,  and  that  it  was  necessary 
to  convey  the  title.  Well,  here  are  two  contradictory  state- 
ments, as  to  the  defects  in  the  paper  which  is  sought  to  be 
rectified. 

But  there  is  another  argument  set  forth  in  the  bil^  with 
more  fullness  than  either  of  the  foregoing ;  and  wliich  we 
have  no  doubt  expresses  the  truth  of  the  case  as  it  transpired. 
When  Marshall  came  to  the  house  of  Drawhorn,  where  tliis 
trade  took  place,  he  found  the  boy  tied  to  a  tree.  He  had 
been  severely  whipped.  A  negotiation  for  the  purchase  of 
the  negro  was  started.  Drawhorn  called  the  attention  of 
Marshall  to  the  flogging,  and  remarking  that  he  did  not  wish 
to  cheat  him,  informed  him  that  the  negro  had  a  stiil'  neck; 
and  walking  up,  turned  the  negro's  head  about  as  well  as  he 
could. 

In  referring  to  the  transaction  in  the  amended  bill,  the 
complainant  says:  "Before  the  execution  of  the  bill  of  sale, 
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it  was  the  contract  and  agreement,  by  and  between  complain- 
ant and  said  James  M.  Marshall,  that  said  negro  was  sold  at 
a  reduced  price,  and  that  said  complainant  was  not  to  war- 
rant the  soundness  of  said  negro,  as  to  any  disease  of  his 
neck  or  in  consequence  of  any  whipping  the  said  negro  had 
just  received,"  &c.  And  again,  *•  Joshua  Tennison,  who 
was  present,  and  professed  to  be  well  acquainted  with  the 
forms  and  eflfects  of  such  conveyances,  and  satisfied  your  or- 
ator that,  in  as  much  as  it  was  the  contract  that  your  orator 
was  not  to  warrant  the  negro,  as  to  his  diseased  neck,  or  as 
to  the  eflfect  of  the  whipping  he  had  received ;  and  in  as 
much,hesaid,as  the  said  James  Marshall  then  and  there  prom- 
ised before  witnesses,  that  said  warranty  as  to  the  neck  and 
whipping  should  never  be  enforced  against  your  orator,  your 
orator  concluded  he  had  been  mistaken,  and  executed  said 
bill  of  sale,"  &c 

The  complainant  appended  to  the  original,  the  answers  of 
Joshua  Tennisojti  to  interrogatories,  in  the  common  law  ac- 
tion, and  made  them  a  part  of  his  bill.  This  witness  swears, 
that  he  was  present  when  the  trade  took  place ;  "that  defend- 
ant told  plaintiff  that  he  would  warrant  said  boy  sound,  with 
the  exception  of  a  stiff  neck,  and  a  whipping  which  he  had 
just  given  him,  which  he  could  see  for  himself."  Further 
answering,  he  says,  "the  defendant  told  plaintiff  he  would 
warrant  the  boy  sound,  except  the  whipping  and  the  stiffness 
of  the  neck,"  &c. 

It  is  a  well  established  rule,  that  the  pleadings  are  to  be 
taken  most  strongly  against  the  pleader.  And  under  this 
rule,  the  defendant  would  be  entitled  to  take  the  weakest  case 
stated  against  him  in  the  bill.  But  that  need  not  be  insisted 
on.  Is  not  the  omission  to  except,  in  the  bill  of  sale,  the 
stiff  neck  and  the  whipping,  the  one  which  stands  out  most 
prominently  in  the  bill.  This  is  the  contract,  asserted  and 
reiterated  by  the  complainant  himself,  and  sworn  to  be  true, 
but  distinctly  proven  by  the  depositions  of  Tennison  attached 
to  the  bill  and  made  a  part  thereoC    We  think  there  can  be 
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no  doubt  upon  this  point.  The  complainant  swears,  that 
he  knew  of  no  other  defects ;  he  spoke  of  no  other.  What 
motive  then  had  he  for  refusing  to  warrant  against  any  oth- 
er? Can  it  be  questioned,  that  if  the  warranty  had  contained 
this  exception,  it  would  at  the  time  have  satisfied  Drawhorn. 
And  without  a  warranty,  except  as  to  these,  which  were 
known  to  Marshall,  and  treated  lightly  by  him,  he  never 
would  have  given  J5800  for  the  boy.  If  Drawhorn  knew  of 
any  other  and  concealed  it,  he  was  guilty  of  a  fraud  upon 
the  purchaser,  and  not  entitled  to  relief. 

This  then  being  the  case  made  by  the  bill,  by  a  proper  con- 
struction of  it,  is  it  necessary  to  reform  the  bill  of  sale  as  to 
these  defects,  in  order  to  protect  the  complainant  against  the 
suit  upon  his  warranty?  He  is  amply  protected  already,  and 
such  will  be  our  judgment  in  this  case.  The  warranty  does 
not  extend  to  these  defects,  which  were  pointed  out  at  the 
time,  and  expressly  agreed  not  to  be  complained  of  If  these 
be  the  unsoundness  sued  for  in  the  action  at  law,  the  plain- 
tiflF  is  not  entitled  to  recover,  whether  the  stiff  neck  be  an 
original  deformity,  or  one  superinduced  by  some  superemi- 
nent  cause  which  has  long  since  passed  away,  but  which, 
however,  has  left  this  permanent  effect  behind,  Drawhorn  is 
not  liable  for  it. 

If,  however,  the  boy  had  other  disease,  and  this  stiff  neck 
was  only  the  manifestation  or  development  of  the  secret  mal- 
ady, the  seller  will  not  be  protected,  and  ought  not  to  be. 

It  is  due  to  Judge  Worrill  to  say,  that  he  may  have  over- 
ruled the  demurrer  in  this  case,  on  the  ground  that  the  whip- 
ping and  stiff  neck  were  within  the  warranty.  For  this  Court 
held,  in  Calloway  andJones^  19  Ga.  Rep,  2,11^  upon  the  au- 
thority of  1  Parsons  on  Contracts,  459,  and  the  cases  there 
cited  in  the  note,  that  a  general  warranty  of  soundness  might 
cover  patent  defects.  But  it  is  confined  to  those  cases  of 
doubt  and  difficulty  where  the  purchaser  relies  on  his  war- 
ranty, and  not  on  his  own  judgment.  But  this  is  not  that 
case.    For  here  his  attention  was  called  by  the  seller  to  the 
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two  defects,  and  he  not  only  paid  a  less  price  for  the  negro 
on  that  account,  but  disclaimed  all  purpose  of  holding  Draw- 
horn  responsible  for  them. 

We  were  first  inclined  to  suffer  the  bill  to  stand  for  a  hear- 
ing, so  as  to  let  the  warranty  be  reformed  to  the  extent  indi- 
cated in  this  opinion,  provided  the  proof  made  out  the  case. 
But  seeing  that  we  could  greatly  curtail  expense  and  litiga- 
tion, by  disposing  of  the  bill,  and  letting  the  common  law 
action  be  tried,  with  the  judgment  of  this  Court  that  the  war- 
ranty did  not  cover  the  whipping  and  the  stiff  neck,  we  con- 
cluded that  it  was  best  to  give  the  latter  direction  to  the  case. 
This  is  a  power  conferred  upon  this  Court,  but  which  the 
Circuit  Judge  did  not  feel  at  liberty  to  exercise.  I  say  this 
in  further  vindication  of  his  opinion. 

Decree : — The  case  made  by  complainant^s  bill  is,  the  fail- 
ure to  insert  in  the  warranty  of  soundness,  an  exception 
as  to  the  stiff  neck  of  the  boy,  and  the  effects  of  the  whipping 
just  inflicted  upon  him.  And  it  is  the  opinion  of  this  Court, 
and  it  so  adjudges,  that  for  these  the  seller  is  not  liable  upon 
his  warranty.' 


Richard  Roe,  casual  ejector,  and  Benj.  L.  Cook,  tenant  in 
possession,  plaintiffs  in  error,  vs.  John  Doe,  ex  dem.,  Thom- 
as LoN-G  and  John  Malcolm,  defendants  in  error. 

[1.]  One  going  into  possession  of  land,   uniler  a  parol  purchase,  can    only  hold 

to  the  extent  of  his  actual  possession. 
[2.]  Notwithstanding  the  tenant  may  have  had  possession  for  seven  year^.  yet 

if  he  disclaims   having  title,  and  declares  he  is  only  wailing  to   purchase  of 

the  true  owner,  when  he  can  find  him,  the  statute  will  not  protect  him  against 

the  rightful  owner  of  the  fee. 
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Ejectment,  from  Randolph  county.  Tried  before  Judge 
KiDDO0,at  June  adjourned  Term,  1S5S. 

Plaintiff  introduced  in  evidence  a  grant  from  the  State  to 
Thomas  Long,  for  the  lot  of  land  in  dispute,  and  a  deed  from 
Long  to  himself.  He  also  read  the  depositions  of  two  wit- 
nesses, taken  by  commission,  which  it  is  not  necessary  to  set 
out.  He  proved  that  defendant,  Cook,  was  in  possession  at 
the  comnaencement  of  the  action,  and  closed. 

Defendant,  amongst  other  things,  proved  that  he  went  into 
possession  of  the  land  in  IS42,  and  had  remained  in  posses- 
sion ever  since;  had  lived  on  it,  cleared  a  portion  of  it,  cul- 
tivated it,  cut  timber ;  that  he  had  about  fifteen  acres  enclosed 
and  under  fence;  been  under  fence  since  the  first  of  1848. 

After  the  close  of  the  testimony,  defendant's  counsel 
requested  the  Court  to  charge  the  jury,  that  if  they  believed 
from  the  evidence  that  defendant  purchased  the  land  by  pa- 
rol contract,  in  1842,andwent  into  possession  under  said  con- 
tract, and  had  remained  in  quiet  and  peaceable  possession  for 
more  than  seven  years,  using  and  claiming  the  land  as  his 
own,  then  they  should  find  for  the  defendant.  Which  charge 
the  Court  refused  to  give,  and  defendant  excepted. 

The  Court  then,  amongst  other  things,  charged  the  jury, 
that  defendant,  to  protect  his  title  under  the  statute  of  limi- 
tations, must  either  have  a  paper  title,  or  have  the  land  en- 
closed, or  the  boundaries  distincdy  marked  out;  that  a  parol 
contract  of  purchase  of  the  whole  lot  would  not  be  sufficient. 

The  Court  further  charged,  that  even  if  the  defendant  had 
been  living  on  the  land,  using  and  claiming  it  as  his  own, 
since  the  year  1842,  yet  if,  at  anytime  during  the  seven  years 
upon  which  he  relied  for  statutory  title,  he  disclaimed  title, 
or  said  he  would  buy  the  land  when  iho  true  owner  came, 
he  could  not  be  protected  by  the  statute  oflii?iitations,  even 
for  that  portion  which  he  liad  enclosed  and  in  cultivation. 
To  which  charges  defendant  excepted. 
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That  portion  of  the  above  charge  relating  to  a  parpl  con- 
tract of  purchase,  and  disclaimers  and  admissions  of  defend- 
ant, has  reference  to  the  testimony  of  certain  witnesses  ex- 
amined by  commission. 

Douglass  &  Douglass  ;  and  E.  H.  Beall,  for  plaintiff  in 
error. 

Perkins,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  Court  was  right  in  refusing  to  give  the  first  charge 
as  requested.  For  conceding  that  possession,  under  a  parol 
purchase,  may  ripen  into  a  statutory  title,  still  the  evidence 
in  this  case  would  restrict  it  to  the  actual  possession.  And 
having  no  paper  title,  the  defendant  could  not  be  protected 
beyond  his  possessio  pedis. 

The  Court,  we  hold,  laid  down  the  rule  of  law  correctly, 
in  the  first  charge  as  given,  and  as  applicable  to  the  facts  of 
this  case,  namely:  that  the  defendant,  to  protect  his  title  un- 
der the  statute,  must  either  have  a  paper  title,  or  have  the 
land  enclosed,  or  the  boundaries  distinctly  marked  out.  And 
not  a  parol  contract  of  the  purchase  of  the  whole  lot. 

[2.]  It  is  true,  the  evidence  showed  that  the  disclaimer  in  this 
case  of  having  title,  was  made  after  the  seven  years  had  run. 
But  what  of  that?  We  think  it  just  as  good  to  deprive  the 
defendant  of  his  statutory  defence,  as  if  made  within  the  sev- 
en years.  And  the  defendant  was  not  hurt  by  the  assump- 
tion on  the  part  of  the  Court,  that  the  disclaimer  may  have 
been  made  within  the  seven  years.  On  the  contrary,  the  ju- 
ry examining  the  testimony  and  finding  it  was  made  after- 
wardSy  may  have  thought  that  it  was  not  sufiicient  to  oust  the 
defendant  of  the  benefit  of  his  possession.  And  so  may  his 
Honor  have  supposed.  But  we  think  differently.  Suppose 
the  maker  of  a  note  promise  to  pay  after  the  six  years  have 
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run.  vi'ill  not  this  take  it  out  of  the  statute?  Surely.  Why 
not  a  disclaimer  of  title  to  land,  even  after  seven  years  pos- 
session ? 

Judgment  affirmed. 

McDonald  J.  absent. 


[27     283 
120     385 


The  Columbus  Omnibus   CoMPANr,   plaintiff   in   error,   vs. 
Paul  J,  Semmes,  garnishee,  defendant  in  error. 

Evidence  which  tetids  to  establish  the  issue,  is  admissible,  although  not  of  it- 
self sufficient  for  that  purpose. 

Garnishment,  from  Mmcogee  county.  Decision  by  Judge 
WoRBiLL,  at  November  Term,  1858. 

The  Columbus  Omnibus  Company  brought  suit  against 
the  Manufacturers  and  Mechanics  Bank,  and  pending  suit 
served  Paul  J.  Semmes  with  a  summons  of  garnishment. 

The  garnishee  answered  that  he  was  not,  at  the  time  of  the 
service  of  said  summons,  and  had  not  been  since,  indebted 
to  said  bank,  nor  did  he  have,  at  the  time  of  said  service,  nor 
has  he  had  since,  any  property  or  effects  of  said  bank  in  his 
hands. 

Plaintiff  traversed  this  answer,  and  the  issue,  was  submit- 
ted to  a  jury. 

Plaintiff^s  counsel  offered  to  read  from  the  minutes  of  the 
Manufacturers  and  Mechanics  Bank  as  evidence,  the  follow- 
ing, to-wit : 

May  8th,  1852.  Received  of  the  commissioners,  G.  R 
Thomas,  J.  C.  Cook,  Hervey  Hall,  Joseph  B.  Hill,  a  certifi- 
cate of  deposit  on  the  Agency  of  the  State  Bank  of  Georgia, 
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for  twenty-five  thousand  dollars,  dated  the  sixth  day  of  April, 
1852,  the  same  being  the  ten  per  cent  on  the  capital  stock 
of  said  Banking  Company,  paid  to  said  commissioners  ou 
said  6th  April,  1852. 

(Signed,)  B.  A.  THORNTON, 

I  PAUL  J.  SEMMES, 

DOZIER  THORNTON, 
JOSEPH  KYLE, 

Direclors, 

Also,  the  following; 

**  Columbus,  Ga.,  May  8th,  1858. 

The  commissioners  appointed  by  the  Legislature  to  super- 
intend the  election  of  Directors  of  the  Manufacturers  and 
Mechanics  Bank  of  Columbus,  having  met  this  day  and 
certified  to  the  election  by  the  stockholders  of  the  following 
named  persons  as  directors,  to-wit:  PaulJ.  Semmes,  Sterling 
F.  Grimes,  Dozier  Thornton,  Joseph  Kyle  and  B.  A.  Thorn- 
ton; they,  the  Directors  above  named,  met  for  the  purpose 
of  organizing  the  board,  when,  on  motion  of  P.  J.  Semmes, 
Dozier  Thornton  was  called  to  the  Chair,  and  Robert  B. 
Kyle  requested  to  act  as  Secretary." 

"It  was  then  on  motion,  ordered  that  the  board  of  Direc- 
tors proceed  to  the  election  of  a  President  and  Cashier  of  said 
bank.  Whereupon,  on  counting  out  the  ballots,  it  appeared 
that  General  Paul  J.  Semmes  was  duly  elected  President, 
and  Robert  B.  Kyle  duly  elected  Cashier.''  (Then  follows 
the  oaths  administered  to  the  President  and  Cashier.) 

"  Robert  B.  Kyle  then  tendered  his  bond  with  two  securi- 
ties for  the  performance  of  his  duties  as  Cashier,  which  was 
accepted.  It  was  then  ordered  that  certificates  of  stock  be 
issued  to  the  stockholders  for  the  several  amounts  of  their 
subscription." 

"It  was  then  on  motion  of  B.  A.  Thornton,  ordered  that 
the  notes  of  the  stockholders,  for  the  amount  of  their  several 
subscriptions  actually   paid  in,  be  discounted,  the  notes  to 
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be  payable  within  thirty  days  after  demand  by  the  President 
of  the  bank." 

"On  motion  of  Dozier  Thornton,  the  board  then  adjourned 
to  meet,  subject  to  the  call  of  the  President. 

(Signed,)  D.  THORNTON,  Chm'n. 

R.  B.  Kyle,  SeeyP 

Also,  the  following,  to-wit : 

"Columbus,  Ga.,  April  5th,  1852. 

We,  whose  names  are  hereto  subscribed,  agree  to  take  the 
number  of  shares  opposite  our  names  in  the  capital  stock  of 
the  Manufacturers  and  Mechanics  Bank  of  Columbus,  and  to 
comply  with  all  the  terms  of  the  charter,  agreeably  to  an  Act 
of  the  Legislature,  approved  January  27th,  1S52,  to  incorpo- 
rate a  bank  in  the  city  of  Columbus,  to  be  called  The  Manu- 
facturers and  Mechanics  Bank  of  Columbus. 

St  ockholders*  Names.  Number  of  Shares, 

Paul  J.  Semmcs,        -        -        Fifteen  hundred. 
Dozier  Thornton,  ...     Four  hundred. 

Robert  B.  Kyle,        -  -  Two  hundred. 

B.  A.  Thornton,  -        -        -     Thirty  shares. 

Sterling  F.'Grimes,  -  -  One  hundred. 

Joseph  Kyle,        -        -        -      Thirty  shares. 

Robert  B.  Kyle,        -  -  Two  hundred  and  forty." 

To  the  introduction  of  all  which,  counsel  for  garnishee 
objected,  on  the  ground,  that  the  same  was  irrelevant;  gar- 
nishment  not  being  the  proper  remedy. 

The  Court  sustained  the  objection,  and  rejected  the  evi- 
dence, and  counsel  for  plaintiff  excepted. 

W.  Dou€HERTT,  for  plaintiff  in  error. 
Johnson  &  Sloan,  contra. 
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By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

The  plaintiff  offered,  all  at  the  same  time,  sundry  pieces  of 
evidence,  going  to  show  the  organization  of  the  Manufac- 
turers and  Mechanics  Bank,  the  payment  in  of  the  IISS^OOO 
required  by  the  charter  before  transacting  any  business,  and 
an  order  of  the  board  of  directors  to  the  effect,  that  each 
stockholder  be  allowed  to  discount  his  note  to  the  amount  of 
his  stock,  payable  thirty  days  after  demand  by  the  President. 
Paul  J.  Semmes,  the  defendant,  was  the  President,  and  a 
stockholder  to  the  amount  of  fifteen  hundred  shares. 

The  testimony  was  objected  to  and  ruled  out,  upon  the 
ground,  that  it  was  irrelevant,  ^because  garnishment  was  not 
the  proper  remedy  in  this  case.  Had  the  proof  gone  one  step 
further,  showing  that  in  accordance  with  the  order  of  the 
board,  Semmes  had  borrowed  $15,000,  and  given  his  note 
for  the  amount,  and  there  stopped,  the  case  would  have  been 
fully  made  out.  He  would  be  convicted  undoubtedly  of 
being  a  debtor  to  the  bank  for  that  sum.  True,  the  develop- 
ment of  all  the  facts  in  the  case,  might  have  shown  that 
garnishment  was  not  the  proper  remedy.  But  the  objection 
was  premature.  As  far  as  the  evidence  went,  it  tended  to 
demonstrate  the  issue,  to- wit;  that  Semmes  was  a  debtor  to 
the  bank.  We  repeat,  had  the  proof  gone  one  step  further, 
and  established  that  he  got  $15,000,  and  gave  his  note  for 
it,  the  evidence  would  have  been  complete.  And  without 
this,  that  which  was  offered  wotld  have  amounted  to  noth- 
ing. 

It  is  not  the  practice  of  the  Courts  to  require  all  the  testi- 
mony to  be  introduced  or  even  disclosed  at  once.  The 
holder  of  a  bankable  note,  sues  the  endorser.  He  first  o^ers 
the  note.  It  is  admitted  without  proof  of  demand  and  no- 
tice, a  recovery  cannot  of  course  be  had.  Still  the  note  is 
always  introduced  without  objection.  The  plaintiff  in 
ejectment,  begins  by  offering  a  grant  from  the  State  to  the 
land  in  dispute.    Instead  of  showing  title  in  the  plaintiff;  it 
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shows  paramount  title  out  of  him;  as  does  every  intermedi- 
ate conveyance  perhaps,  until  you  reach  the  deed  under 
which  he  claims.  Still  he  is  always  permitted  to  proceed; 
and  to  begin  at  either  end  of  the  chain  tracing  his  title  from 
the  State  down  to  himself,  or  from  himself  up  to  the  State. 

But  here  as  the  record  shows,  the  objection  was  not  to  the 
relevancy  of  the  testimony  generally,  which  is  the  question 
argued  before  us.  But  it  was  rejected  distinctly  upon  the 
ground,  that  the  common  law  remedy  in  this  case,  did  not 
lie.  Now  whether  this  be  so  or  not,  the  objection  came  too 
soon. 

Judgment  reversed. 


27  287' 

88  657| 

27  287 

102  fi08 


Thomas  Thomas,  plaintiff  in  error,  vs.  The  State  op  Geor-      27  2871 

•lis  140 

oiA,  defendant  in  error. 


27    287 
'el30    310 


[I.]  Popular  excitement  alone,  not  safficient  of  itself  to  postpone  the  trial  of  a 
case,  except  under  extraordinary  circamstances. 

[2.]  If  there  be  not  a  full  panel,  the  challenge  should  be  made  to  the  array. 

£3.J  A  juror  upon  his  votr  dire,  and  in  answer  to  the  question,  '*Is  your  mind 
^rlectly  impartial  between  the  Stateand  the  accused  ?"  Answers,  "  I  think 
that  I  am,  as  I  understand  it."  The  Court  then  asks,  **  do  you  understand 
the  question  ?"  The  juror  replies,  "yes;"  He  is  an  impartial  juror,  and 
there  is  no  objection  to  the  mode  adopted  for  testing  his  indifferency. 

[4.]  A  juror  may  be  disqualified  and  set  aside  for  cause,  on  the  ground,  that  he 
is  orer  age,  aAer  the  statutory  questions  hare  been  propeunded  to  him,  pro* 
Tided  the  State  has  not  been  prejudiced  by  the  irregularity. 

p.]  It  is  not  necessary  that  the  juror  should  be  a  citizen  of  the  county,  where 
the  offence  is  tried  for  any  specified  time  previously.  It  is  enough,  if  he  be  a 
r0side7U  eUizen^  at  the  time  of  triaL 

[63  The  Court  being  satisfied  from  inspection,  that  a  juror  is  drunk,  may  set 
him  aside  of  its  own  motion. 

p.]  It  is  no  objection,  that  a  traverse  jury  in  a  criminal  cause  is  present,  and 
hears  the  Court  charge  the  grand  jury  upon  the  penal  laws  of  the  State  gen- 
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erally  ;  and  compliments  them   upon  their  vigilance  in  ferreting  out  crime, 
and  bringing  offenders  to  justice. 
[5.]  The  practice  of  separating  witnesses  in  a  State  case,  is  ancient  and  saluta- 
ry: still  it  is  a  matter  of  discretion  with  the  Courts.     And  it  is  no  abuse  of 
that  discretion,  to  allow  one  or  more  of  the  witueses  to  remain  in  Court,  and 
aid  either  the  State  or  the  accused,  in  conducting  the  prosecution  or    de- 
fence; neither   does  it  disqualify   a  witness   from  being  re-examincdj    that 
he  has  remained  in  the  Court  room  after  he  was  first  examined,  or  that  he  has 
stated  to  another  witness,  what  he  had  sworn  to;  although  this  last, is  a  mis- 
conduct, which  might  subject  him  to  the  punishment  of  the  Court. 
[9.]  What  the  defendant   says  on  the  spot,  within  a  minute  or  a  minute  and  a 
I    half,  or  even  three  minutes  after  the  transaction,  is  a  part  of  the  resge^ae,  and 
admissible  as  such  in  evidence. 

[10.]  When  the  behavior  of  a  witness  is  unbecoming,  it  is  the  duty,  as  well  as  the 
privilege  of  the  Court,  to  reprove  him  for  his  indecorum. 

[II.]  When  a  witness  testifies  to  a  fact,  as  that  the  deceased  was  advancing- on 
the  accused  when  he  was  killed,  he  may  give  the  reasons  of  that  opinion. 

[12]  When  the  relative  position  of  the  several  combatants  in  an  affray  is  ma- 
terial the  State  may  reintroduce  a  witness  examined  in  chief  lo  prove  that 
it  is  diflerent  from  that  testified  to  by  the  defendant's  witnesses,  and  exhibit 
to  the  jury  a  diagram,  illustrative  of  his  statement,  and  then  the  defendant  to 
surrebut  in  the  same  way. 

[13.]  When  the  Court  is  asked  to  change  a  certain  principle  to  be  law,  provided 
the  evidence  sustains  it,  it  is  no  error  in  the  Court  to  give  the  opposite,  or 
other  alternative,  provided  the  proof  preponderates  on  that  side. 

[14.]  An  outlaw  not  entitled  to  the  privilege  of  a  new  trial. — Lumpkin,  J. 

Murder,  from  Lee  county.  Tried  before  Judge  Allen, 
January,  1858. 

Thomas  Thomas,  the  plaintiff  in  error,  was  indicted  for 
the  murder  of  Joseph  Cross.  He  was  tried  at  the  Janua- 
ry adjourned  Term,  of  Lee  Superior  Court,  and  convicted. 
Whereupon  his  counsel  moved  for  a  new  trial,  upon  the  fol- 
lowing grounds. 

Grounds  for  New  Trial. 

1st.  Because  the  Court  refused  the  motion  for  a  continu- 
ance, based  upon  the  grounds  of  great  public  excitement 
against  the  prisoner,  the  homicide  having  been  committed  on 
the  5th  of  December,  1857,  and  that  prisoner  having  been 
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confined  in  jail,  had  no  opportunity  to  prepare  for  his  trial. 
The  Judge  remarks,  upon  this  ground,  "  that  the  witness 
coming  into  Court,  suspended  this  motion,  and  it  was  not 
again  presented." 

2d.  Because  when  tlxe  second  panelof  jurors*  was  put  upon 
the  prisoner,  one  of  the  jurors  was  absent,  and  did  not  an- 
swer to  his  name  when  called,  and  said  panel  was  put 
upon  prisoner,  consisting  of  only  forty-seven  jurors.  The 
Judge  adds,  "  that  the  entire  list  was  called  over,  and  the 
Court  remarked,  that  all  the  panel  had  answered,  so  believ- 
ing; no  objection  was  made.-^ 

3d.  Because  the  name  of  one  of  the  jurors,  (Carlton  B. 
Calloway,)  was  twice  inserted  in  the  panel, thus  reducing  the 
number  to  forty-six.  The  Judge  adds,  "It  was  a  mistake, 
not  discovered,  the  juror  answering  twice.'^ 

4th.  Because  one  of  the  jurors,  upon  his  voir  dire  in  an- 
swer to  the  question,  "is  your  mind  perfectly  impartial  be- 
tween the  State  and  the  accused,"  said,  "  I  think  that  lam,  as 
I  understand  it"  The  Court  then  asked  him  if  he  under- 
stood the  question,  he  answered,  "  yes."  To  which  prisoner 
objected. 

5th.  Because  upon  one  of  the  jurors,  after  the  statutory 
questions  had  been  put  to  him,  being  put  upon  the  prisoner, 
counsel  proposed  to  ask  him,  if  he  was  not  over  sixty  years  of 
age.  The  Court  refused  to  permit  the  question  to  be  asked, 
and  the  prisoner  was  forced  to  exhaust  a  challenge  upon 
him.  The  fact  being  that  the  juror  was  over  sixty  years  of 
age. 

6th.  Because  one  of  the  jurors  had  not  resided  in  the 
county  six  months,  and  the  Court  refused  to  allow  prisoner's 
counsel  to  examine  him  upon  his  voirdircyas  to  this  point,  un- 
til he  first  objected  to  the  juror,  and  stated  the  grounds  of  his 
challenge. 

7th.  Because  one  of  the  jurors,  upon  the  suggestion  of  Mr. 
Hawkins,  of  counsel  for  the  State,  was  set  aside  by  the  Court 
for   cause,  upon  the  ground,  that  he  was  intoxicated;  the 
VOL.  xxvii. — 19. 
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Court  first  inquiring  of  counsel  for  prisoner,  if  (he  juror  should 
be  set  down  for  cause,  and  counsel  replying,  that "  the  Court 
can  see  he  is  drunk/* 

8th.  Because  the  Court  in  the  presence  of  the  jury  empan- 
neled  to  try  prisoner,  in  its  charge  to  the  grand  jury,  remark- 
ed, among  other  things,  ^^  that  almost  all  the  homicides  com- 
mitted in  the  county,  could  be  traced  to  the  carrying  of  con- 
cealed weapons,  and  that  it  was  high  time  that  a  stop  was  put 
to  the  commission  of  such  offences.** 

9th.  Because  after  the  witnesses  were  sworn,  and  by  order 
of  Court,  were  separated,  the  Court  allowed  two  of  the  wit- 
nesses for  the  State  to  remain  in  Court  to  assist  in  the  prose- 
cution, and  to  which  prisoner  objected. 

The  Court  also,  permitted  two  of  prisoner's  witnesses  to 
remain  to  assist  in  the  defence. 

10th.  Because  the  Court  refused  to  allow  prisoner  to  prove, 
by  Samuel  Lindsey,  a  witness  on  the  part  of  the  State,  that 
prisoner  said,  about  one  minute  or  a  minute  and  a  half  after 
he  shot  deceased,  and  as  he  turned  and  was  leaving  the  place, 
that  he  "  wanted  witness  to  protect  him,"  and  said  that  he 
*'  had  done  nothing  but  what  he  was  compelled  to  do  in  self 
defence."     The  Court  holding  it  incompetent  testimony. 

1 1th.  Because  counsel  for  prisoner  asked  Green  Cross,  a 
witness  on  the  part  of  the  State,  for  what  purpose  he  brought 
the!pistol  to  town  that  day,  and  witness  starting  to  answer  what 
he  had  understood,  when  counsel  for  the  State  objected  to 
his  stating  what  he  had  understood,  and  the  Court  ruled  it 
incompetent. 

12th.  because  the  Court  refused  to  allow  prisoner  to  prove 
by  the  witness,  Wilkerson,  that  prisoner  said,  from  one  to  three 
minutes  after  the  shooting,  'Mhat  he  did  not  intend  to  shoot 
deceased,  but  to  shoot  W.  G.  Cross." 

13lh.  Because  the  Court  remarked  in  the  hearing  of  the 
jtiry,  to  the  witness,  Wilkerson,  who  was  almost  constantly 
laughing, "  that  his  manner  of  testifying  was  very  unbecoming, 
and  that  the  Court  was  surprised  to  see  him  manifest  so  much 
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levity  in   a  cause  of  so  much  solemnity;"  he  being  a  wit- 
ness for  prisoner. 

14th.  Because  the  Court  refused  to  allow  prisoner  to  prove 
by  the  witness,  Morgan,  what  he,  witness,  said  to  deceased, 
in  reply  to  which  deceased  said,  **I  am  not  after  Charley 
Spence,  but  am  after  Jim  Spence,  the  damned  Methodist 
preacher,  and  Tom  Thomas.^' 

15th.  Because  the  Court  refused  to  allow  Gill,  a  witness, 
to  state  the  facts  which  led  him  to  believe  that  deceased  and 
Green  Cross  were  advancing  on  prisoner,  witness  having 
stated  that  they  were  so  advancing. 

16tb.  Because  the  Court  allowed  the  State  to  intro- 
duce Sam.  Lindsey,  in  rebuttal,  who  was  the  first  wit- 
ness sworn  on  the  part  of  the  State,  and  had  remained  in  the 
Courtroom  and  heard  all  the  testimony.  Prisoner  objecting 
to  his  re-examination. 

17th.  Because  the  Court  permitted  the  witness,  Lindsey, 
upon  his  re-examination,  to  make  and  exhibit  a  diagram, 
showing  the  position  of  the  parties  at  the  time  of  the  shoot- 
ing. Prisoner  objecting  that  such  testimony  was  not  in  re- 
buttal, and  that  said  diagram  was  incompetent  evidence. 

18th.  Because  the  Court  refused  to  allow  prisoner  to  prove 
in  reply,  that  said  diagram  was  incorrect;  and  also,  refused  to 
permit  his  witnesses  to  make  a  diagram,  showing  Lindsey's  dia- 
gram to  be  incorrect.  Counsel  for  prisoner  stating  that  they 
had  intended  to  have  had  the  witnesses  make  a  diagram,  but 
had  unintentionally  omitted  it  The  Court  holding  that  when 
the  prisoner  closed,  he  could  introduce  no  more  testimony. 

19th  Because  one  of  the  witnesses  for  the  State,  after  he  had 
been  sworn  and  testified,  related  to  another  witness  for  the 
State  before  he  was  examined,  what  he,  the  first  witness, 
had  sworn.  "  But  this  was  unknown  to  the  Court,'^  adds 
the  presiding  Judge. 

20th.  Because  the  Court,  in  the  hearing  of  the  jury,  and 
while  said  trial  was  pending,  in  discharging  the  grand  jury 
stated  among  other  things,  that  the  criminal  docket  was  very 
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heavy,  and  on  the  increase,  and  it  was  attributable  to  iheir 
vigilance  in  bringing  offenders  before  the  Court;  the  only- 
way  in  which  crime  can  be  suppressed. 

21st.  Jkcause  the  Court  charged  the  jury,  as  requsted  by 
prisoner's  counsel,  "  that  if  the  jury  should  believe  that  tiie 
deceased  and  Green  Cross  were  acting  together  in  a  common 
purpose,to  assault  the  prisoner,  and  the  assault  of  either  was  of 
such  a  character  as  to  have  aroused  the  fears  of  a  reasonable 
man  at  the  lime  the  prisoner  shot  the  pistol,  so  that  the 
prisoner  had  good  reason  to  apprehend  that  his  life  was  in 
great  peril,  by  reason  of  such  assault,  then  the  law  would  j  ustify 
the  prisoner  in  shooting  at  either  assailant;''  stating  to  the 
jury  at  the  same  lime,  "  that  he  gave  it,  (the  charge)  with  a 
qualification,  that  would  be  stated  in  the  subsequent  charge/' 
but  whicli  the  Court  failed  to  do.    {See  charge.) 

Charge  of  the  Court, 

If  you  believe  from  all  the  evidence  that  the  prisoner  held 
the  pistol  in  a  threatening  position,  against  or  towards  Jo- 
seph Cross,  the  deceased,  and  that  Green  Cross,  a  son  of  the 
deceased,  seeing  the  danger  of  his  father,  drew  a  pistol 
and  attempted  to  shoot  the  prisoner,  that  circumstance  is  no 
justification  of  the  prisoner  for  shooting  at  either  of  the 
Crosses ;  if  you  should  be  satisfied  from  the  evidence,  that 
the  prisoner  had  gone  there,  engaged  in  the  contest,  and  had 
drawn  his  pistol  in  a  spirit  of  revenge,  and  not  in  his  own  de- 
fence to  save  his  own  life  or  upon  deliberation.  If  you  are 
satisfied  from  the  evidence,  that  the  prisoner  did  kill  Joseph 
Cross,  then  it  is  no  justification  to  him,  that  Joseph  Cross  did 
commence  the  conversation  wuh  Charles  Spence,  which  led 
to  the  quarrel  ;  or,  that  Joseph  Cross,  the  deceased,  some 
two  weeks  before,  or  longer  or  shorter,  had  drawn  his  gun  on 
him,  the  prisoner;  unless  the  prisoner  at  the  time,  did  not 
act  with  deliberation,  or  in  the  spirit  of  revenge,  but  in  good 
faith  or  on  the  fear  of  a  reasonable  man,thatunlesshedidshoot, 
he  would  lose  his  own  life.    But  if  the  shooting,  whether  he 
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shot  at  the  one  Cross  or  tlie  oilier,  was  done  hy  h.tu  iij  a 
spirit  of  revenge,  or  with  deliberation,  iliat  is  if  |)rlst)npr  went- 
there  with  his  pistol,  prepared  to  shoot,  and  for  the  pnr- 
poseof  shooting,  and  nor  tt)  d(\^('nd  hinisrll\)r  to  pn>i<(M  his  own 
person,  the  killing  was  murder,  and  not  niaiisi  .ii:;!iuu-  t^r  jus- 
tifiable homicide. 

22(1  Because  the  Conrt  charged  the  jury  as  rociuosted  by 
counsel  for  the  prisoner,  "That  if  at  the  nnie  the  prisoner 
shot,  he  was  under  the  necessiiy  of  shooting  to  protect  tiis 
own  life,  he  is  not  responsible  for  the  consiH|nences  resniting 
from  such  an  act."  Which  charge  he  saitJ  he  gave  with  a 
qualification,  hereafter  to  be  given,  which  qnalificaiion  he 
never  gave.     {See  charge.) 

23d.  Because  the  Court  charged  the  jnry  as  follows;  that 
if  they  are  satisfied  from  the  evidence,  that  prisoner  did  kill 
Joseph  Cross,  then  it  is  no  justification  to  hitn,  that  Joseph 
Cross  did  commence  the  conversation  with  Charles  Sj>(»nce, 
which  led  to  the  quarrel ;  or,  that  Joseph  Cross,  the  deceased, 
some  two  weeks  before,  or  longer  or  shorter,  had  drawn 
his  gun  on  prisoner;  unless  the  prisoner  at  the  time,  did  not 
act  with  deliberation,  or  in  the  spirit  of  revenue,  bnt  in  good 
faith  or  on  the  fears  of  a  reasonable  man,  that,  unices  he  did 
shoot,  he  would  lose  his  own  life.  Bnt  if  the  shootinu%  wheth- 
er he  shot  at  the  one  Cross  or  tlie  other,  was  done  by  him  in 
a  spirit  of  revenge,  or  with  deliberation,  that  is  if  |)risoner 
went  there  wuth  his  pistol  prepared  to  shoot,  and  for  the  pur- 
pose of  shooting,  and  not  to  defend  him'=:elf  or  to  protect  his 
own  person,  thekillitjg  was  ranrder,  and  not  manslaughter,  or 
justifiable  homiciile. 

24th.   Because  the  jury  found  co-  trary  to  lavv. 
25th.    Hreanse  the  jury  found  eoiitrary  to  ev.u.'uee. 
26th.   ii^causo  thv  jury  foniid  contrary  tollir  ciiarire  of  the 
Court. 

27th.  Beeause  the  Court  cljarijed  the  jury  as  f.)]|ows: 
That  it  was  their  duty  to  reconeile  the  testimony  if  there  he 
any  conflicting,  and  ascertain  the  iriuhs  therefrom ;  in  doing 
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.  SO  you  will  look  to  all  the  facts  and  circumstances  shown  by 
the  proof,  the  testimony  of  each  witness,  and  his  manner  of 
testifying. 

The  Court  refused  the  motion  for  new  trial,  and  counsel 
for  prisoner  excepted. 

Warren  &  Warren  ;  Strozier  &  Smith  ;  Vason  &  Davis, 
for  plaintiff  in  error. 

Sol.  Gen.  and  Hawkins,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  defendant  being  convicted  of  murder  moved  for  anew- 
trial  on  twenty-seven  grounds.  His  application  being  refused 
he  prosecutes  his  writ  of  error  to  this  Court,  to  reverse  the 
judgment. 

[1.]  There  was  a  motion  made  to  continue  the  cause,  and 
we  infer,  for  the  record  is  somewhat  obscure  upon  this  point, 
that  it  embraced  two  grounds,  to  wit:  1st.  The  popular  ex- 
citement preventing  the  prisoner  from  having  a  fair  trial ;  and 
2d.  The  absence  of  witnesses.  Pending  the  motion  the  wit- 
nesses came  in  ;  and  there  seems  to  have  been  no  formal  de- 
cision by  the  Court  upon  the  other  ground.  As  the  trial  was 
directed  to  proceed,  we  will  assume  in  favor  of  the  prisoner, 
that  it  was  overruled. 

This  Court  has  never  in  any  case  held,  that  public  excite-  , 
ment  alone,  was  sufficient  of  itself  to  entitle  the  accused  to  a 
postponement  of  his  cause.  There  might  possibly  be  a  case 
which  would  authorize  and  require  it.  The  presiding  Judge 
thought  that  this  was  not  such  a  case,  and  we  are  not 
disposed  to  control  his  discretion. 

[2.  and  3.]  As  to  the  next  two  objections,  as  to  the  empan- 
neling  of  the  jury,  we  think  they  came  too  late.  The  de- 
fendant was  furnished  with  a  list  of  the  jurors,  and  if  the 
panel  was  not  full,  he  should  have  challenged  the  array  on 
that  account    He  was  himself  in  laches.     Besides,  this  was 
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not  the  first,  but  the  second  panel,  and  it  is  not  clear  under 
the  Act,  that  any  subsequent  panel  after  the  first,  might  not 
suffice,  although  less  than  forty  eight 

[4.]  We  see  no  error  as  to  the  mode  of  testing  the  imparti- 
ality of  the  juror,  John  E.  Ward.  And  we  are  clear,  that 
he  showed  himself  qualified  by  answers,  to  serve  as  a  juror. 

[5.]  Can  a  juror  be  disqualified  from  non-age  or  being 
over  age,  after  the  statutory  questions  have  been  asked  him  ? 
The  Act  of  1856,  would  indicate  that  objections  of  this  sort 
should  be  previously  |made,  and  had  any  injury  in  this  case 
resulted  to  the  State,  from  not  following  the  directions  of  the 
Act,  we  might  hold  that  the  challenge  came  too  late.  Oth- 
erwise,  we  are  not  prepared  to  say,  that  should  the  defect  be 
discovered  afterthestatutoryquestions  have  been  propounded, 
as  that  a  juror  is  not  a  free  white  citizen,  that  he  is  a  minor, 
idiot,  &C.,  that  advantage  might  not  be  taken  of  it  at  any  time. 
It  being  conceded,  then,  that  the  juror,  Elbert  Nichols,  was 
over  sixty,  we  think  the  objection  was  good  when  made,  and 
that  the  Court  erred  in  not  allowing  iL  Pamphlet  lS56y  p. 
230. 

[6.]  By  the  Act  of  1856,  it  is  not  necessary  that  the  juror 
should  have  been  a  citizen  of  the  county,  where  the  offence 
is  tried,  for  any  specified  time.  It  is  enough,  that  he  is  a  res- 
ident citizen  at  the  time  of  the  trial.  lb.  We  consequently 
hold  that  Ennis  was  a  competent  juror. 

[7.]  The  Court  being  satisfied  from  inspection,  that  Jere- 
miah Bentley  was  drunk ;  and  counsel  for  the  prisoner, 
(Judge  Lott  Warren,)  not  disputing  the  fact,  he  was  properly 
set  aside  by  the  Court  for  cause. 

[8.]  The  eighth  assignment  is,  "  because  on  Monday  morn- 
ing last,  the  jury  having  been  empanneled  to  try  the  said 
cause,  was  present  in  the  Court  room,  and  heard  the  Court 
charge  the  grand  jury  on  the  penal  laws  of  the  State,  in 
which  charge  the  Court  elaborated  strongly  against  crime> 
saying,  amongst  other  things,  that  almost  all  the  homicides 
committed  in  the  county  could  be  traced  to  carrying  couceal- 
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ed  weapons;  and  that  it  was  high  time  that  a  stop  should 
be  put  to  the  perpetration  of  such  oHenccs/^  Well,  wjiat  of 
that?  The  crowd  that  press  into  the  Court  House  at  the 
opening  of  the  session,  and  the  two  petty  jury  panels,  hear 
the  regular  charge  on  IMonday  morning ;  and  it  is  from 
these  by-standers,  and  the  two  petty  juries,  that  traverse  ju- 
ries are  selected  to  try  oilences.  And  whoever  supposed  that 
this  constituted  a  ground  of  exception  ? 

[9.]  "  Because,  after  witnesses  for  the  State  were  sworn, 
prisoner  asked  and  required  of  the  Court  to  have  them  sepa- 
rated. Then  prisoner's  witnesses  were  sworn,  and  counsel 
for  the  State  asked  to  have  them  separated.  All  of  which 
the  Court  directed  to  be  done.  Counsel  for  the  State  then 
requested  that  W.  G.  Cross  and  Samuel  Lindsey,  witnesses 
for  the  State,  and  John  G.  Brown,  a  witness  for  the  defend- 
ant, might  be  permitted  to  remain  in  Court  to  aid  State's  coun- 
sel in  the  prosecution.  And  this  was  allowed  ;  and  doftnidant 
by  his  counsel  excepted."  The  Court  adds,  that  *' two  of  pris- 
oner's witnesses  were  suffered  to  remain  to  assist  in  the  de- 
fence." 

We  see  no  error  in  this  assignment.  For  notwithstanding 
the  practice  of  separating  witnesses,  may  be  very  oJd,  cer- 
tainly as  ancient  as  the  trial  of  Susanna  by  Daniel,  {j^pocry- 
j)ha^  History  of  Susanna^  52  verse;)  and  very  good,  as  it 
proved  itself  to  be  on  that  occasion  ;  confounding  her  guilty 
accusers  and  vindicating  her  innocence.  Still,  it  is  but  a  rule 
of  the  Court,  and  must  in  its  enforcement  be  left  very  mucli 
to  judicial  discretion.  We  see  no  abuse  of  thut  discretion  in 
this  case.  The  part  that  the  witnesses,  W.  G.  Cross  and 
Lindsey  bore  in  this  examination,  will  fully  sustain  our 
opinion. 

[10.]  We  think  the  Court  erred  in  not  allowing  the  wit- 
ness, Samuel  Lindsey,  to  testify  to  the  sayings  of  prisoner,  a 
minute  or  a  minute  and  a  half  after  the  shooting.  If  the  decla- 
rations were  not  a  part  of  the   res  ges/ae,  then   nothing  is  ; 
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and  all  that  Courts  and  text  writers  have  yaid  upon  this 
vexed  subject,  is  meaningless,  11,  Ga,  AVyv.,  G21  ;  2Z  ib,  228. 

[11.]  This  assignment  is  abandoned.  As  it  stands,  the 
Court  unq^iestionably  ruled  riglr.  Counsel  state  iliat  it  is 
miscopied,  and  that  the  decision  was  exactly  contrary  to  what 
is  written. 

[12.]  We  think  the  declarations  of  tlie  defendant,  as  testi- 
fied tp  by  James  "\V.  Wilkerson,  made  from  one  to  three  min- 
utes after  the  shooting,  to  the  etftct,  that  ho  shot  at  Wm.  G. 
Cross,  the  son,  and  not  Joseph  Cross,  the  father,  should  have 
been  admitted.  The  father  was  nearer  the  prisoner  than  the 
son.  Some  of  the  witnesses  depose,  that  the  deceased  was 
not  more  than  a  foot  and  a  half  from  a  direct  line  from 
Thomas  to  the  son.  Thomas  was  agitated,  and  fired  hasti- 
ly. Perhaps  his  fire  was  drawn  by  the  bursting  of  the  cap 
of  young  Cross. 

Learned  counsel  eloquently  argue,  that  the  b3''-standers 
may  have  been  mistaken,  but  the  pistol  was  its  own  best  in- 
terpreter, and  yet  we  know  that  it  will  not  do  to  hold  that 
every  man  aims  at  what  he  hits,  or  always  hits  what  he 
aimed  at. 

[13.]  We  see  nothing  wrong  or  censurable  in  the  reproof 
administered  by  the  Court  to  tiie  witness  Wilkerson.  The 
dignity  and  decorum  of  judicial  proceedings  must  be  pre- 
served. 

[14.]  In  looking  carefully  into  tlie  record,  we  cannot  find 
what  Morgan  said  to  deceased  in  reply  to  tlic  statement  of 
deceased,  that  it  was  Jim  Spence  and  Tom  Thomas  he  was 
after,  and  not  Charley  Spence.  AVe  are  unable  to  decide, 
therefore,  whether  it  should  have  been  admitted  or  not. 

[15.]  We  think  the  Court  should  have  allowed  the  witness, 
Gill,  to  state  the  facts  or  reasons  whic  i  induced  him  to  believe, 
that  tlie  Crosses  were  advaucin-j:  ii|>:)!i  the  prisoner,  when  he 
shot.  Thf-y  might  have  demonstrated  tiie  cM>rreciness  of  liis 
conclusion. 

[16  and  17.]  We  hold  the  Court  was  right  in  permitting 
the  witness,  Lindsey,  to  be  re-examined,  notwithstanding  he 
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had  remained  iii  the  Court-room  subsequent  to  his  first  ex- 
amination. And  also,  in  allowing  the  diagram  made  by  this 
witness,  as  to  the  relative  position  of  the  combatants,  to  be 
submitted  to  the  jury.     It  was  strictly  rebutting  proof. 

[18.]  We  are  quite  clear  that  the  Court  erred  in  refusing 
to  let  the  defendant  bring  in  Wilkerson,  Gill,  Morgan,  Ver- 
noy,  and  McLin,  to  contradict  Lindsey's  testimony,  by  ma- 
king out  and  exhibiting  to  the  jury  another  diagram  as  to 
the  respective  attitudes  of  the  parties  in  this  affray.  We 
know  of  no  law  which  excludes  surrebuting  testimony,  and 
such  was  the  character  of  this.  If  counsel  prefer  to  have 
their  judgments  affirmed,  let  them  be  cautious  how  they  in- 
sist on  the  rejection  of  testimony. 

[19.]  The  misconduct  of  the  witness,  Martin  Williams,  in 
telling  Robert  A.  Rouse,  another  witness  for  the  State,  before 
Rouse  was  examined,  what  he,  Williams,  had  sworn,  might 
justly  have  subjected  him  to  the  punishment  of  the  Court, 
but  is  no  ground  for  a  new  trial.  Besides,  the  Judge  certi- 
fies that  this  irregularity  was  unknown  to  him. 

[20.]  The  next  complaint  is,  that  "  while  the  trial  was 
progressing,  and  the  jury  were  in  the  box,  on  Wednesday 
evening,  while  discharging  the  grand  jury,  and  in  the  pres- 
ence and  hearing  of  the  traverse  jury,  trying  said  cause,  the 
Court  stated  amongst  other  things,  that  the  criminal  docket 
was  very  heavy  and  on  the  increase,  and  that  it  was  attribu- 
table to  their  vigilance  for  bringing  offenders  before  the 
Court,  the  only  way  in  which  crime  can  be  suppressed.'' 

There  is  nothing  in  this  exception.  The  Court  must  dis 
charge  all  its  duties.  Besides,  what  American  Judge  would 
hold  the  office,  if  he  were  not  allowed  to  talk  ?  To  have  his 
say?  And  some  indulgence  especially  is  to  be  granted  to 
the  habit  of  a  Circuit  rather  praiseworlhily  noted  for  lectur- 
ing jurors,  in  order  to  stimulate  them  to  a  proper  execution 
of  the  criminal  law. 

[21.]  We  see  nothing  in  the  charge  of  the  Court  w-hich 
can  be  considered  a  qualification  of   the  legal   proposition 
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asked  for  in  the  request  He  merely  gives  the  converse  also, 
of  the  principle,  provided  the  proof  preponderates  that  way, 
asked  for.     Both  are  correct. 

[22.]  The  next  assignment  is  subject  to  the  same  com- 
ment. 

[24  and  25.']  We  express  no  opinion  as  to  the  evidence, 
assuming  that  the  prisoner  will  have  the  magnanimity  of 
course,  to  return  and  submit  himself  to  a  new  trial,  ji  privi' 
lege  to  which  no  outlaw  should  ever  be  entitled.  Did  this 
case  rest  on  this  ground  alone,  we  might  not  feel  at  liberty 
to  withdraw  it  from  the  province  of  the  jury.  Although 
forewarned  and  dissuaded,  he  thrust  himself  into  this  quarrel. 
It  is  not  pretended  that  his  relative,  old  Cliarley  Spence,  was 
in  very  imminent  peril. 

[26.]  There  is  nothing  in  this  ground. 

[27.]  Nor  the  last  The  Court  violated  no  rule  of  evi- 
dence  in  the  instructions  given  to  the  jury.  And  even  ta- 
ken in  connection  with  the  reproof  administered  to  the  wit- 
ness, Wilkerson,  we  do  not  see  that  his  Honor  transcended 
his  duty. 

Judgment  reversed. 

McDoNikLD,  J.  absent. 


James  Gorham,  plaintiff  in  error,  vs.  R.  G.  Hood,  et  al.,  de- 
fendants in  error. 

[1.1  A  person  who  was  a  constable,  was  sued  ia  trespass,  for  torliously  taking 
some  negroes.  The  constable  justified  under  several^,  yiw.  AAertbe  plaintiflT 
had  closed  his  evidence,  the  constable  asked  leave  to  amend  his  entries  on  the 
fi'fas.^  by  entering  on  them,  a  levy  on  the  negroes. 

Heldf  That  the  Court  was  right  in  granting  him  the  leave  asked  for. 
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[2.]  A  co^^ta^!.'  not  hciwj:  fnifz-'^iizr,-'  lo  levy  on  iu".:roc<,  ^vlicn  tlu  'o  ii*  a  sutTi- 
cieiicy  of  oli.er  jicrsi'iial  properly  to  l-e  foijiid  :  if  he  tl'H*-?.  in  tljii  ••a:?e,  levy 
on  iR'^roc^,  ttf.^j'^ss-  \vi;l  lie  a_r;'.n^t  Iii:ii. 

Trespass,  vi  ct  armls,  from  Harris  county.  Tried  before 
Judge  WoKuiLL,  at  October  Term,  1S5S. 

This  was  an  action  of  trespass,  vi  ct  arjyiis,  by  James  A. 
Gorbam  against  Rabun  G.  Ilood  and  James  M.  Gordy,  for 
entering  plaintifl^'s  close,  and  seizing  and  carrying  away  four 
negroes,  of  the  aggregate  vahie  of  about  four  tliousand  dol- 
lars, the  property  of  plaintiff,  and  detaining  said  negroes  for 
two  days. 

There  was  a  second  count  for  taking  possession  of  plain- 
tiff's corn  crib,  by  locking  the  door  thereof,  and  taking  and 
cariying  off  the  key. 

The  proof  upon  the  trial,  was,  that  defendants  came  to 
plalntiff^s  house  in  his  absence,  and  took  off  four  negroes; 
his  children  Vv^ere  at  home  and  were  taken  to  ihe  house  of  a 
neighbor.  Dc^fendants  had  levied  upon  and  taken  off,  a  few 
days  before,  two  mules,  some  cattle,  and  a  rockaway  carriage 
and  wagon  belon.^^ing  to  plaintiff.  The  mules  were  worth 
each,  from  one  hundred  to  a  hundred  and  fifty  dollars  ;  cat- 
tle worth  about  twenty  dollars  a  head.  This  latter  levy  plain- 
tiff replevied  by  forthcoming  ])ond,  and  Hood  was  one  of 
the  sureties  on  the  forthcoming  bond.  The  fi.fcts.  levied 
were  eight  in  number,  seven  for  thirty  dollars  each,  and  one 
for  thirteen. 

There  was  testimony  as  to  some  other  matters,  not  deem- 
ed material  to  the  understanding  of  the  case. 

After  plaintiff  closed,  defendant  Gordy,  the  constable, 
moved  to  enter  upon  \W  fi.  fa,  a  levy  of  llu'  iipuroes  seized. 
The  Court  allowed  tiie  i-l:.  y  f»f  levy  ii>  l.'e  mub^;  pbiintilf  ob- 
jecting. 

The  jury  f>nnd  for  tlio  deft^idants,  and  plaintitf  moved 
for  a  new  tiial : 

1st.   Boeau.'^e  the  C(Mirt  erred  in  allowing  Gordy,  the  bailitT, 
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to  make  entry  of  a  levy  of  the  negroes  on  the  fi,  fa,  after 
plaintiff  had.  closed  his  case. 

2d.  Because  the  Court  erred  in  charging  the  jury  that 
plaintiff  could  not  recover  in  this  form  of  action,  trespass,  v/ 
ti  armiSy  after  the  entry  of  the  levy  upon  the  J!,  fa.,  but  must 
declare  in  case  for  an  excessive  levy. 

3d.  Because  the  verdict  was  contrary  to  la^  and  evidence. 

The  Court  refused  the  motion  for  a  new  trial,  and  plain- 
tiff excepted. 

Ramsay  &  Carithers,  for  plaintifl  in  error. 

D.  P.  Hill,  represented  by  E.  W.  Pou,  contra. 

By  the  Court, — Benning,  J.  delivering  the  opinion. 

[1.]  The  constable's  entry  was  amendable.  Hopkins  vs. 
Burch,  3  Kelif/  222.  If  it  was  amendable  at  all,  we  do  not 
see  why  it  was  not  amendable  as  well  after  the  plaintiff  had 
closed  his  case  as  before.  We  think  that  there  is  no  validity 
in  the  first  ground  of  the  motion  for  a  new  trial. 

Was  the  charge  right?  That  depends  on,  whether  trespass 
was  the  remedy. 

If  the  constable,  in  levying  on  the  negroes,  acted  without 
authority,  trespass  was  the  remedy;  if  he  acted  merely  in 
excess  of  his  authority,  the  remedy  was  case.  It  is  agreed,  I 
believe,  that  this  is  the  somewhat  nice  distinction.  Con- 
ceding, that  such  a  distinction  exists,  the  question  is,  wheth- 
er the  constable  acted  without  authority?  And,  we  think, 
that  he  did.  At  the  time  when  he  seized  the  negroes,  he 
had  already  seized  two  mules,  some  cattle,  a  rockaway,  and 
a  wagon ;  and  these  articles  were  of  sufficient  value,  to  satis- 
fy the/. /a^.  The  Act  of  1811,  {Pr.  Dig.  506,)  declares, 
that,  "  No  constable  shall  be  authorized  to  levy  on  any  ne- 
gro, or  negroes,  or  real  estate,  unless  there  is  no  other  per- 
sonal estate  to  be  found,  sufficient  to  satisfy  the  debt.*^ 
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[2.]  The  constable,  then,  was  not  authorized  to  levy  on 
these  negroes. 

That  being  so,  trespass  was  the  remedy. 

This  ground  in  the  motion,  we  think,  then,  was  valid,  and 
therefore,  we  think,  that  there  ought  to  be  a  new  trial. 

As  to  the  remaining  ground,  it  is  one  that  need  not  be  con- 
sidered. 

Judgment  reversed. 


B.  A.  Thornton,  et  al.,  creditors,  &c.,  plaintiff  in  error,  vs, 
N.J.  Bussey  &  William  Wooldridoe, administrators, &c., 
defendants  in  error. 

On  the  death  of  a  member  of  two  partnerships,  both  of  which  are  insolvent 
and  the  estate  of  the  deceased  member  is  insolvent  also,  the  creditors  of 
each  partnership  must  look  to  the  eflTects  of  the  partnership  of  which  he  is  a 
creditor,  for  payment,  and  the  separate  creditors  must  look  to  the  assets  of 
the  deceased  partner  for  payment ;  in  case  of  a  surplus  it  is  to  be  applied  to 
the  debts  of  the  other  class  of  creditors. 

In  Equity.     Tried  before  Judge  Kiddoo,  Chattahoochee 
Superior  Court,  August  Term,  1858, 

A  bill  for  injunction,  and  the  marshalling  of  their  intes- 
tate's assets,  was  filed  by  the  defendants  in  error,  as  admin- 
istrators of  Thomas  F.  Wooldridge,  deceased,  against  plain- 
tiffs in  error,  as  creditors  of  deceased,  individually,  and  of 
the  late  mercantile  firm  of  Wooldridge  &  Brannon,  which 
said  firm  was  composed  of  intestate  and  T.  Brannon,  and  of 
the  late  firm  of  T.  F.  Wooldridge  &  Co.,  which  was  composed 
of  intestate  and  one  James;  the  estate  of  said  intestate^was 
insolvent,  and  both  firms  were  insolvent;  the  assets  of 
the  firms  were  in  the  hands  of  the  administrators  of  Wool- 
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dridge,  as  well   as  those  of  the  individual  estate   of  Wool- 
dridge,  the  intestate. 

On  the  trial  of  the  case,  the  Court  charged  the  jury  that  **  the 
creditors  of  T.  F.  Wooldridge  &  Co.  should  share  pro  rata 
the  assets  of  that  firm,  each  in  proportion  to  their  demands  ; 
that  the  creditors  of  the  firm  of  Wooldridge  &  Brannon 
should  share /?ro  rata  the  assets  of  that  firm;  and  the  firm 
creditors,  after  deducting  the  pro  rata  share  which  each 
firm  creditor  had  received  from  the  respective  firm  assets, 
should  then  come  in  and  share  equally  with  the  individual 
creditors  of  T.  F.  Wooldridge  in  all  the  individual  assets;'* 
to  which  charge  B.  A.  Thornton,  one  of  the  individual  credi- 
tors, excepted  and  assigns  the  same  as  error. 

Thornton,  for  plaintiff  in  error. 

NisBETs,  contra. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

This  is  a  bill  by  the  administrators  on  the  estate  and  effects 
of  Thonias  F.  Wooldridge,  deceased,  asking  directions  of 
the  Court  as  to  the  distribution  thereof.  The  intestate  was  a 
member  of  two  mercantile  firms,  both  of  which  were  insol- 
vent; he  had  a  considerable  property  in  his  individual  right, 
disconnected  from  the  partnership, but  he  was  insolvent  also ; 
the  partnership  creditors  claimed  to  have  appropriated  to  the 
payment  of  their  debts,  the  assets  of  the  firms  respectively, 
of  which  they  were  the  creditors,  and  for  unpaid  balances 
to  share  ratably  with  the  individual  creditors  of  the  de- 
ceased, his  own  estate.  The  presiding  Judge  charged  the 
jnry  in  accordance  with  this  position,  and  one  of  the  indi- 
vidual creditors  excepted. 

This  is  the  first  time,  I  believe,  that  this  question  has 
been  presented  to  this  Court  in  a  cause  arising  on  the  chan- 
cery side  of  its  jurisdiction  ;  it  has  been  before  the  law  side 
of  the  Court  twice, and  the  last  was,  by  special  agreement. 
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made  a  quasi  equity  cause.     I  shall  perhaps  have  occasion 
hereafter  to  refer  to  those  cases. 

The  principle  of  the  charge  of  the  Court,  to  which  excep- 
tion is  taken,  is,  that  on  the  insolvency  of  a  deceased  part- 
ner, and  two  mercantile  firms  of  which  he  was  a  member, 
the  creditors  of  the  firms  respectively  should  divide  among 
themselves,  ratably,  the  assets,  to  the  exclusion  of  the  credi- 
tors of  the  individual  deceased  partners,  and  for  unpaid 
balances  they  should  share,  ratably,  with  the  individual 
creditors  of  such  deceased  partner.  The  rights  of  joint  and 
separate  creditors  of  mercantile  and  other  partnerships,  and 
of  the  individual  members  of  such  partnerships,  have  been 
much  discussed,  and  variously  determined.  It  has  been 
held  that  the  creditors  of  partnerships  should  come  in,  pari 
passUy  with  the  individual  creditors  of  an  insolvent  mem- 
ber of  ihe  .partnership  and  share,  ratably,  his  interest  in  the 
firm  and  his  individual  assets.  Again,  it  has  been  decided^ 
that  the  partnership  effects  should  be  applied  to  the  payment 
of  joint  creditors,  and  the  separate  creditors  should  be  en- 
titled to  the  surplus  only,  if  any ;  and  if  there  should  be  a 
deficiency,  that  the  partnership  creditors  for  their  unpaid 
balances,  should  share,  pro  rata^  with  the  individual 
creditors,  while  in  other  cases  it  has  been  adjudged  that 
joint  creditors  should  look  for  payment,  in  the  first  in- 
stance, to  the  partnership  assets,  and  that  individual  credi- 
tors should  be  entitled  to  pay  from  the  individual  assets,  and 
that,  for  unpaid  balances,  each  class  of  creditors  should  he 
entitled  to  any  surplus  of  assets  which  may  remain  after  tlie 
class  of  creditors  primarily  entitled  to  pay,  had  been  satisfied. 
It  is  manifest  that  a  Court  of  Chancery  has  no  jurisdiction 
of  any  of  these  matters,  unless  the  partnership,  or  the  indi^ 
vidual  member  of  it,  whose  creditors  are  endeavoring  to  col- 
lect their  debts,  be  insolvent.  If  all  are  solvent,  there  can 
be  no  ground  for  the  interference  of  a  Court  of  Equity.  In 
that  event  every  right  is  manageable  in  a  Court  of  law  ; 
that  jurisdiction   can  afford  an  adequate  remedy  in  every 
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case.  A  partnership  creditor  lias  his  option,  after  judgment, 
to  proceed  with  his  execution  against  the  partnership  effects, 
or  the  individual  property  of  any  partner.  If  he  proceeds 
against  the  former,  there  is  an  end  of  the  case  when  he  ob- 
tains satisfaction ;  if  against  the  latter,  the  partner  who  is 
thus  compelled  to  pay,  has  his  ample  remedy  at  law  against 
the  other  partners  for  contribution.  If  it  be  the  case  that  an 
execution  against  an  individual  member  of  a  firm  be  levied 
on  the  partnership  effects,  the  purchaser  gets  the  interest  in 
the  concern  which  that  partner  had,  which  is  the  profits  after 
paying  the  partnership  debts. 

The  case  before  us  is,  indisputably,  within  the  jurisdic- 
tion of  a  Court  of  Equity,  and  being  so,  it  must  be  disposed 
of  according  to  the  principles  of  that  Court  which  are  most 
approved  by  our  judgment.  That  the  administrators  of  a 
deceased  partner  have  brought  the  case  before  th6  Court  for 
its  direction  in  the  administration  of  the  assets  of  their  in- 
testate, does  not  change  the  rule  by  which  the  Court  wiil  be 
governed,  in  adjusting  the  rights  of  the  parties,  from  that 
which  Would  control  it,  if  one  or  all  of  the  creditors  had  been 
complainants;  indeed,  such  bills  are  substantially  the  bills 
of  the  creditors,  and  the  Court  will  so  consider  them.  It  is 
said  that  partnership  contracts  are  joint  and  several,  and 
that  no  eqtiity  in  favor  of  a  separate  creditor  can  effect  the 
rights  of  the  contract  of  the  partnership  creditor;  that  the 
joint  creditors  can  have  execution  against  the  separate,  as 
well  as  the  joint  property,  or  take  in  execution  the  body  of 
each  member  of  the  partnership,  and  that  equity  follows  the 
law  in  such  cases.  There  is  some  misapprehension  in  re- 
gard to  what  is  meant  when  it  is  said  that  the  contracts  of 
partners  are  joint  and  several;  such  contracts  are  not  joint 
and  several  at  law ;  if  they  were,  a  separate  action  might  be 
instituted  at  law  against  each  partner,  on  the  contract  as  his 
several  contract;  but  that  is  not  so.  The  partners  must  all 
be  sued,  and  if  one  be  omitted,  it  would  be  a  good  ground 
for  a  plea    in  abatement.     That  is  the  case  in  all  join.con- 
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tracts^  whether  there  be  a  partnership  or  not.  The  Act  of 
1820,  Cobb  485,  authorizes  the  plaintiff  to  proceed  to  judg- 
ment against  joint  contractors  or  partners  who  may  have 
been  sued,  although  there  are  others  sued  in  the  same  ac- 
tion, who  cannot  be  found,  and  the  judgment,  when  obtain- 
ed, will  bind  the  joint  or  partnership  property,  and  the  indivi- 
dual property  of  the  defendants,  who  were  served,  and  the 
execution  issued  thereon,  may  be  levied  on  such  joint  and 
several  property.  But  if  the  meuiber  of  a  partnership  die^ 
his  personal  representative  cannot  be  sued  at  law,  the  con- 
tract being  joint,  but  creditors  are  bound  to  proceed  against 
the  survivors.  In  equity,  however,  creditors  may  proceed 
at  once  against  the  executors  or  administrators  of  the  deceas- 
ed partners,  and  hence,  those  legal  writers  are  more  accurate 
who  say  that  in  Equity^  the  contracts  of  partners  are  several 
as  well  as  joint.  But  the  contractor  a  surety  is  often  joint ^ 
but  because  that  is  the  case,  he  is  not  precluded  from  setting 
up  au  equitable  defence  which  may  arise  in  the  transactions 
between  the  principal  debtor  and  creditor,  which  releases 
him  from  his  contract.  Again,  that  the  separate  property 
may  be  taken  in  execution  does  not  determine  the  character 
of  the  contract.  It  is  often  the  case,  that  when  contracts 
are  joint  there  is  no  joint  property,  and  the  creditor  must 
necessarily  obtain  satisfaction  from  the  individual  property 
of  the  joint  oontractors;  that  the  joint  creditor  may  proceed 
with  his  execution  against  the  partnership  property  or  the 
individual  property  of  the  partners,  does  not  preclude  the 
joint,  or  separate  creditor  of  a  partner  from  asserting  an 
equity  which  entitles  him  to  an  exclusive  satisfaction  from 
the  partnership  or  individual  assets,  accordingly  as  he  may 
be  a  partnership  or  individual  creditor. 

Is  there  such  an  equity  in  favor  of  the  different  classes 
of  creditors  presented  before  us  in  this  record?  As  already 
remarked,  the  parties  all  are  insolvent,  arid  neither  the  part- 
nership creditors,  nor  the  individual  creditor3  of  complai- 
nant's   intestate,   can  be  paid  in  full.     The  most  just  and 
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satisfactory  rule  in  such  a  case,  is  thar  which  was  adopted  in 
cases  of  bankruptcy  in  England,  long  anterior  to  the  revo- 
lution,  and  which  was  the  prevailing  law  at  the  time  of  our 
adopting  statute,  viz:  that  the  partnership,  or  joint  assets 
should  be  first  applied  to  the  payment  of  the  partnership 
debts,  and  the  surplus,  if  any,  to  the  payment  oT  the  separate 
debts ;  and  that  the  separate  ejSects  be  applied  first  to  th^  pay- 
ment of  the  separate  debts,  and  the  surplus  to  payment  of 
the  partnership  debts.  Ex  parte  Crowdery  2d  Vernon^  706; 
Ex  parte  Cook^  2  Peere  fVm^s^  500.  This  rule  is  commeq- 
ded  by  its  equity  and  good  sense.  The  justice  of  it  was  the 
cause  of  its  adoption.  The  Court  of  chancery  in  England 
regulates  these  equities  there,  and  controls  the  assignees  in  the 
distribution  of  the  efiects  of  bankrupts  according  to  the 
equity  of  the  case,  when  it  does  not  come  in  conflict  with 
any  settled  rule  of  law.  Lord  King,  in  a  case  before  him, 
said,  that  the  rule,  as  stated  by  us,  was  settled,  and  that  it 
was  a  resolution  of  convenience.  He  did  not  say. that  it  was 
so  settled,  because  of  its  convenience;  being  a  rule  founded 
in  the  equitable  rights  of  the  parties  in  every  such  case,  it 
was  adopted;  I  have  no  doubt  that  the  assignees  might  pro- 
ceed to  distribute  the  efiects  under  it,  without  compelling 
creditors  to  resort  to  a  Court  of  Chancery  in  every  case,  for 
special  directions. 

There  is  much  equity  in  the  rule,  and  as  applicable  to 
cases  in  which  there  has  been  no  fraud,  it  is  unexceptiona- 
ble. It  must  be  presumed,  that  every  partnership  debt  in- 
creases the  partnership  efiects  to  the  same  amount,  and  it  is 
but  just  that  they  should  be  applied  to  their  payment  in 
preference  to  debts  which  contributed  nothing  to  them,  pro- 
vided one  or  the  other  must  go  unpaid ;  and  the  same  may 
be  said  in  regard  to  the  individual  debts  and  efiects  of  a 
partner. 

Circumstances  may  exist  in  some  cases  which  might  call 
for  a  strict  scrutiny  into  the  conduct  of  the  partners,  to  as- 
certain whether  a  part  of  what  appears  to  be  joint  effects,  are 
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not  in  fact  the  separate  property  of  one  of  the  partners,  so 
as  to  give  an  equity  to  an  individual  partner,  and  vice  versa, 
but  that  does  not  affect  the  rule;  it  only  shows  that  there 
may  bn  cases  in  which  to  give  effect  to  the  rule,  there  should 
be  a  strict  investigation  of  the  conduct  and  rights  of  the 
parties. 

In  .the  case  oi  ex  parte  Hayden,  1  Brown  454,  joint  credi- 
tors were  allowed  to  prove  on  a  separate  commission,  and 
to  receive  a  dividend  pari  passu  with  separate  creditors. 
There  was  no  joint  estate  in  that  case,  and  the  report  is  very 
short.  The  joint  estate  may  have  been  divided  out  among 
the  partners,  and  in  that  event,  it  would  be  one  of  the  cases 
in  which  it  would  be  proper  to  give  effect  to  the  rule,  that 
the  relative  value  of  the  joint  estate,  and  the  individual 
effects,  as  well  as  the  amount  of  the  joint  and  individual 
debts,  should  be  ascertained.  The  cdiSQ  oi  ex  parte  Cobham, 
lb.  576,  was  consented  to. 

The  rule  above  laid  down  by  us,  prevails  now  in  Eng- 
land, whether  a  joint  debt  be  proved  under  a  separate  com- 
mission, or  whether  a  separate  debt  be  proved  under  a  joint 
commission. 

The  case  of  Cleghorn  vs.  the  Insurance  Bank  of  Colum- 
bus, already  referred  to,  was  mainly  decided  on  the  ground 
that  the  parties  were  not  in  a  Court  of  Equity,  and  the  case 
being  in  a  Court  of  law,  the  superior  legal  lien  should  prevail. 
The  case  in  I9th  Geo.  jRep.y  was  decided  on  the  ground  that 
the  above  case  was  a  precedent  for  it,  although  by  agreement  it 
was  to  be  considered  as  though  a  bill  in  equity  had  been 
filed  to  adjust  the  rights  of  the  parties.  There  is  no  ques- 
tion of  lien  in  this  case,  but  there  can  be  no  question,  I  ap- 
prehend, that  if,  in  the  two  classes  of  creditors,  some  have 
liens,  and  others  have  not,  the  liens  must  have  the  prece- 
dence of  debts  having  no  lien,  in  the  distribution  of  that 
portion  of  the  effects  from  which  the  debt  was  to  be  paid; 
but  a  judgment  against  the   partnership   cannot,  on  the 
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ground  of  lien,  be  satisfied  from  the  private  assets,  when 
that  class  of  debts  cannot  share  at  all  those  assets  with  the 
separate  creditors. 

Judgment  reversed. 


Benjamin  F.  Lennard,  bearer,  plaintiff  in  error,   vs.  John 
H.  Jones,  trustee,  defendant  in  error. 

When  it  is  sought  to  charge  the  husband,  as  trustee,  and  the  proof  }*j»o\vs  lie 
never  accepted  the  trust,  it  is  not  comjjetent  for  the  plainiKF  to  ^irike  out 
the  name  of  the  husband,  and  substitute  that  of  the  wife  as  crst/ci  q/'r  tri',st. 

Assumpsit,  from  Randolph  county.  Decision  by  Judge 
KiDDOo,  at  the  June  adjourned  Term,  185S. 

Benjamin  F.  Lennard,  bearer,  bronglit  suit  against  John 
H.  Jones,  trustee  of  Mary  A.  Jones,  to  recover  tlio  sum  of 
ninety-five  dollars  and  twenJy-three  cents,  (§95  23)  besides 
interest,  the  amount  of  a  promissory  note  given  by  said  Ma- 
ry A.Jones,  to  James  D.  Lennard,  dated/  July,  IS56,  paya- 
ble one  day  after  date,  and  afterwards  for  valuable  con- 
sideration transferred  to  plaintiff. 

The  declaration  alleged  that  said  Mary  A.  Jnups,  and  her 
children,  were  the  cestui  que  trusts  o(  two  negro  slav»\s,  con- 
veyed to  them  by  deed,  from  Jemima  W.  Poo'o,  and  that 
said  slaves  were  in  the  possession  of  John  H.  Jones,  as  trus- 
tee; that  said  note  was  given  for  goods,  war*  s,  and  nKurhan- 
dise,  sold  and  delivered  to  said  Mary  A.  Jones,  for  the  use 
and  bonofit  of  herself  and  children,  and  said  estate,  and 
that  said  estate  was  liable  forihesamo. 

The  action  is  brought  against  the  trustee  under  the  pro- 
visions of  the  ^ict  of  5th  March^  1856,;;.  22^\ 
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The  defendant  pleaded  that  when  said  note  was  given, 
said  Mary  A.  Jones  was  a  married  woman,  the  wife  of  de- 
fendant. 

jading  in  evidence  the  note  sued  on,  plaintiff  in- 
a  book,  containing  the  original  entries  of  part  of 
sold  and  delivered,  and  for  which  the  note  was 
id  entries  amounting  to  $64  31.  Plaintiff  then 
to  prove  the  loss  or  destruction  of  another  book, 
I  the  original  entries  of  the  balonce  of  the  goods 
making  up  the  amount  for  which  the  note  was 
efendant  objected  to  the  testimony  as  inadmissible, 
:ion  was  sustained  by  the  Court,  and  plaintiff  ex- 

f  then  moved  to  amend  the  declaration,  by  strik- 
e  name  of  John  H.  Jones,  and  inserting  that  of 
Jones,  the  cestui  que  trust,  as  defendant;  which 
e  Court  refused,  and  plaintiff  excepted, 
lut  moved  for  a  nonsuit,  which  the  Court  granted, 
rounds,  that  plaintiff  had  tailed  to  make  out  his 
I  failed  to  show  how  the  trust  estate  was  subject  to 
3nt  of  the  note  sued  on  ;  and  that  the  corpus  of  a 
e  could  only  be  subject  to  sale  when  necessary 
snefit  of  the  estate.     To   which  decision  plaintiff' 


.  Barry,  for  plaintiff  in  error. 

t  Robinson,  contra. 

Court. — Lumpkin,  J.   delivering  the  opinion. 

ras  a  suit  to  recover  at  law,  a  debt  out  of  a  trust 
he  action  was  brought  against  the  husband,  as 
t  turning  out  on  the  trial,  that  he  had  never  ac- 
I  trust,  the  Court  granted  a  nonsuit,  refusing  to 
3  plaintiff*  to  substitute  the  name  of  the  wife,    who 
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was  one  of  the  cestui  que  trusts^  in  the  place   of  that  of  the 
husband. 

There  can  be  no  doubt  that  the  Court  was  right,  and 
notwithstanding  the  Act  of  1S56,  gives  the  right  to  sue  at 
law,  still  it  never  was  designed  to  confer  such  power  as 
that  here  claimed. 

We  see  nothing  wrong  in  the  other  rulings  complained  of. 
In  the  view  already  taken  of  the  case,  it  becomes  unnecessa- 
ry to  notice  them  more  particularly. 

Before  commencing  any  proceedings,  either  at  law  or  in 
equity,  counsel  would  do  well  to  examine  and  see  whether 
the  children  should  not  be  parties  likewise;  provided  there 
be  children.  Also,  how  far  the  giving  of  the  note,  in  this 
case,  will  indicate  the  intention  of  the  wife  to  bind  her  sep- 
arate property  for  this  debt.  This  question  has  been  much 
discussed,  and  there  is  no  little  law  learning  in  the  books,  up- 
on that  point. 

Judgment  aflSrmed. 

McDonald  J.  absent. 


Henrf    H.   Horton,  et  al.,  plaintiffs  in  error,  vs.  Lewis  F. 
Hicks,  Sheriff,  for  the  use  of  another,  defendant  in  error. 

n.  was  arrested  under  a  ca.  sa.^  al  the  instance  of  B.  He  gave  bond  to  take 
the  benefit  of  the  insolvent  debtors  Act.  lie  was  again  arrested  at  the  in- 
stance of  "W.,  and  gave  bond  to  keep  the  prison  limits.  The  securities  in  the  ca. 
sa  bond  surrendered  H.  to  the  Sheriff,  and  he  gave  another  prison  limits  bond. 
Upon  the  expiration  of  the  six  calendar  months,  under  the  first  prison  limits 
bond  to  W.,  the  Sheriff'  put  II.  in  jail,  the  other  prison  limits  bond  having 
still  six  days  to  run.    H.  escaped  from  jail. 

Heldf  That  the  securities  on  the  second  bond  were  not  liable. 
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Debt,  from  Crawford  county.     Tried  before  Judge  Lamar, 
September  Term,  1S58. 

This  was  an  action  of  debt  on  a  prison  bounds  bond 
^  Lewis  F.  Hicks,  sheriff,  for  the  use  of  Elijuh  Bond, 
3nry  H.  Horton,  principal  in  the  bond,  and  W.  W- 
and  others,  sureties. 

le  was  submitted  upon  the  following  agreed  state- 
cts: 

enry  H.  Horton  was  arrested  by  virtue  of  a  ca,  sa,y 
of  Elijah  Bond,  on  the  24th  March,  1856,  and  en- 
bond  with  security,  for  his  appearance  to  take  the 
the  honest  debtor's  Act,  at  July  Term,  1S56,  of  the 
3urt  of  the  county  of  Crawford.  That  on  the  9th 
3,  the  sureties  surrendered  Horton  to  the  Sheriff, 
jave  bond  for  the  prison  limits.  That  before  this 
on  the  31st  May,  1S56,  Horton  was  arrested  by 
I  ca.  sa.y  at  the  suit  of  E.  F.  Wood  &  Co.,  and  gave 
the  prison  limits;  that  he  remained  within  the 
ainds  until  the  1st  December,  185G,  when  he 
L  by  the  Sheriff,  and  closely  confined  in  the 
id  county;  the  six  months  having  expired  since 
,  and  giving  bond  for  said  limits,  under  the 
Wood  &  Co.  That  Horton  remained  in  jail  until 
ecember,  1856,  when  he  broke  jail,  and  escaped, 
eyond  the  jail  limits,  and  beyond  the  limits  of  the 
B.  A.  Horton  was  surety  for  H,  H.  Horton,  upon 
prison  bounds  bonds,  and  the  ca.  sa.  bond.  That 
ton  at  the  time  ho  escaped,  was  not  confined  in 
the  suit  of  Bond,  and  he  was  not  surrendered  by 
s  sureties  on  the  prison  bounds  bond,  given  in  the 
md.  That  he  made  his  escape  six  days  before  the 
of  six  months  from  the  date  of  the  bond  sued  on. 
ever  took  the  benefit  of  the  honest  debtor's  Act,  in 
)n  v/hich  Bond  had  him  arrested,  and  never  paid 
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Bond's  debt,  and  that  his  escape  was  not  by  the  knowledge 
or  consent  of  Bond  or  any  of  his  attorneys. 

Upon  this  statement  of  facts,  the  sureties  moved  for  a  non- 
suit, on  the  ground,  that  their  principal,  H.  H.  Horton,was 
takea  from  their  custody  and  control  by  the  Sheriff,  and  con- 
fined iu  jail,  and  they  were   thereby  discharged  from  their 

liability  on  said  bond. 

The  Court  overruled  the  motion,  and  the  jury  under  the 

direction  of  the  Court  signed  a  verdict  for  the  plaintiff,  and 

defendants  excepted. 

Sam.  Hall;  G..P.  Culverhouse  ;  Grice  <$•  Wallace,  for 
plaintiffs  in  error. 

Cook  &  Montfort  ;  and  Hunter,  contra^ 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

Are  the  securities  on  the  unexpired  bond  liable  for  the  es- 
cape of  Horton  from  jail  ? 

The  statute  says  to  the  debtor,  give  security  that  you  will 
not  go  beyond  the  ten  acres,  and  you  shall  not  be  confined 
within  the  four  walls.  He  accepts  the  privilege  and  executes 
the  requisite  bond.  He  is  seized  by  authority  of  law  from  an- 
other quarter  apd  shut  up  in  jail.  Ought  his  bondsmen  to 
be  further  responsible  for  his  safe  keeping? 

The  liberty  of  the  debtor  is  the  consideration  for  the  bond, 
which  fails  as  soon  as  he  is  committed  to  close  confinement. 
To  hold  the  bail  liable  after  this,  would  be  unreasonable. 
Deprive  the  debtor  of  the  partial  liberty  secured  to  him  in 
consequence  of  giving  the  bond,  and  the  only  object  in  giv- 
ing it  is  defeated ;  while  the  prisoner  hud  volition,  he  did 
comply  with  his  underlaking.  By  \\u^  act  of  incarceration 
his  status  was  changed,  and  was  tli»*n  an  act  belw^jen  the 
Sheriff  and  himself,  atid  no  body  else.  .  And  sliall  *^'  •  .->nerifi 
make  his  own  neglect  a  cause  of  action  against  the  securities  ? 


Digitized  by 


Google 


314  SUPREME  COURT  OF  GEORGIA. 

Hardin  vs.  Brown. 


Is  there  a  case  known  to  the  law,  where  securities  are  lia- 
ble for  the  safe  keeping  of  a  prisoner,  civil  or  criminal^ 
who  is  legally  confined  within  the  four  walls  of  the  jail? 
We  apprehend  not. 

Judgment  reversed. 


James  Hardin,  plaintiff  in  error,  vs.  George  Brown,  defend- 
ant in  error. 

[1.]  An  award  of  arbitralor«  at  common  law,  may  be  attacked  and  set  aside  for 
fraud,  and  ihe  parties  against  whom  it  is  rendered,  need  not  resort  to  a  Court 
of  Equity  for  that  purpose. 

[2.]  Under  the  Act  of  1856,  an  award  can  only  be  impeached  for  fraud  in  the  ar- 
bitrators. But  at  common  law,  an  award  may  not  only  be  vacated  for  cor- 
ruption or  partiality  in  the  arbitrators,  but  for  a  mistake  into  which  they  have 
been  led  by  undue  means,  or  into  which  they  have  been  permitted  to  fall,  by 
the  fraudulent  concealment  of  the  party  or  his  agent. 

[3.]  Courts,  while  they  may  not  correct  the  award,  or  revise  the  decision  of  the 
arbitrators,  hold  it  to  be  against  conscience  to  take  advantage  of  an  award  to 
enforce  it,  or  to  use  it  as  a  plea  to  bar  a  defence. 

Complaint,  from  Bibb  Superior  Court  Tried  before  Judge 
Lamar,  at  November  Term,  1858. 

Suit  was  brought  by  James  Hardin  against  George  Brown, 
on  a  note  made  by  Brown,  for  the  sum  of  eight  hundred  dol- 
lars, of  which  the  following  is  a  copy  : 

**  $800  00.  On  or  before  the  25th  day  of  December  next,  1 
promise  to  pay  James  Hardin  or  bearer,  eight  hundred  dol- 
lars, for  value  received,  with  interest  from  date.  This  22d 
August,  1856. 

Signed)  GEORGE  BROVVNj' 
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On  the  trial  of  the  case  in  the  Court  below,  plaintiff  read 
ill  evidence  the  foregoing  note,  and  rested  his  case. 

In  the  further  progress  of  the  trial,  a  number  of  witnesses 
were  examined,  and  depositions  read,  disclosing  the  follow- 
ing state  of  facts: 

On  the  fourteenth  day  of  April,  in  the  year  1856,  George 
Brown  sold  to  James  Hardin  a  negro  woman  named  Eliza, 
and  her  child  about  one  year  old,  for  the  sum  of  eleven  hun- 
dred dollars.  Brown  made  to  Hardin  a  bill  of  sale  in  the 
usual  form  with  warranty.  On  the  22d  day  of  August,  next 
succeeding,  Hardin  came  to  the  house  of  Brown,  in  compa- 
ny with  his  overseer,  Alfred  Dennis,  the  brother-in-law  of 
Brown,  and  told  Brown  he  must  take  the  negroes  back. 
Brown  asked  him  why  he  wished  them  taken  back ;  and  Har- 
din answered,  "because  when  I  bought  her,  I  thought  she 
was  in  the  family  way,  but  she  was  not."  Brown  said,  if 
she  was  not,  he  would  take  her  back.  It  was  ten  miles  from 
Brown's  house  to  Hardin's  plantation, where  Eliza  was;  she 
was  not  produced  on  this  occasion,  and  it  did  not  appear  that 
Brown  had  seen  her  after  the  sale  in  April.  Brown  asked 
Hardin  what  was  the  condition  of  the  woman  at  that  time; 
Hardin  replied  that  he  had  not  seen  her  since  the  physician 
had  been  attending  on  her,  and  called  on  Dennis  to  state  what 
the  physician  had  said  to  him.  Dennis  then  said  to  Brown, 
that  the  physician  said  she  was  very  low,  and  if  she  had  an- 
other fit  she  would  die;  and  further,  that  he  would  not  give 
his  old  hat  for  her  chance  of  life.  Brown  asked  Hardin  if 
he  considered  the  woman  worth  as  much  then  as  she  was 
when  tlie  sale  was  made  in  April ;  Hardin  said  he  did.  It 
was  then  agreed  that  the  trade  should  be  cancelled  ;  and  that 
the  negroes  should  be  brought  back  by  Hardin,  whenever 
Bro'.vn  should  decide  that  she  was  able  to  travel.  In  lieu  of 
returning  the  purchase  money,  Br>wn  gave  Hardin  notes  on 
one  Calloway  and  Dr.  Purifoy,  amounting  to  three  hundred 
dollars,  and  his  own  note,  the  subject  of  this  suit,  for  eight 
hundred  dollars. 
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When  Brown  went  to  Hardin's,  the  next  day,  the  woman 
was  dead  andbnried;  shedicd  about  twelve  honrs  after  the 
trade  was  cancelled. 

The  parties  afterwards  submitted  the  whole  matter  to  sev- 
en arbitrators,  and  each  took  oath  to  abide  the  awari  The 
submission  was  not  in  writing.  The  award  of  the  arbitra- 
tors was,  that  Hardin  should  keep  the  notes,  and  Brown 
should  take  back  the  child  and  bill  of  sale. 

At  the  arbitration,  Dr.  Simmons  swore,  (as  he  also  d  id  at  the 
trial  in  the  Court  below,)  that  on  the  night  before  the  arbi- 
tration, 17  or  ISdaysafter  Eliza's  death,  he,  in  company  with 
P.  T.  Wilson,  Alfred  Dennis  and  a  medical student,exhumed 
the  body  and  made  an  examination  of  the  womb.  The  dis- 
interment was  made  about  the  11th  day  of  September;  the 
womb  was  not  in  a  state  of  putrefaction,  and  was  of  the  nat- 
ural size  ;  the  body  was  not  very  offensive  ;  the  examination 
consumed  about  five  minutes.  Is  of  the  opinion  that  there 
had  been  no  foetus  in  the  womb  from  30  to  60  days  before 
the  woman's  death;  never  had  seen  the  woman  before  she 
died  ;  Dennis  identified  the  body;  never  saw  any  thing  after 
said  examination  to  change  his  opinion ;  Hardin  procured 
him  to  examine  the  body. 

When  this  testimony  was  given  in  at  the  arbitration.  Brown 
complained  ihat  he  had  received  no  notice  that  the  body  was 
to  be  disinterred.  Brown  admitted  that  if  the  woman  was 
not  pregnant,  she  was  unsound  when  he  sold  her.  Hardin 
also  stated  to  certain  persons  at  the  arbitration,  that  it  was 
useless  for  Brown  to  prove  that  the  negro  was  sound,  \vhen 
the  original  sale  took  place,  because  he  admitted  she  was  at 
that  time  sound. 

Dr.  Searcij  swore  at  the  arbitration,  and  on  the  trial,  that 
a  few  days  before  l^rown  sold  tlie  woman  to  Hardin,  he  saw 
Eliza;  she  complained  ot  nansed  in  ilie  morninss,  and  of 
giddinc-p.  Dr.  S.  ihonghi  she  was  in  the  early  stages  ol 
pregnancy,  and  directed  her  to  be  bled  freely. 

AfttT  the  aibitration,  the  child  and  Eliza's  clothes  and  bed* 
I 
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ding  were  sent   back  to  Brown's;  the  clothes  of  Eliza  we7« 
stained  with  blood,  and  some  of  them  were  mutilated  •  the 
mattress  was  also  stained,  and  the  blood  had  run  completely 
through  It,  all  having  the  appearance  of  having  been  used  hv 
a  woman  who  had  flooded  considerably.     The  clothes  and 
bedding  were  not  exhibited  at  the  arbitration.     The  arbitra 
tors  testified,  that  the  main  question    to  which  they  directed 
their  inquiries  was  the  one  as  to  the  pregnancy  of  the  wo 
man   and  that  their  decision  was  based  on  the  testimony  of 
Dr.  Simmons,  and  the  admission  by  Brown,  that  if  the  wo 
man  was  not  pregnant,  she  was  unsound  at  the  first  salp 
The  clothes  and  bedding  of  Eliza  were  afterwards  exhibited 
to  fiveof  them  and  three  of  the  five  swore,  that  after  seeing 
the  bloody  clothes  and  bedding,  they  were  dissatisfied  with 
their  finding,  and  that  if  they  had  seen  these  things  before 
tlie  arbitration,  their  finding  would  have  been  difibrenf 

Dr  Searcy  Dr.  Fitzgerald  and  Dr.  Hammond  swore,  that 
they  did  not  think  such  information  could  be  obtained  from 
an  examination  of  the  womb  of  a  woman  who  had  been  dead 
seventeen  or  eighteen  days,  in  the  month  of  August  in  this 
chmate,asto  enable  medical  men  .0  determine  whether  or 
not  there  had  been  a  foetus  in  the  womb  from  30  to  60  days 
before  death.  ^ 

Other  testimony  was  offered,  but  the  foregoing  statement 
discloses  the  material  facts  proved  on  the  trial 

The  jury  found  a  verdict  for  the  defendant^  and  plaintiff 
moved  for  anew  trial  on  the  following  grounds- 

1st  Because  the  Court  erred  in  admitting  testimony  to  im- 
peach the  award  of  the  arbitrators, 

2d.  Because  the  Court  erred  in  admitting  testimony  going 
to  prove  th3  soundness  of  Eliza  at  the  time  of  the  s^e  by 
Brown  to  Hardin,  and  also  to  prove  that  the  beddirg  and 
dress  were  bloody.  ° 

3d.  Because  the  Court  erred  in  charging  the  iurv  that  if 
thedefendant  had  proven  fraud  on  thf  pfrt  of^'plain  iff 
m  procuring  the  award,  he  had  a  right  to  do  so  in  this  ac- 
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tion,  aad  th^y  must  find  for  defendant  if  they  should  further 
believe  that  the  note  was  procured  by  fraud,  and  that  the 
consideration  had  failed. 

4th.  Because  the  Court  erred  in  ruling,  that  the  defendant 
had  the  right  to  plead  the  notes  of  Calloway  as  a  set-oif. 

5lh.  Because  the  jury  found  contrary  to  law. 

6th.  Because  the  jury  found  contrary  to  evidence. 

7th.  Because  the  Court  erred  in  admitting  testimony  to 
prove  what  Dr.  Simmons  testified  before  the  arbitrators,  and 
in  refusing  to  rule  it  out  on  motion  of  plaintifl'^s  counsel. 

8th.  Because  the  Court  refused  the  motion  of  plaintiff,  to 
rule  out  all  evidence  introduced  by  defendant,  that  did  not 
show  fraud  in  the  arbitrators.  Which  motion  the  Court  over- 
ruled, and  plainlifi'  excepted. 

PoE  &  Grier,  for  plaintifi*  in  error. 

Speer  &  Hunter,  contra. 

By  the  Cowr/.— Lumpkin  J.  delivering  the  opinion. 

This  case  is  somewhat  tangled  up  by  the  direction  it  has 
taken,  h  will  be  found,  however,  to  turn  mainly  upon  the 
validity  of  the  award  rendered  between  the  parties. 

Hardin  bought  of  Brown  a  negro  woman  and  child  for 
$1,100.  He  paid  $800  cash,  and  gave  the  notes  of  Jonah  D. 
Calloway  and  Dr.  A.  W.  Piuifoy,  which  he  held,  for  the  bal- 
ance  of  the  purchase  money.  Brown  warranted  the  slaves  to 
be  sound  in  body  and  mind.  Hardin  kept  the  negroes  four 
months,  and  being  dissatisfied  with  the  trade,  went  to  Brown 
to  rescind  the  contract  After  parleying  with  one  another, 
Hardin  asserting  that  the  negro  woman  was  worth  as  much 
as  when  he  bought  her.  Brown  agreed  to  the  rescission.  Not 
having  the  cash  to  refund,  he  gave  his  note  to  Hardin  for 
15800,  and  re-delivered  to  him  Calloway  and  Purifoy's  notes, 
9t  the  same  time  taking  back  his  bill  of  sfile.  The  woiaan, 
whom  Brown  had  not  seen  since  he  parted  with  her,  died  the 
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same  night,  and  within  twelve  hours  after  this  second  con- 
tract, which  took  place  at  Brown's  house,  some  ten  miles  off 
from  Hardin's  plantation,  where  the  negro  was.  Brown  re- 
fused to  pay  his  note,  alleging  that  be  had  been  defrauded 
by  Hardin. 

They  then  consented  to  submit  their  matters  to  seven  arbi- 
trators, who  met,  and  after  hearing  the  testimony,  awarded 
that  Hardin  should  retain  the  notes,  and  Brown  take  back 
the  negro  child.  In  other  words,  that  the  arrangement  be- 
tween the  parties  should  stand.  The  child  was  sent  home  to 
Brown,  and  he  still  has  it. 

[1.]  Hardin  sued  on  the  J800  note,  and  Brown  pleaded 
failure  of  consideration,  and  fraud  in  the  procurement  of  the 
note.  Hardin  replied,  in  effect,  the  award  as  a  bar  to  this  de- 
fence. Brown  rejoined,  that  the  award  was  fraudulently  ob- 
tained and  void.  Hardin,  by  his  counsel,  objects  to  the 
award  being  attacked  in  a  Court  of  Law.  But  we  hold,  that 
thejudgoientof  a  Court  in  this  State,  may  be  vacated  for 
fraud,  at  laWy  and  of  course  an  award  of  arbitrators  niay  be. 

[2.]  Again,  Hardin  insists,  that  an  award  can  only  be  at- 
tacked for  fraud  in  the  arbitrators.  And  this  is  true,  under 
the  Act  of  1856.  But  this  is  an  award  at  common  law,  and 
not  a  submission  under  that  Act.  Corruption  or  partiality 
are  grounds  for  setting  aside  an  award  at  common  law.  And 
so  is  a  mistake,  into  which  the  arbitrators  have  been  led  by 
undue  means,  or  into  which  they  have  been  permitted  to  fall 
by  the  fraudulent  concealment  of  the  party  or  his  agent 
Met  calf  vs.  Ives^  1  Jitk.  63  ;  Russell  on  the  Power  and  Du- 
ties  o/  Arbitrators,  53,  1  Lib.new  series,  636.  A  Court,  in 
such  cases,  does  not  correct  an  award,  or  revise  the  decision 
of  the  arbitrators;  but  holds  it  to  be  against  conscience  to 
take  advantage  of  the  award,  by  seeking  to  enforce  it,  or  by 
using  it  as  a  plea  to  bar  a  defence. 

The  complaint  against  the  a^vard  ^n  this  case  is  this : 
When  Brown  sold  the  woman  Eliza  to  Hardin,  he  supposed 
fhe  was  pregnant,  although  he  did  not  warrant  it.     When 
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told  of  her  situation  by  Denni?,  the  overseer  of  Hardin,  he 
admitted  that  if  she  was  not  pregnant,  she  was  diseased. 
The  fact  of  her  pregnancy,  then,  became  to  be  very  material 
in  the  aUercations  between  the  parties.  She  had  been  dead 
and  buried  eighteen  days  when  the  arbitration  took  place. 
The  night  before  the  arbitration,  Hardin  procured  Dr.  Sim- 
mons, who  was  not  his  family  physician,  and  who  had  not 
attended  the  woman,  to  disinter  her  remains,  and  make  a 
270st  mortem  examination.  This  was  done  at  9  o'clock  the 
over-night,  by  torch  light,  and  within  five  minutes  time!  Dr. 
Simmons  testified  before  the  arbitrators  the  next  day  not  on- 
ly that  there  was  no  foetus  in  the  womb,  but  that  none  could 
have  been  there  from  thirty  to  sixty  days  before  her  death ! 
And  this  proof  sprung  upon  Brown  without  notice,  and  given 
in  just  at  the  heel  of  the  investigation,  in  all  probability  con- 
trolled the  case.  While  Brown  was  attempting  to  prove  that 
the  woman  was  sound  when  he  sold  her,  Hardin  stated  em- 
phatically, that  he  did  not  dispute  it,  remarking  that  he  had 
Brown  by  the  leg,  any  how.  But  this  was  not  all.  Subse- 
quently to  the  award,  the  child  was  sent  to  Brown's,  and  with 
it,  the  clothes  and  bedding  of  the  woman,  the  whole  stained 
with  blood,  and  the  mattress  on  which  she  lay  saturated  so 
as  to  be  wet  through,  and  her  apparel  partiajly  mutilated,  and 
some  of  it  removed.  And  these  facts  comizig  to  the  knowl- 
edge of  Brown,  determined  him  to  resist  the  payment  of  the 
note,  and  the  execution  of  the  award.  Three  of  the  arbitra- 
tors swear,  that  if  they  had  seen  these  clothes,  furnishing  such 
strong  presumptive  evidence  that  the  womanhad  given  birth 
to  a  child,  living  or  dead,  they  would  not  have  rendered  ihp 
award  which  they  did.  The  weight  of  medical  authority  is 
altogether  against  the  opinion  of  Dr.  Simmons.  Physicians 
who  bear  testimony  to  his  skill  and  integrity,  express  it  as 
their  decided  belief,  that  Dr.  Simmons  could  have  come  to 
no  satisfactory  conclusion  under  the  circumstances  which  at- 
tended his  examination. 

Well,  with  all  this  proof  before  them,  the  Court  instructed 
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the  jury,  that  if  the  defendant  had  shown  fraud  on  the  part 
of  the  plaintiff,  in  procuring  this  award,  which  he  had  a 
right  to  do,  ihey  should  find  for  the  defendant,  if  they  should 
further  believe  that  the  note  was  originally  procured  by  fraud, 
and  the  consideration  had  failed. 

The  charge  is  fair,  and  there  is  abundant  proof  in  the  re- 
cord to  support  the  verdict. 

We  sustain  the  Court  upon  all  the  exceptions  taken  to  the 
admissibility  of  evidence  during  the  trial,  and  in  refusing  to 
withdraw  any  portion  after  it  was  admitted.  And  affirm  gen* 
erally  the  judgment  of  the  Court  below. 

Judgment  affirmed. 


Gabriel  Clifton,  and  others,  plaintiffs  in  error,  vs.  Robert |-jp^^ 
0.  Holton,  administrator,  de  bonis  notiy  &c,,  defendant  in  ^^^  ^* 
error. 

S.  H.  executed  his  will  and  died.  By  the  3d  item,  he  bequeathed  to  J.  F.  H., 
his  only  child,  certain  property ;  and  by  the  6th  item,  he  directs  as  follows : 
"  In  case  my  son  S.  dies  before  he  arrives  at  twenty-one  years  of  age,  and 
without  issae,  all  the  property  given  herein  before  to  my  said  son,  I  give  and 
devise  to  my  blood  relations,  of  nearest  kin,  to  be  equally  divided  among 
them.  J.  F.  H.  died  under  twenty-one  years  of  age,  and  without  issue.  At 
the  time  of  the  execution  of  the  will  and  death  of  the  testator,  M.  H.,  a 
widow,  was  the  only  surviving  brother  or  sister  of  the  testator.  She  had  chil- 
dren. There  were  two  families  of  nephews  and  nieces,  the  children  of  deceas. 
cd  sisters.  The  parents  of  testator  were  both  dead.  All  of  the  *  foregoing 
facts,  it  was  agreed,  were  well  known  to  the  testator  at  the  time  he  made  his 
will.  After  the  death  of  testator  and  while  his  son  was  still  in  life,  the  only 
surviving  sister  died. 

Held,  That  the  children  of  M.  H.  were  not  entitled  to  the  whole  of  the  contin- 
gent legacy,  but  that  the  families  of  the  other  two  sisters  were  entitled  to 
participate. 

VOL.   XXVII. 21. 
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In  Equity,  in  Houston  Superior  Court.  Decision  on  de- 
murrer, by  Judge  Lamar,  at  November  Term,  1858. 

Gabriel  Clifton,  and  others,  children  of  Nancy  Clifton,  de- 
ceased, filed  this  their  bill  against  Robert  O.  Holton,  admin- 
istrator, de  bonis  noriy  with  the  will  annexed,  of  Samuel 
Holton,  deceased,  for  their  share  of  a  legacy,  claimed  by 
them  as  remaindermen,  under  the  will  of  said  Samuel. 

The  bill  states  that  testator  duly  made  and  executed  his 
last  will  and  testament,  the  Jirst  of  June^  eighteen  hundred 
and  forty-six^  and  died  in  August  thereafter,  leaving  said 
will  in  full  force  and  unrevoked. 

That  the  third  item  of  said  will,  is  as  follows: 

^^ Item  Third:  I  give  and  devise  to  my  son  James  Fitz- 
gerald Holton,  Mat  a  negro  man ;  Amy,  a  negro  woman  and 
her  natural  increase;  also,  her  children,  namely:  Bob,  a 
boy,  and  Wiley,  a  boy,  Harriet,  a  girl,  Dave,  a  boy,  and  Sarah, 
a  girl.  I  also  give  and  devise  to  my  said  son,  two  tracts  or 
lots  of  land,*'  (describing  them,)  that  in  and  by  the  sixth 
item  of  said  will  testator  bequeathed,  as  follows:  ^^ In  case 
tny  son  James  die  be/ore  he  arrives  at  twenty-one  years  of 
€ige,and  without  issuey  all  the  property  herein  b^ore  given 
to  my  said  son  James,  I  give  and  devise  to  my  blood  rela- 
tions of  nearest  kin,  to  be  equally  divided  among  thern^^ 

The  bill  states  that  testator  died  leaving  but  one  child, 
the  said  James  Fitzgerald,  and  that  when  said  will  was  exe- 
cuted, and  at  the  time  of  his  death,  the  only  and  nearest 
blood  relations  he  had,  exclusive  of  his  said  son,  were  a  sis- 
ter, Mrs.  Margaret  Holton,  and  the  nephews  and  nieces  of 
two  pre-deceased  sisters,Mrs.  Taylor  and  Mrs.  Nancy  Clifton. 
That  there  were,  and  are  now,  four  children  of  Mrs.  Taylor, 
and  complainants,  seven  in  number,  are  the  children  of 
Nancy  Clifton.  That  Margaret  Holton,  the  last  surviving 
sister  of  testator,  died  in  1851,  leaving  six  children.  That 
James  Fitzgerald  Holton  died  in  1855,  before  arriving  at  the 
age  of  twenty-one  years,  and  without  issue.     That  after  his 
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death,  the  defendant,  Robert  0.  Holton,  a  son  of  said  Marga- 
ret, took  out  letters  of  administration  de  bonis  non,  with  the 
will  annexed,  on  the  estate  of  Samuel  Holton,and  possessed 
himself  of  all  the  property,  real  and  personal,  bequeathed  to 
said  James,  as  aforesaid. 

The  bill  states  that  complainants  are  entitled,  as  ^'  blood 
relations  of  nearest  kirC^  to  testator,  to  an  equal  share  of  said 
legacy  with  the  children  of  Margaret  Holton  and  Jane  Tay- 
lor, to  be  divided  amongst  ?\\peT  capita. 

To  this  bill  the  defendant  demurred  for  want  of  equity,  in 
this,  that  complainants  were  not  entitled  to  any  part  of  said 
legacy,  but  upon  the  death  of  James  Fitzgerald  Holton,  the 
same  vested  solely  and  absolutely  in  children  of  Margaret 
Holton,  the  sister  of  testator,  the  nearest  blood  relation  at 
the  time  the  will  was  executed^  and  at  the  period  of  testator's 
death. 

After  argument,  the  Court  sustained  the  demurrer,  and 
dismissed  the  bill,  and  counsel  for  complainants  excepted 

Samuel  D.  Killen,  for  plaintiff  in  error. 

Jno.  M,  Giles,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  question  in  this  case  is  not  without  embarrassment 
Several  propositions  insisted  on  by  the  counsel  for  the  Hol- 
tons,  may  be  connected  for  the  purposes  of  this  decision. 
It  may  be  granted  that  "  the  blood  relations  of  nearest  kin,'' 
to  the  testator,  are  to  be  ascertained  and  fixed  at  the  time  of 
his  death,  and  not  the  death  of  his  son  ;  a  rather  debateable 
point  The  words  of  the  will  are,  ^  in  casCy  my  son  dies," 
I  then  give  over  this  property  "to  my  blood  relations,"  &a 
The  division  contemplated,  is  evidently  at  the  death  of  the 
son,  and  why  not  the  gift  over  to  those  who  answer  to  the 
description  of  nearest  blood  relations  at  that  time  ? 
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Yield,  also,  that ''  relations'^  may  be  read  in  the  singular, 
although  tliere  is  no  reason  for  making  the  substitution  in 
this  case ;  uay,  concede  that  if  the  item  of  the  will  had 
stopped  at  the  first  clause,  "  my  blood  relations  of  nearest 
kin/'  that  the  sister  would  have  taken — and  this*  we  appre- 
hend is  all  and  more,  perhaps,  than  can  be  fairly  claimed  \ 
still  we  think  the  case  is  with  the  complainants. 

We  must  give  effect  to  all  the  words  in  the  will.  And  in 
this,  as  in  thousands  of  cases,  the  context  or  explanatory- 
words  must  control  the  technical  terms  of  the  testament. 
Dying  without  issue,  which  taken  by  themselves  would  cre- 
ate a  perpetuity,  are  often  enlarged  by  superadded  words,  so 
as  to  constitute  a  good  remainder  over. 

It  is  agreed  on  the  record,  that  the  testator  knew  that  he 
had  an  only  sister  living,  and  no  brother;  that  his  parents 
were  dead,  so  that  there  could  not  possibly  be  another  broth- 
er or  sister.  Could  he  have  intended  to  restrict  his  bounty 
to  that  only  sister,  and  yet  give  the  property  to  his  blood 
relations  of  nearest  kin,  and  direct  it  "  to  be  equally  divided 
among  them  ?'*  must  he  not  of  necessity  have  contemplated 
and  intended  to  have  provided  for  more  legatees  than 
one?  He  not  only  employs  the  plural,  relations,  but  he  di- 
rects an  equal  division  to  be  made.  A  gift  to  one,  is  utterly- 
inconsistent  with  the  idea  of  a  division,  much  less  an  equal 
division,  when  that  one  takes  the  whole,  and  that  is  not  all, 
it  is  to  be  an  equal  division  among  "  them^^  that  is,  the 
blood  relations  already  mentioned. 

Policy  favors  the  subdivision  of  property.  Courts  should, 
^in  this  country,  lean  to  that  interpretation  of  wills,  which 
carries  out  the  provisions  of  the  statute  of  distributions, 
father  than  to  that  which  defeats  them.  For  this  statute 
IL^er  all,  is  our  American  Magna  Charta;  doing  more  to 
jperpetaate  our  republican  institutions  than  the  Constitution. 
/^or  without  the  accumulation  by  law  of  property,  in  the 
of  the  few,  there  can  be  no  privileged  classes. 
Jtutiee  and  equity  favor  this  construction,  why  should  not 
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all  who  stand  in  the  same  degree  of  relationship  to  (he  testa- 
tor, at  the  time  this  estate  took  elFectjSliare  alike  in  his  boun- 
ty? Why  should  one  family  of  nephews  and  nieces,  the 
children  of  a  deceased  sister  get  all,  while  two  other  faniilirs 
of  nephews  and  nieces,  the  children  also  of  deceased  sifters, 
get  nothing?  It  is  not  in  such  cases  that  Courts  convert  the 
plural  into  the  singular  number — but  to  prevent  a  failure  of 
testamentary  disposition. 

The  testator  had  but  one  object  in  view,  to  exclude  his 
wife  and  her  kin  from  any  further  participation  in  his  prop- 
erty.  He  provided  handsomely  for  her,  and  gave  a  small 
legacy  to  a  daughter,  probably  by  a  previous  marriage.  He 
did  not  intend  them  to  come  in  again.  Hence  the  employ- 
ment of  the  terms,  "  blood  relations.^'  It  was  not  so  much 
to  designate  which  of  his  blood  kin  should  take,  as  to  shut 
out  those  who  should  not.     This  is  the  key  to  the  will. 

Judgment  reversed. 


Joel  F.  Rushin,  and  others,  plaintiffs  in  error,  vs.  Cicero 
H.  Young,  et  al.,  defendants  in  error. 

John  Rushin  died,  leaving  a  will  with  three  executors,  Shad.  R.  Fclton,  Jno. 
C.  Rodjrers,  and  Wm.  Rushin.  Felton  took  pos:<ession  of  the  esinie,  and  pro- 
ceeded to  execute  the  will,  but  before  executing  it  fully,  hi!:l^el^died,  leaving 
a  will  and  two  executors.  Shortly  afterward^,  Rodgcrs  also  died,  and  Win. 
Rushin  moved  into  Alabama.  John  Rushin  b'fi  no  debts.  Snn.c  o\  ilic  b-sra- 
tees  under  the  will  of  Jno.  Rushin,  sued  the  executors  of  Tellun  in  eiiuiiy, 
for  their  b^iracie?. 

ileldy  That  the  suit  lay. 

In    Equity,   from   Macon   county.     Decision  on  demurrer, 
by  Judge  Lamar,  at  September  Term,  1S58. 
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This  was  a  bill  filed  by  Joel  F.  Rushin,  (child  and  heir  at 
law  of  Joel  Rushin,  deceased,)  John  Rushin  and  William 
Rushin,  (children  and  heirs  at  law  of  John  Rushin,  junior, 
deceased,)  and  Stephen  Bivins,  and  his  wife,  Celia  Bivins, 
against  John  C.  Rodgers,  one  of  the  executors  of  John.  Rush- 
in, deceased,  and  Cicero  H.  Young  and  John  M.  Felton, 
executors  of  Shadrick  R.  Felton,  deceased. 

The  bill  states  that  John  Rushin,  of  the  county  of  Macon, 
departed  this  life  testate  on  the  25th  February,  1843,  leaving 
in  full  force  his  last  will  and  testament,  which  is  made  an 
exhibit  and  part  of  the  bill.  That  William  Rushin,  senior, 
then  of  Macon  county,  but  now  of  the  State  of  Alabama, 
Shadrick  R.  Felton,  then  of  Macon  county,  but  now  deceas- 
ed, and  John  C.  Rodgers,  now  of  the  county  of  Macon,  were 
appointed,  and  duly  qualified  as  executors  of  said  will.  That 
the  said  Shadrick  R.  Felton,  one  of  the  executors  aforesaid, 
departed  this  life  in  1852,  leaving  his  last  will  and  testament, 
and  appointing  Cicero  H.  Young  and  John  M.  Felton,  his 
executors,  who  duly  qualified  and  took  upon  themselves  the 
execution  of  said  will.  That  upon  the  probate  of  the  will 
of  said  John  Rushin,  in  March,  1843,  all  the  executors  there- 
in named,  having  qualified,  took  possession  of  the  entire  estate 
of  their  testator,  consisting  of  lands,  negroes,  horses,  mules, 
cattle,  hogs,  corn,  fodder,  cotton,  household  and  kitchen  fur- 
niture, &.C.  &c.  judgments,  executions,  notes  and  cash  on 
hand,  and  all  amounting  to  a  very  large  amount  in  value,  to- 
wit:  over  the  sum  of  one  hundred  thousand  dollara 

The  bill  charges  that  there  was  due  to  said  estate  a  large 
amount,  and  number  of  debts  which  were  not  returned 
and  specified  in  the  inventory  of  said  estate,  made  and 
returned  by  said  execniors.  The  bill  also  states,  that 
the  testator  at  the  time  of  his  death  owed  nothing.  The  bill 
states  further,  that  complainants  by  said  will  of  John  Rush- 
in, deceased,  were  bequeathed  certain  negroes  specifically 
and  with  seven  others,  were  the  residuary  legatees  in  and 
under  said  will,  and  that  said  executors,  have  failed  and  re- 
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fused  to  account  and  settle  with  complainants  for  their  lega- 
cies, and  have  misapplied  and  wasted  said  estate,  and  are 
using  the  same  for  their  own  benefit;  having  sold  the  lands> 
negroes,  &c.  belonging  to  said  estate. 

The  bill  further  states,  that  William  Rushin  one  of  said 
executors,  after  his  qualification,  removed  from  the  State 
and  is  not  made  a  party.  That  said  estate,  even  while  said 
William  Rushin  resided  in  this  State,  was  principally  man- 
aged by  Felton  and  Rodgers,  his  co-executors,  and  that  said 
William  received  but  a  small  portion  of  said  estate  into  his 
hands. 

The  bill  prays  for  a  discovery  and  account,  and  that  de- 
fendants pay  to  complainants  the  amount  that  may  be 
found  due  and  coming  to  them,  &c. 

After  the  filing  of  the  bill,  John  C.  Rodgers,  one  of  the 
executors  and  defendants,  departed  this  life,  intestate,  leaving 
William  Rushin  of  Alabama,  the  sole  surviving  executor. 

The  bill  was  amended,  alleging  that  the  said  Rodgers,  and 
Shadrick  R.  Felton,  when  in  life,  as  the  executors  of  John 
Rushin,  deceased,  took  possession  of  the  whole  estate  of  said 
deceased,  their  testator,  and  that  said  Shadrick  was  in  pos- 
session of  a  great  portion  thereof,  at  the  time  of  his  death, 
and  that  Cicero  H.  Young  and  John  M.  Felton,  took  posses- 
sion of  said  effects  and  property  in  the  hands  of  their  testa- 
tor, the  said  Shadrick,  and  that  complainants  are  unable  to 
specify  and  identify  said  property,  and  are  compelled  to  re- 
sort to  the  consciences  of  defendants  for  a  discovery  of  the 
same. 

To  this  bill,  defendants.  Young  and  John  M.  Felton,  execu- 
tors of  Shadrick  R.  Felton,  deceased,  one  of  the  executors  of 
John  Rushin,  deceased,  demurred  on  the  following  grounds, 
to- wit : 

1st.  Because  there  was  no  equity  in  said  bill. 

2d.  Because,  it  appears  by  said  bill  that  William  Rushin, 
senior,  John  C.  Rodgers  and  Shadrick  E.  Felton,  were  ap- 
pointed, and  all  qualified  as  executors  of  said  John  Rushin, 
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deceased,  and  that  said  Shadrick  R.  Felton,  departed  this 
life,  leaving  said  William  Rushin,  senior,  and  John  G.  Rodg- 
ers  surviving  him  in  office  as  executors,  and  that  said  Sha- 
drick R.  Fellon  having  died,  leaving  defendants  his  execu- 
tors, who  by  said  bill  are  charged  and  treated  as  representa- 
tives of  John  Rushin,  deceased,  with  William  Rushin,  sen- 
ior, and  John  C.  Rodgers,  the  original  and  surviving  execu- 
tors of  said  John  Rushin,  deceased. 

The  Court  sustained  the  demurrer  and  dismissed  the  bill 
as  to  defendants  demurring. 

To  which  decision  complainants  excepted. 

Blandford  &  Crawford;  B.  Hill;  Fish  &  Rob insox, 
for  plaintiflFs  in  error. 

Sam'l  Hall,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  sustaining  the  demurrer  to 
the  bill  ? 

The  demurrer  was  filed  by  Young  and  Felton,  the  execu- 
tors of  Shadrick  R.  Felton,  deceased. 

The  complainants  are  legatees  under  the  will  of  John 
Rushin,  deceased,  and  they  sue  for  their  legacies  given  in 
that  will.  That  will  appointed  Shad.  R.  Felton,  Jno.  C. 
Rodgers  and  Wm.  Rushin,  its  executors.  Rodgers  is  now- 
dead;  Wm.  Rushin  is  a  citizen  of  Alabama;  Felton  is  dead 
too  Felton  was  the  principal  executor,  and  into  his  hands, 
went  the  whole,  or  almost  the  whole  of  the  testator,  Jno. 
Rushin's  estate.  Jno.  Rushin  left  no  debt^.  Consequently, 
we  may  assume,  that  the  legacies  to  the  complainants,  have 
completely  vested  in  them. 

The  question,  then,  is,  are  Shad.  R.  Felton's  executors  ac- 
<;ountable  for  these  legacies  directly  to  the  legatees,  or  only  t 
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some  person  representing  John  Rushin's  estate,  as  his  execu- 
tor, or  as  his  adoiinistrator  de  bonis  non?  And,  for  ought 
that  we  can  see,  they  may  be  required  to  account  directly  to 
those  legatees.  A  payment  to  the  legatees  will  be  a  protec- 
tion to  them,  against  any  suit  for  the  same  legacies,  brought 
by  any  representative,  of  John  K.  Rush in's  estate;  because 
all  the  use  such  a  representative  could  have  for  the  legacies, 
if  recovered  by  him,  would  be  to  apply  them  to  debts,  or,  to 
turn  them  over  to  the  legatees,  their  owners.  But  there  would 
be  no  debts,  and  the  legacies  would  already  have  been  turned 
over  to  their  owners,  by  the  executors.  Such  representative, 
therefore,  would  not  be  allowed  to  call  the  executors  to  ac- 
count for  the  legacies.  So  far  then,  as  the  executors  them- 
selves, are  concerned,  there  seems  to  be  no  reason,  why  they 
should  not  be  required  to  account  directly  to  the  legatees. 

So  far  as  the  legatees  are  concerned — it  is  greatly  to  their 
interest,  that  the  executors  should  be  required  so  to  account. 
Even  if  there  were  an  accessible  representative  of  John 
Rushin's  estate,  to  make  these  executors  pay  the  legacies 
over  to  him,  that  he  might  pay  them  over  to  the  legatees, 
would  be  a  round-about  way  of  accomplishing  the  object — 
a  way  involving,  double  the  time,  double  the  labor,  double 
the  cost,  and  double  the  risk,  of  the  direct  way.  But  there 
is  no  accessible  representative  of  that  estate.  Wm.  Rushin, 
one  of  the  three  executors,  resides  in  Alabama;  Shad.  R. 
Felton  and  Jno.  C.  Rodgers,  the  other  two,  are  both  dead. 
And  it  may,  indeed  be  a  question,  how  an  accessible  repre- 
sentative is  to  be  obtained  in  such  case. 

Moreover,  where  there  are  two  parties  who  are  liable  to  a 
debt  or  duty  the  one  immediately,  and  the  other  mediately — 
and  the  former  resides  out  of  the  jurisdiction,  the  latter  may 
be  sued  in  the  first  instance,  in  equity.  The  non-residence 
of  the  former,  constitutes  a  special  equity  to  authorize  such  a 
suit  against  the  latter.  f'^^^'^^^^^^*"^^*'^^ 

Upon  the  whole,  we  think,  that  there  was  pqnityji  itftmi''  ^^^a  ^^ 
bill, as  against   the  executors  of  Shad.  R.  Felton;  ^n%^f^^^  Vt* 
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quently,  that  the  Court  below  erred  in  sustaining  the  demur- 
rer. 

Judgment  reversed. 


John  P.  Irving,  guardian,  plaintiff  in  error,  vs.  Elbert  Mel- 
ton, administrator,  defendant  ia  error. 

A  suit  in  equity  against  a  person  who  was  an  administrator,  was  a  suit  to 
which,  he  might  plead  as  administrator ;  a  suit  in  which,  the  decree  might  be 
against  him  as  administrator ;  a  suit  the  title  set  up,  in  which,  was  good 
against  him  only  as  administrator;  a  suit  the  prayer  in  which,  -was  a^inst 
him  as  administrator. 

Held.  That  it  was  a  suit  against  him  as  administrator,  and  therefore,  that  he 
had  the  right  to  appeal  without  giving  security. 

In  Equity,  from  Randolph  county.  Decision  by  Judge 
KiDDoo,  November  Term,  1858. 

This  was  a  bill  in  equity,  by  John  P.  Irving,  guardian  of 
the  infant  children  and  distributees  of  McKinny  Melton,  de- 
deased,  against  Elbert  Meltqn,  administrator  of  the  estate  of 
said  deceased,  for  an  account  and  settlement 

The  prayer  of  the  bill  was,  ^  that  the  Court  order  and  de- 
cree, that  an  account  may  be  taken  by,  and  under  the  direc- 
tion of  the  Court,  and  what  is  due  and  coming  to  the  wards 
of  your  orator  from  him,  the  said  Elbert  Melton,  as  adminis- 
trator of  said  McKinny  Melton,  so  deceased  as  aforesaid,  that 
said  Elbert  may  be  decreed  to  pay  over  to  your    orator  as 

a  as  aforesaid." 

ury  found  "  for  the  complainant  five  thousand  nine 

1  and  seventy-eight  dollars,  and   ninety  four  cents, 

erest  from  1st  January,  last" 
this  verdict  the  defendant  appealed,  and    upon  the 
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cause  being  called  for  trial^on  the  appeal,  plaintiff  moved  to 
dismiss  the  same,  upon  the  ground,  that  defendant  had  not 
given  the  bond  and  security  required  by  law,  in  cases  of  ap- 
peal    He  having  given  no  security  at  all. 

The  Court  refused  the  motion,  holding,  that  defendant,  be- 
ing an  administrator,  was  not  required  by  law  to  give  secu- 
rity.    To  which  decision  counsel  for  plaintiflf  excepted. 

Douglass  &  Douglass  ;  Blandford  &  Crawford,  for  plain- 
tiff in  error. 

E.  H.  Beall,  contra. 

By  the  Court. — Bexning  J.  delivering  the  opinion. 

Did  Elbert  Melton  have  the  right  to  appeal  without  giving 
security  ?     The  Court  below  held  that  hejhad. 

And,  it  is  clear,  he  had,  if  the  suit  against  him,  was  against 
him  as  administrator.     The  Judiciary  Act,  of  1799,  says  so. 

The  question,  then,  is,  was  the  suit  against  him  as  admin- 
istrator ? 

It  may  be  assumed,  that  a  suit  against  a  person  who  is  an  ^ 
administrator,  is  against  him  as  administrator,  if  the  suit  is 
one  to  which,  he  may  plead  as  administrator;  and  the  decree 
in  which,  may  be  against  him  as  administrator ;  one  the 
title  set  up  in  which,  is  good  against  him  only  as  adminis- 
trator, and  one  the  prayer  in  which,  is  against  him  as  ad- 
ministrator. 

The  bill  states,  that,  Irving  is  the  guardian  of  Elizabeth, 
Sarah,  and  Qniney  Melton,  orphans  of  McKinny  Melton, 
deceased;  who  died  in  1840,  leaving  an  estate  of  some 
$10,000,  or  §15,000,  consisting  in  part  of  lands  and  negroes; 
that  Elbert  Melton  was  appointed  his  administrator; 
that,  McKinney  Melton  left  a  widow,  and,  a  number  of  oth- 
er children ;  that,  in  1853  the  complainant  applied  to  the 
Court  of  Ordinary,  for  an  order  requiring  the  administrator 
to  pay  over  and  deliver  to  him,  complainant,  all  the  property 
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coming  lo  his  wards;  that,  after  twenty  days  notice  of  this 
application  had  been  given  to  the  administrator,  the  order 
was  passed  as  applied  for ;  that,  Melton  had  failed  to  make 
his  annual  returns. 

That,  he  realized  from  the  sale  of  the  property  §14,000  ;  that 
one  Jones  owed  the  intestate,  at  the  time  of  his  death,  {gl500, 
for  certain  lands  purchased  by  him,  Jones,  of  the  intestate, 
and  that,  the  administrator  "  made  a  rue"  with  Jones,  and  in 
it,  gave  up  to  Jones,  his  notes  for  the  purchase  money,  and 
received  back  the  land,  and  a  negro  man,  named  Jesse,  to 
boot;  that,  the  administrator  has  appropriated  these  lands, 
and  this  negro,  to  his  own  use,  whereas  they  are,  as  the  com- 
plainant charges,  the  property  of  the  intestate ;  that,  thelands 
of  which  the  intestate  died  seized,  except  the  widow's  dower, 
had  been  sold  by  the  administrator,  at  administrator's  sale, 
for  gSOOO,  to  four-ninths  of  which  sum,  as  also,  to  four- 
ninths  of  all  the  property  of  the  intestate,  the  complainant's 
wards  were  entitled;  that,  the  administrator  had  received 
$400  in  rents,  and,  SlOOO  in  hire  of  the  negroes ;  that,  from 
the  cash  on  hand,  and  the  sale  of  personal  property,  he  had 
realized  glO,000;  that  the  complainant  had  made  repealed  ap- 
plications to  him,  for  the  "  distributive  share''  of  the  estate, 
coming  to  his  wards. 

The  bill  pra^^s,  that  an  account  may  bo  taken,*  and  that 
what  shall  be  found  ''  due  and  coming  to  the  wards  of  com- 
plainant, "fromhimthesaidElbertMelton,as  administrator," 
he  shall  be  decreed  to  be  paid  over  to"  him,  the  complainant, 
"as  guardian  as  aforesaid."  And  there  is,  the  general  prayer. 
This  is  the  bill.  And,  certainly,  this  is  a  bill  to  which 
would  lie,  a  plea  or  answer  made  by  Elbert  JMelton  as  ad- 
ministrator,  A  plea,  or  answer,  that  he  had  paid  away  all 
the  assets  to  debts,  or,  to  legatees  uutlt  r  a  will  annexed  tohis 
administration,  would  be  a  coin|>!('ie  bar  to  the  bill.  And 
these  are  pleas  confined  to  an  administrator  o/- an  executor 
in  his  representative  charact«^r. 

So,  this  bill  is  one  in  which,  a  decree  may  be  had  against 
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Elbert  Melton,  as  administrator  for  the  wards'  shares.  In- 
deed, a  decree  against  him  in  that  character,  is  all  that  the 
special  prayer  asks  for;  and,  with  the  special  prayer  in 
this  respect,  the  general  prayer  will  well  consist.  But  even  if 
that  were  not  so,  even  if  the  decree  would  have  to  be  against 
him  personally,  for  any  cause ;  as  a  waste  of  the  assets,  yet 
that  would  not  prove  him  to  have  been  sued  personally;  for, 
in  equity,  the  judgment  may  be  against  the  defendant,  in  his 
personal  character;  or,  against  him,  partly  in  that  character 
and  partly  in  his  representative  character,  although,  the  suit 
itself  may  be  against  him,  only  in  his  representative  character. 
If  he  has  wasted  the  assets,  the  decree  is  against  him  person- 
ally, that  he  pay  their  value ;  if  he  has  wasted  some  of  the 
assets,  but  has  some  on  hand  in  specie,  the  decree  is  against 
him  personally,  as  to  the  part  wasted,  that  he  pay  their  value 
and,  representatively,  as  to  the  part  on  hand  in  specie,  that 
he  distribute  them. 

The  title  which  the  complainant  sets  up  in  the  bill,  against 
Elbert  Melton,  is  a  title  against  him  as  administrator.  That 
is,  that  his  wards  are  of  the  next  of  kin  of  McKinny  Melton, 
deceased,  and  that,  as  such,  they  are  entitled  to  have  their 
shares  of  McKinny  Melton's  estate.  Such  a  title  as  that,  is 
good  only  as  against  the  ddministrator  of  that  estate,  for  if 
asserted  against  any  other  person,  on  an  allegation,  say,  that 
this  other  person  has  the  estate  in  his  possession,  this  person 
may  plead,  that  there  is  an  administrator  to  whom  he  is 
bound  to  account. 

Finally,  the  special  prayer  to  the  bill  is  a  prayer  agains 
Elbert  Melton  "  as  administrator^^ 

We  think,  then,  that  the  suit  is  against  Elbert  Melton  as 
administrator^  and  therefore,  that  he  had  the  right  to  appeal 
without  giving  security. 

Judgment  affirmed. 

McDonald  J.  absent. 
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Sarah  E.  Sanderlin,  and  others,  plaintiffs  in  error,  vs. 
Jesse  and  William  Sanderlin,  administrators,  defendants 
in  error. 

When  a  case  is  brought  up  to  this  Court  a  second  time,  with  no  nevr  facts 
to  change  substantially  the  view  of  it  taken  before,  it  only  remains  for  this 
Court  to  re-affirm  its  first  judgment,  by  affirming  generally  the  judgment  of 
the  Court  in  attempting  to  enforce  it. 

In  Equity,  from  Randolph  county.  Tried  before  Judge 
KiDDOO,  at  the  May  adjourned  Term,  1858. 

This  case  was  before  the  Supreme  Court  at  January  Term, 
1858,  and  is  reported  in  24  vol  Ga.  Rep.^p.  583. 

It  was  a  bill  filed  by  Sarah  E.  Sanderlin,  and  others,  heirs 
and  distributees  of  Henry  Sanderlin,  deceased,  against  Joseph 
and  William  Sanderlin,  administrators  of  said  Henry,  for  an 
account  and  distribution  of  a  slave  named  Elias,  which  plain- 
tifi"  alleges  belonged  to  the  intestate,  and  which  the  defen- 
dants have  failed  and  refused  to  administer  and  distribute,  as 
part  of  said  estate,  but  have  converted  the  same  to  their  own 
use. 

The  answers  deny  that  said  slave  belonged  to  said  Henry 
at  the  time  of  his  death,  but  insist  that  he  was  the  property 
of  the  said  Jesse  Sanderlin,  one  of  the  administrators,  and 
the  father  of  said  deceased,  and  that  said  slave  was  held  by 
said  Henry,  as  a  loan  from  his  father. 

The  Court,  after  the  close  of  the  testimony,  at  the  request 
of  the  defendants'  counsel,  charged  the  jury,  that  in  deci- 
ding whether  the  negro  was  a  gift  or  a  loan,  they  were  to  be 
governed  by  the  weight  of  testimony;  that  when  two  wit- 
nesses swear  differently,  or  contrary  one  to  the  other,  they 
should  believe  that  witness  who  has  no  interest,  either 
from  pecuniary  considerations,  or  relationship,  in  preference 
to  one  who  may  be  thus  biassed,  other  things  being  equal ; 
but  it  was  their  province  to  judge  of  the  credibility  of  wit- 
nesses; that  the  answers  of  defendants,  as  to  the  nature  of 
the  possession,  are  responsive  to  the  bill,  and  therefore  evi- 
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dence  of  a  loan,  unless  overcome  by  two  witnesses,  or  one 
witness,  and  corroborating  circumstances;  that  although 
the  negro  may  have  been  given  in  the  first  instance,  still 
if  Henry  Sanderlin,  afterwards  admitted,  that  he  was  to  be 
held  as  a  loan^  that  he  had  the  right  so  to  agree  to  hold  him, 
and  his  admissions  are  evidence,  from  which  the  jury  may 
infer  that  there  was  a  re-delivery,  and  a  change  from  a  gift 
to  a  loan;  but  they  were  not  bound  so  to  infer;  and  that 
Henry  Sanderlin's  wife  and  children  are  bound  by  his  acts 
and  admissions ;  that  it  was  not  necessary  that  Jesse  Sander- 
lin should  have  purchased  back  the  negro  in  order  to  consti- 
tute it  a  loan  ;  that  although  Jesse  Sanderlin  may  have  in- 
tended to  give  the  negro  to  his  son,  still  the  jurj^  are  author- 
ized to  infer  a  change  to  a  loan,  if  the  son  afterwards  ad- 
mitted that  he  held  him  as  a  loan  ;  and  if  it  was  so  under- 
stood by  Jesse  and  Henry  Sanderlin,  at  the  period  of  the 
latter's  death,  then  they  were  authorized,  but  not  bound,  to 
infer  that  every  thing  was  done  that  was  necessary,  to  con- 
vert  the  gift  into  a  loan ;  that  even  if  Henry,  the  son,  con- 
sented to  this  for  the  purpose  of  defrauding  his  creditors,  he 
and  his  heirs  are  bound  by  it 

That  if  the  slave  went  into  the  possession  of  the  son  as 
a  gift,  and  the  donor  and  donee  afterwards  rescinded  the  gift, 
and  agreed  to  make  it  a  loan,  then  it  became  a  loan,  and  so 
remained,  and  no  person  has  a  right  to  interfere  with  it ;  to 
all  of  which  charge  complainants  excepted. 

The  jury  found  for  the  defendants,  and  counsel  for  com- 
plainants tendered  their  bill  of  exceptions,  and  assign  us 
error  the  foregoing  charge  of  the  Court  And  further,  that 
Court  erred,  in  allowing  counsel  for  defendants,  to 
ask  the  witness,  Isaiah  Holmes,  if  he  did  not  tell  James 
Newton,  in  1855,  that  he,  witness,  had  told  William  Johnson 
**  that  Ellas  did  not  belong  to  him  or  Henry  Sanderlin,  but 
to  Jesse  Sanderlin,  and  he  had  known  it  all  the  time,  as 
Jesse  had  paid  taxes  on  him/' 

And  further,  that  the  Court  erred  in  permitting  defendants^ 
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counsel  to  introduce,  in  evidence,  the  tax  books  of  1848, 
1849,  1850  and  1851,  plaintiffs*  counsel  objecting  thereto, 
upon  the  ground  that  it  was  not  rebutting  evidence. 

Perkins  ;  Barry;  and  Hood  &  Robinson,  for  plaintiffs  in 
error. 

Douglass  &  Douglass,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  case  was  before  this  Court  twelve  months  ago,  at  this 
ce,  (24  Ga.  Rep.^  583)  and  we  see  nothing  new  in  it  to  dis- 
turb the  view  then  taken  of  the  law  of  the  case,  and  the 
rights  of  the  parties.  True,  some  of  the  testimony  taken 
then  is  not  in  the  record  now,  still  we  do  not  see  that  the 
result  is  substantially  changed.  We  affirm  generally,  there- 
fore, all  the  rulings  of  the  Court 

Judgment  affirmed 

McDonald  J.  absent. 


Charles  Walker,  et  al,  plaintiffs  in  error,  vs.  William 
Hunter,  et  al.,  heirs  at  law  of  Charles  Hunter,  deceased, 
defendants  in  error. 

A  Court  of  Equity  has  jurisdiction  to   compel  the  cancellation  of  a  deed   pro- 
cured without  consideration,  and  by  undue  influence. 

In  Equity,  from  Twiggs  county.      Decision  on  demurrer, 
by  Judge  Lamar,  at  September  Term,  1858. 

This  was  a  bill  in  equity,  filed  by  William  Hunter  and 
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Others,   heirs  at  law  of  Charles  Hunter,   deceased,  against 
Charles  Walker  and  David  S.  Walker. 

The  bill  states,  that  one  William  Hunter,  by  his  last  will 
and  testament,  devised  and  bequeathed  to  Charles  Hunter, 
an  aged  and  imbecile  brother,  and  who  was  living  with  him 
at  the  time  of  his  death,  among  other  things,  a  valuable  tract 
of  land,  containing  about  twelve  hundred  acres,  lying  in  the 
county  of  Twiggs,  and  on  which  the  two  brothers  resided. 
That  said  Charles  continued  in  possession  of  said  premises, 
after  the  death  of  his  brother,  until  his  own  death,  which  hap- 
pened in  1851  or  1852. 

The  bill  further  states,  that  said  Charles  was  a  man  of 
weak  and  imbecile  mind,  and  was  entirely  under  the  control 
and  dominion  of  Charles  Walker,  one  of  the  defendants;  that 
said  Charles  managed  his  property,  and  attended  to  and 
transacted  his  business,  and  directed  and  regulated  his  boun- 
ties ;  and  the  said  Charles  Hunter  was  so  completely  under 
the  control  and  mastery  of  said  defendant,  that  he  would 
transact  no  business  without  his  consentor  approval.  That 
said  defendant,  by  fraudulent  means  and  conduct,  procured 
the  execution  of  such  deeds  and  wills,  by  said  Charles  Hun- 
ter, as  conveyed  and  bequeathed  his  whole  estate  to  defend- 
ant and  his  children. 

The  bill  further  states  and  charges,  that  defendant,  by  un- 
due influence  over  deceased,  fraudulently  procured  the  exe- 
cution of  a  deed  of  gift,  conveying  the  plantation  and  lands 
on  which  he  resided,  being  the  same  devised  to  him  by  his 
brother,  as  before  stated.  That  said  deed  was  procured 
against  the  will  and  consent  of  said  Charles  Hunter,  and  that 
by  reason  of  his  imbecility  of  mind,  and  the  control  and  do- 
minion exercised  over  him  by  defendant,  said  Hunter  was 
incapable  of  making  said  deed. 

The  bill  further  states,  that  said  defendant,  after  the  exe- 
cution of  said  deed  by  fraudulent  practices,  procured  said 

unter  to  execute  a  will,  by  which  the  balance  of  his  proper- 
vou  XXVIL — 22 


Digitized  by 


Google 


338      SUPREME  COURT  OF  GEORGIA. 

Walker  et  al.  vs.  HiiDter  et  al. 

ty  was  given  to  defendant,  &c.  That  said  Charles  Hunter 
has  departed  this  life,  and  defendant  is  now  propounding- 
said  paper  for  probate,  and  to  which  a  caveat  has  been  filed. 

The  bill  further  states,  that  since  the  death  of  said  Charles 
Hunter,  the  said  Charles  Walker,  who  resides  in  the  State  of 
Alabama,  has  taken  possession  of  the  lands  conveyed  to  him 
by  said  deed  of  gift,  and  his  son,  the  said  David  S.  Walker,  is 
occupying  and  cultivating  said  premises,  holding  and  claim- 
ing under  his  father,  by  virtue  of  said  pretended  and  fraudu- 
lent deed;  and  that  complainants  have  brought  their  action 
of  ejectment  against  said  David  S.  Walker,  as  tenant  in  pos- 
session of  said  lands,  and  the  same  is  now  pending  on  the 
appeal,  in  the  Superior  Court  of  Twiggs  county,  and  that  all 
the  title  deeds  of  said  lands  are  in  the  hands  and  possession 
of  defendants. 

The  prayer  of  the  bill  is,  that  said  deed  may  be  cancelled 
and  set  aside  as  void  and  fraudulent,  &c. 

To  this  bill  defendants  demurred  for  want  of  equity,  and 
because  complainants  had  adequate  remedy  at  law. 

The  Court  overruled  the  demurrer  on  both  grounds,  and 
ordered  the  defendants  to  answer. 

To  thisjudgment  defendants  excepted. 

Crocker  &  Crocker;  S.  T.  Bailey;  and  A.  P.  Powers, 
for  plaintitfs  in  error. 

PoE  &  Grier  ;  NisBETs ;  and  Cole,  cojiira. 

By  the  Court, — Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right,  in  overruling  the  demurrer? 
We  think  so.  If  the  bill  be  true,  the  deed  was  procured  with- 
out consideration,  and  by  undue  influence;  and  a  deed  so 
procured,  is  fraudulent  and  void.  The  demurrer  admits  the 
bill  to  be  true,  and  therefore,  admits  the  deed  to  be  fraudu- 
lent and  void. 

Equity  has  jurisdiction  to  com  pel  the  cancellation  of  such 
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a  deed,  for  a  cancellation  of  it,  is  the  only  complete  and  ade- 
quale  relief  against  it  As  long  as  it  remains  uncancelled, 
it  can  be  used  as  an  instrument  to  annoy — at  least,  it  is  a 
cloud  over  the  true  title.  Hence,  the  ability  to  resist  it  at 
law,  is  not  full  protection  against  it;  and  that  ability  wears 
away  with  time,  and  the  decay  of  evidence.  Therefore,  equi- 
ty will  take  hold  of  the  deed  and  cancel  it.  2  Story  Eq. 
sec.  700;   JVatson  vs.  Bond,  22  Ga.  637. 

Judgment  affirmed. 


William  Lane,   tenant  in  possession,  plaintiflFin  error,  vs. 
Sabah  E.  Holliday,  et  al,  lessors,  defendants  in  error. 

One  ground  of  a  motion  for  a  new  trial,  was,  newly  discovered  evidence,  viz, 
a  judgment  which  would  operate  as  an  estoppel,  on  the  other  party.  The 
evidence  received,  contained  nothing  about  any  judgment  at  all. 

HeJd^  Thai  the  newly  discovered  evidence  was  evidence  that  was  "  not  merely 
cumulative  in  its  character/^ 

Ejectment,  from  Dooly  county.      Tried  before  Judge  La- 
MAB,  at  October  Term,  1858. 

This  was  an  action  of  ejectment  by  John  Doe,  upon  the 
several  demises  of  Sarah  E.  Holliday,  administratrix  of  James 
Collins,  deceased,  and  Sarah  E.  Holliday  and  Joseph  Col- 
lins, heirs  at  law  of  said  James  Collins,  against  Richard  Roe, 
casual  ejector,  and  William  Lane,  tenant  in  possession,  for 
the  recovery  of  fractional  lots  Nos.  37,  38,  39  and  92,  contain- 
ing in  all  three  hundred  and  forty-nine  acres,  one  rood,  and 
eight  poles,  and  situated  in  the  fifteenth  district  of  Dooly 
county. 

The  jury  found  for  the  plaintiflF  the  undivided  one-half  of 
fractional  lots  Nos.  37  and  38. 
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Whereupon,  the  defendant  moved  for  a  new  trial  upon  the 
following  grounds,  to-wit: 

1st.  Because  the  jury  found  contrary  to  the  evidence. 

2d.  Because,  since  the  trial,  the  defendant  has  discovered 
evidence  material  to  the  issue,  which  was  not  within  his 
knowledge  before  or  at  the  time  of  said  trial. 

The  Court  refused  the  motion  for  a  new  trial,  and  defend- 
ant excepted. 

Sam.  Hall;  and  Clauk  &  Lippett,  for  plaintiff  in  error. 

P.  J.  Strozier,  contra. 

By  the  Court, — Benning,  J.  delivering  the  opinion. 

Was  the  Court  below  right,  in  overruling  the  motion  for  a 
new  trial  ? 

The  second  ground  of  the  motion,  was,  newly  discovered 
evidence.  The  Court  below,  we  are  told,  considered  the  new- 
ly discovered  evidence, "  merely  cumulative  in  its  charac- 
ter;" and  therefore  held  the  ground  insufficient.  In  this,  we 
differ  with  that  Court.  We  think,  that  the  evidence,  was  ev- 
idence that  was  "  not,  merely  cumulative  in  its  character.-'*' 
It  was  evidence  that  amounted  to  an  estoppel  by  judgment, 
on  Mrs.  Holliday.  In  the  former  suit,  (in  Dooly,)  she  and  her 
husband,  Holliday,  sued  Wm.  CoUins,  the  administrator  of 
her  first  husband,  James  Collins,  for  this  same  land,  or,  for 
an  account  of  it,  and  there  was  a  recovery  against  her,  and 
on  the  ground,  that  her  first  husband,  James  Collins,  had  sold 
the  land,  in  his  lifetime.  There  was  evidence  on  the  trial  of 
the  present  case,  going  to  show,  that  Lane,  the  tenant  in  pos- 
session, claimed  under  one  Goodman,  and  that  this  Good- 
man had  bought  the  land  from  the  said  first  husband,  James 
Collins.  These  things  being  so,  the  judgment  would  estop 
Mrs.  Holliday,  as  against  the  administrator  of  James  Collins 
and  all  claiming  under  him,  or,  under  William  Collins,  for 
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he  represented  James  Collins.  At  all  events,  it  may  be  as- 
sumed, that  this  judi^-njent  would  estop  Mrs.  Ilolhday,  as  to 
her  present  suit,  for  it  was  not  d<inied  in  the  arginueiit,  tliat 
it  would  estop  her,  the  ground  taken  in  the  aii^Mnnent,  beiii^-, 
that  the  judgment  would  be  only  cumulative  evidence. 

The  precise  point  for  us,  therefore,  is  no  more  tfiun  this; 
would  the  judgment,  assuming  it  to  amount  to  an  estopoti, 
be  merely  cumulative  evidence.  And  we  say,  on  that  qu;^s- 
tion,  that  we  see,  in  the  evidence,  nothing  to  which  we  can 
regard  the  judgment,  as  cumulative.  There  is,  in  the  evi- 
dence,  nothing  even  hinting  at  any  former  recovery — nothing 
to  show,  that  the  tenant  had  any  right  of  any  sort,  by  virtue 
of  any  judgment  in  any  case  in  which  Mrs.  Uolliday  was  a 
party. 

We  think,  then,  that  this  was  a  good  ground.  It  is  unne- 
cessary to  consider  the  other  ground. 

Judgment  reversed. 


Eliza  Isabella  Carmichael,  executrix,  plaiutiffin  error,  vs. 
Adolphus  Strawn,  and  others,  defendants  in  error. 

[I.]  One  entry  o(  no  j\  rsonaJ  fiop-ity^  ou  a  Juslice's  Court  /*  /■•■,]>  Miiruioai  to 
justify  a  con.slablt-  u\  Icymq  x\\g  f.  fa.  on  Iiind. 

[2.]  Tlic  price  al  uliich,  laii-l  was  knocked  <.iri()  a  l^idder.  l>y  ;!)•■  "^^f  n:]*.  was 
liny  l^o  di>llars.  The  ilc«'(i  made  l>y  Ihe  Si.eriii  toilie  i.  dd'^r,  ;i.-ktK)V.'lc'!ued 
iLo  receipt  of  i^T;  »,  and  wa-*  Mient  as  to  li.e  ( l*ier  twu  dollar^.  liiil  on  the 
l)ack  ofUie  Ji.  fi>  .  ihti'i'  were  entries  slunviiig,  lliri  lli--  v.ljole  ; '"i,  Ij.ui  been 
projierlv  apprjipriuied  by  i!.c  .'-^lieritr. 

Held,  Tiialtbe  deed  was  adMi>>it>le  in  evidence. 

[3]  Seven  years  possession  oflbe  land  purcha-ed  from  the  dcfendnnt  in  n  ft. 
fa  i  must  follow  the  pnr<ha>e,  in  order  to  excrn})i  tli»"  Inui.  frtrn  levy  and  sale 
under  thc^  fa,  Recjislrationotlhe  deed  made  t  >  tl<e  purchi-cr,  will  not  do 
in  place  of  this  posse-^ion. 
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Ejectment,  in  Lee  Superior  Court.  Tried  before  Judge 
Allen,  at  October  Term,  1858. 

This  was  an  action  of  ejectment,  by  Robert  D.  Carmichael, 
against  Adolphus  Strawn,  and  others,  for  the  recovery  of  lot 
of  land  number  94,  in  the  second  district  of  Lee  county. 
Pending  the  suit  Carmichael  died,  and  his  executrix  was 
made  a  party  plaintiff. 

Upon  the  trial,  plaintiff  introduced  a  deed  from  William 
Berry  to  Robert  L.  Foster  and  James  B.  Nabers,  for  the  lot 
in  dispute,  dated  7th  October,  1844,  and  recorded  4th  De- 
cember, 1844.  Then  a  deed  from  Foster  to  Nabers  for  same 
lot,  dated  21st  October,  1846,  and  recorded  13th  February, 
1850.  Then  a  deed  from  Nabers  to  Robert  D.  Carmichael, 
dated  29th  January,  1850,  and  recorded  13th  February,  1850. 

It  was  admitted  that  defendants  were  in  possession  at  the 
commencement  of  the  action,  and  had  been  in  possession 
from  the  date  of  their  purchase,  the  land  being  unoccupied 
before  that  time.     Here  plaintiff  closed. 

Defendants  opened  by  introducing  a  deed  from  the  Sheriff 
of  Lee  county  to  James  T.  Holman,  dated  7th  June,  1853, 
and  recorded  16th  March,  1854,  to  the  premises  in  dispute, 
said  land  having  been  sold  by  the  Sheriff  of  Lee  county,  un- 
der a  Justice^*. /a.  from  Gwinnett  county,  against  William 
Berry.  F/./r/.  dated  2Sth  December,  1840.  Under  this /S.ya.^ 
the  land  in  controversy  was  levied  upon  and  sold  as  the 
property  of  William  Berry,  and  bought  by  defendant  for 
$52  00.  Sale  day  in  June,  1853.  The/,  yb.  had  been  as- 
signed to  Matthew  Crawford,  January  7th,  1853,  and  en- 
dorsed thereon  were  the  following  entries: 

"  Na  property  to  be  found  to  levy  this  Ji.  fa,  on,  this  25th 
January,  1845. 

(Signed)  P.  R.  BERRY,  L.  C' 
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"No  property  to  be  lound  to  levy  this  /?.  fa.oii  by  me,  this 
26lh  December,  1851. 

(Signed)  PRITTMAN  BERRY,  L.  C' 

"  Georgia,  Lee  County. 
To  any  lawful  officer  to  execute  and  return,  this  5th  Feb. 
1853. 

(Signed)  J.  W.  BRYAN,  J.  PP 

^  Levied  the  within  execution  on  No.  ninety-four,  in  the 
second  district  of  Lee  cojimty,  this  7th  Feb.,  1853. 

(Signed)         THOMAS  C.  FELLYAU,  ConstP 

"  The  within  levy  sold  and  brought  ^52,  and  after  paying 
all  costs,  commissions  and  advertising  fees,  leaves  a  credit  of 
g40  44  on  said  fi,  fa.     June  3d,  1853. 

G.  B.  MAYO,  Sh'ffr 

'^Rec'd  of  G.  B.  Mayo,  Sh'ff,  Forty  44-100  Dollars,  raised 
by  the  sale  of  the  within  levy,  7th  June,  1853. 

JAS.  T.  HOLM  AN, 
as  agent  of  Matthew  Crawford.'' 

Plaiutiflf  objected  to  the  introduction  of  the  deed  from  the 
Sheriff. 

1st.  Because  it  did  not  appear  that  there  was  an  entry  on 
the^.  fa.  o{  no  personal  property,  before  it  was  levied  upon 
the  land,  and  that  such  entry  should  have  been  made  by  an 
officer  of  Lee  county,  before  a  levy  could  be  made  upon  the 
land. 

2d.  Because  said  land  sold  for  $52  00,  and  it  is  stated  and 
recited  in  said  deed,  that  only  fifty  dollars  had  been  paid. 

The  Court  overruled  the  objections  and  admitted  the  deed, 
and  plaintiff  excepted. 

Defendant  then  introduced  a  deed  from  James  T.  Holman 
to  defendants,  dated  9th  January,  1854,  and  recorded  5th 
May,  1854,  for  the  land  in  dispute,  and  closed. 
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Plaintiff's  counsel  then  asked  the  Court  to  charge  the  jury, 

1st.  That  if  they  believed  from  the  evidence  that  said  lot 
of  land  sold  for  g52  00,  and  the  purchaser  paid  only  g50, 
that  said  deed  to  him  was  void. 

2d.  That  if  they  believed  that  Carmichael  purchased  this 
land  more  than  seven  years  previous  to  the  Sheriff's  sale, 
and  no  one  was  in  possession  during  that  time,  and  his  deed 
was  on  record,  that  then  said  lot  of  land  was  not  subject  to 
said  Ji.  fa.y  and  the  sale  thereof  passed  no  title  to  the  pur» 
chaser  at  Sheriff's  sale. 

The  Court  refused  to  give  these  charges,  and  plaintiff  ex- 
cepted. 

Verdict  for  defendant,  and  plaintiff  tenders  his  bill  of  ex- 
ceptions, &c. 

Vason  &  Davis,  for  plaintiff  in  error. 

McCat  &  Hawkins,  cojitra. 

By  the  Court, — Benning  J.  delivering  the  opinion. 

[1.]  Neither  of  the  two  objections  to  the  deed,  was  good, 
as  we  think.  A  similar  objection  to  the  first,  was  held  by 
this  Court,  in  IloUingsworth  vs.  Dickey^  (24  Ga.)  not  to  be 
good. 

[2.]  Astothesecond,  the  entries  on  they?. /<:/.,  show,  that  the 
whole  g52  for  which,  the  Sheriff  sold  the  land,  was  properly- 
accounted  for  by  him,  was  paid  by  him,  partly  to  costs  and 
commissions,  partly  to  ihe  plaintiff  in  the  Ji.  fa.  The  reci- 
tal in  the  deed,  that  fifty  dollars  was  paid  for  the  land,  is 
thus  shown  to  have  been,  a  mere  mistake — the  word,  two, 
having  been  accidentally  omitted,  after  the  word,  "  fifty." 

Besides,  does  an  objection  of  this  sort,  lie  in  the  mouth  of 

the  plaintiff,  who  was  neither  a  party  nor  a  privy,    to  the  jft. 

ykjfor,  although,  she  claimed  under  Berry,  the  defendant  in 

the^. /a.,  yet  she  did  so,  by  a  deed  of  Berry's,  made  long 

before  the  SherilPs  sale. 
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An  entry,  of '*  no  property,"  includes  the  entry  of,  no  per- 
sonal property. 

The  jury  could,  hardly,  have  believed,  that  the  purchaser 
from  the  Sheriff,  had  paid  only  §50.  There  were  the  entries 
on  the  Ji.  fa.,  to  show,  thai  he  had  paid  the  whole  §52.  If, 
then  it  were  true,  that  the  first  request  was  one  that  was  right 
in  itself,  yet  as  no  new  trial  was  moved  for,  this  Court  ought 
not  to  grant  a  new  trial,  on  the  refusal  of  that  request. 

The  Court,  we  think,  was  right  in  refusing  the  second  re- 
quest. 

[3.]  It  is  true,  that  the  plaintiff  in  the  case,  claimed  under 
a  purchase  from  Berry,  the  defendant  in  the^.  fa,  aforesaid, 
which  was  an  older  Ji,  fa.  than  such  purchase, and,  that  such 
purchase  took  place  more  than  seven  years  before  the  levy 
and  sale  of  the  land  by  the  Sheriff  for  the  §52  ;  but,  it  is  also 
true,  that  at  the  time  of  this  sale  by  the  Sheriff,  neither  the 
purchaser,  nor,  indeed,  any  one  else,  had  ever  been  in  pos- 
session of  the  land.  And  the  statute  gives  the  exemption, 
only  in  cases  in  which  the  purchaser  from  the  defendant  in 
the^  /i/.,  has  been  in  "peaceable  possession,"  for  seven 
years  before  the  levy.     Pr.  Big.  252. 

The  regular  registration  of  the  deed  of  the  purchaser,  ob- 
tained from  the  defendant  in  the  Ji.  fa,,  is  not  equivalent  to 
"peaceable  possession"  of  the  land  by  him.  At  least,  the 
statute  does  not  say  so,  and  the  statute  is  that  which  we  have 
to  go  by. 

Judgment  affirmed. 

McDonald,  J.  absent. 
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Nancy  Crozier,  plaintiff  in  error,  vs.  Samuel  Berry,  defend- 
ant in  error. 

When  a  witness  is  rejected  for  incompetency,  the  cost  for  his  attendance  can 
only  be  collected  out  of  the  party  at  whose  instance  he  was  subpcEnaed. 

Subpoena/,  fa,  and  illegality,  from  Randolph  county.  De- 
cision by  Judge  Kiddoo,  at  November  Term,  1858. 

The  following  is  the  agreed  statement  of  facts,  upon  which 
the  judgment  in  the  Court  below  was  pronounced,  viz: 

In  an  action  between  Nancy  Crozier  and  John  Crozier,  in 
which  said  Nancy  was  plaintiff,  Samuel  Berry  was  subpoe- 
naed as  a  witness  by  said  Nancy.  Upon  the  trial  Berry  -was 
sworn  as  a  witness,  but  was  objected  to  on  the  ground  of  in- 
terest; the  objection  was  sustained,  and  the  witness  put  aside. 
The  case  proceeded  however,  and  said  Nancy  succeeded  in 
obtaining  a  judgment,  and  the  witness.  Berry's,  fees  were  tax- 
ed and  inserted  in  the  fi.fa,  issued  upon  the  judgment  against 
the  defendant. 

It  further  appeared,  that  upon  illegality  or  some  proceed- 
ing had  by  defendant,  the  amountof  Berry's  fees  were  strick- 
en out.  Whereupon,  Berry  proved  his  subpoena,  a/,  fa.  is- 
sued thereon,  against  Nancy  Crozier,  by  whom  the  witness 
was  subpoDUued,  as  provided  by  statute. 

To  this  fi.  fa.  Nancy  Crozier  filed  her  affidavit  of  illegal- 
ity.    The  Court  dismissed  the  illegality,  and  counsel  excepted. 

Harris  &  Stewart,  represented  by  Perkins,  for  plaintiff 
in  error. 

Douglass  &  Douglass,  represented  by  Robinson,  contra. 

By  the  Court, — Lumpkin  J.  delivering  the  opinion. 

Under  the  Judiciary  Act  of  1799,  the  witness  is  entitled  to 
prove  his  attendance  and  collect  his  cost  out  of  the  party  at 
whose  instance  he  is  subpoenaed.     True  it  maybe  taxed  in 
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the  bill  of  cost,  aud  collected  out  of  the  party  cast;  but  here 
this  could  not  be  done;  because  the  witness  was  rejected  for 
incompetency.  And  in  a  case  made,  the  Court  has  decided 
that  the  defendant  was  not  liable.  Of  course,  the  cost  must 
be  paid  by  the  party  at  whose  instance  the  witness  was  sub- 
poenaed. It  may  be,  and  perhaps  is,  a  hard  case.  We  see 
no  help  for  it. 

Judgment  affirmed. 


I  87    847, 
il07    88o' 


John  T.  Howard,  plaintiff  in  error,  vs.  Davis  E.  Gresham, 
claimant,  defendant  in  error. 

[1.]  A  mortgage  lien  on  land  may  be  released  in  whole  or  in  part,  by  parol,  upon 

the  payment  to  the  mortgagee  of  the  price  of  the  property. 
Ordinarily  a  judgment  of  foreclosure,  bars  only  the  rights  of  the  mortgagor,  his 

heirs  and  legal  representatives. 
[2,]  Payment  may  be  pleaded  to  a  suit  at  the  instance  of  the  assignee,  upon  a  note  . 

transferred  after  due  and  secured  by  mortgage. 

Claim,  from  Early  county.  Tried  before  Judge  Kiddoo,  at 
September  Terna,  1S56. 

On  the  12th  December,  1851,  James  B.  Brown,  executed  a 
mortgage  of  certain  lands  to  E.  B.  Lighlfoot,  to  secure  the 
payment  of  certain  notes.  The  notes  bore  even  date  with  the 
mortgage.  In  February  or  March,  1654,  Lightfoot  assigned 
the  notes  and  mortgage  to  John  T.  Howard,  for  valuable  con- 
sideration. ITovv'ard  proceeded  to  foreclose  the  mortgage, 
and  upon  obtaining  judgment,  issued  a^.  fa.,  under  which 
the  land  mortgaged  was  levied  upon,  and  advertised  to  be 
sold.  Thereupon,  Davis  E.  Gresham  interposed  a  claim  to  a 
part  of  said  land. 
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U[)on  the  trial  of  this  claim,  plaintiifiiiy?. /a.  proveJ  t!iat 
the  land  levied  on,  was  the  same  as  that  embraced  in  the 
mortgage,  and  upon  which  I3rovvn  went  into  possession  un- 
der Lightfoot,  about  the  last  of  the  year  1S51,  and  cultivated 
.  the  same  about  two  years,  aud  that  claimant  went  into  pos- 
session under  purchase  from  Lightfoot.  That  Lightfoot  was 
in  possession  from  1845,  until  his  sale  to  Brown. 

Claimant  proved  by  Ann  E.  Poole,  examined  by  com- 
mission, that  in  1854,  she  heard  Lightfoot  tell  Gresham,  the 
claimant,  that  when  he,  Lightfoot  got  the  money  that  witness's 
father  had  given  him  an  order  for,  he  would  release  the  land 
from  the  mortgage. 

Claimant  then  introduced  and  read  in  evidence  the  fol- 
lowing letter: 

CuTiinERT,  January  5th,  1854. 

CoL  Slraff^ord: — Please  see  Brown  and  ]\hilligan  and  get 
all  the  money  you  can  send  by  the  little  boy,  I  am  in  a  great 
tite  for  money.  Say  to  Grosham  that  I  collected  the  13ass 
note.  I  have  killed  his  note  and  given  Brown  credit  for  the 
balance.  The  bahince  after  paying  the  Gresham  note,  was 
|!134  25.  I  send  the  note  which  you  will  please  hand  to 
Gresham,  and  let  him  have  Brown  give  him  credit  for  the 
above  amount.     We  are  all  well,  ccc. 

(Signed,)  E.  B.  LIGHTFOOT, 

John  T.  Howard,  plaintiff  in  fi.  fa,,  testified,  being  called 
by  claimant,  that  he  sold  his  interest  in  the  livery  stable  in 
Cuthbert  to  Lightfoot,  receiving  the  notes  and  mortgage  in 
payment.  He  took  tlie  noicsaiid  niorti?::^-*^  in  goofl  jail'i,  and 
without  any  knowloi!'/ •  that  ilui.'  was  any  |)ayiJRiit  or  re- 
lease of  any  part  of  the  |>n.;t"ny. 

I^laint'/r's  counst;!  pr(i[)')Nvd  lo  n.sk  liini,  b»'ir;:r  a  witnei^s,  if 
he  did  not  have  a  coiivt)r<firii)ii  wiili  Hrt>wn,  and  whether 
Brown  said  iliere  was  any  release  or  elainud  any.  Claim- 
ant ohj<^cted  to  the  qu*  slion.  The  Ct»nrt  sustained  the  ob- 
jection, and  plaintilf's  coiUiS;^!  excepted. 
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1st.  The  Court  charged  the  jury,  that  if  Lightfoot,  while  he 
held  the  mortgage,  made  a  verbal  promise  to  release  the 
premises  upon  the  payment  of  a  certain  sum  of  money,  and 
the  claimant  paid  the  amount,  then  the  land  was  exempt  and 
discharged  from  the  mortgage  lien  as  against  Lightfoot. 

2d.  That  if  Howard  obtained  the  notes  and  mortgage  af- 
ter the  notes  became  due,  then  all  the  equities  existing  be- 
tween claimant  and  Lightfoot,  attached  and  existed  against 
him ;  and  that  the  agreement  to  release  the  land  upon  the 
payment  of  the  money,  if  complied  with  by  claimant,  would 
discharge  the  lands  from  the  mortgage  and  notes  in  the  hands 
of  Howard,  and  the  jury  must  find  for  claimant.  To  which 
charge  plaintiff  excepted. 

The  jury  found  for  the  claimant,  and  plaintiflf  moved  for  a 
new  trial  upon  the  tollowing  grounds  : 

1st  Because  the  jury  found  contrary  to  law. 

2d.  Because  the  jury  found  contrary  to  evidence. 

3d.  Because  the  Court  erred  in  its  charge  to  the  jury. 

4th.  Because  the  Court  erred  in  admitting  evidence  against 
the  objection  of  counsel,  of  a  verbal  release  of  the  premises 
by  Lightfoot. 

The  Court  overruled  the  motion  for  new  trial,  and  plaintiff 
excepted. 

Hood  &  Robinson,  for  plaintiffs  in  error. 

Law  &  Sims,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

The  record  in  this  case  is  so  defective,  that  a  satisfactory 
judgment  can  hardly  be  rendered  upon  it.  We  have  no  copy 
of  the  mortgage  or  of  the  note,  upon  which  it  is  founded. 
We  cannot  tell  whether  Gresham's  deed  was  recorded  be- 
fore the  transfer  was  made  to  Howard,  nor  whether  Gresham 
was  in  possession  of  the  land  at  that  time.     Indeed,  neither 
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the  bill  of  exceptions,  nor  the  transcript  of  the  record,  shows 
whether  the  mortgage  note,  together  with  the  security,  were 
transferred  to  Howard  by  Lightfoot  before  or  after  the  sale 
by  Brown  to  Gresham.  It  is  assnnaed  in  the  charge  of  the 
Court,  and  that  charge  is  not  complained  of,  that  the  transfer 
was  subsequent  to  Gresham^s  purchase,  and  the  case  is  argued 
on  both  sides,  upon  that  hypothesis. 

The  first  question  made  is,  whether  the  land  bought  by  Gresh- 
am, and  which  was  included  in  the  mortgage,  could  be  re- 
leased by  parol  from  the  lien  of  the  mortgage  ?  In  Johnson 
against  Worthey,  (17  Ga.  i?ep.,420,)  this  Court  held,  that  a 
parol  rescission  of  a  contract  in  writing  and  under  seal  for 
the  sale  of  land,  may  be  admitted  as  sufficient  evidence  of 
such  release,  if  the  rescinding  contract  has  been  executed. 
And  so  the  Court  ruled  here,  viz:  that  if  Gresham  had  paid 
to  Lightfoot  the  money  for  that  portion  of  the  mortgaged  land 
bought  by  Gresham  of  Brown,  that  then  the  parol  release 
by  Lightfoot,  the  mortgagee,  was  good. 

We  think  this  proof  was  admissible  in  another  aspect  of  it. 
And  that  is,  that  it  was  a  satisfaction /?ro  tanto^  of  the  mort- 
gage debt.  Suppose  the  whole  debt  had  been  paid,  would 
not  the  mortgage  lien  have  been  ipsojacto  discharged  ?  No 
release  would  have  been  necessary.  Well,  if  the  value  of 
this  piece  of  land,  contained  in  the  mortgage,  was  paid  by 
Gresham  to  Lightfoot,  and  accepted  by  him,  was  it  not  a  sat- 
isfaction of  the  mortgage, /?ro  tanto}  And  would  not  a 
Court  of  Equity  protect  that  part  of  the  land  from  the  mort- 
gage ? 

It  is  argued,  that  in  as  much  as^Gresham  bought  of  Brown, 
and  the  mortgage  has  been  foreclosed  as  to  Brown,  Gresham 
is  estopped,  because  a  privy  in  estate  with  Brown.  We  sup- 
pose that  the  mortgage  was  only"  foreclosed  for  the  balance 
due,  after  crediting  the  payment  made  by  Gresham  to  Light- 
foot. But  be  that  as  it  may,  this  Court  decided  in  Jackson 
against  Stanford,  {\9  Ga.  Rep  14,)  and  in  several  other  cases, 
before  and  since,  that  the  judgment  of  foreclosure  does  not 
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bar  the  rights  of  any  person  except  the  mortgagor,  his  heirs  and 
legal  representatives.  And  that  one  who  had  acquired  a  ti- 
tle or  claim  to  the  mortgaged  property,  might  assert  his  rights 
whenever  disturbed  by  the  mortgage  execution. 

But  the  main  point  in  this  case  is  this.     If  Lightfoot,  the 
mortgagee,  while  he  owned  the  notes  and  naortgage,  given  to 
secure  them,  agreed  to  accept  from  Gresham  the  payment  of 
a  certain  sum  of  money,  and  release  the  lien  on  Gresham's 
land,  and  after  that,  and  after  the  notes  were  due,  transferred 
the  notes  and  mortgage  to  Howard,  can  Gresham  set  up  this 
equity  against  Howard  ?     Why  may  he  not  ?     Why,  because 
a  note  is  secured  by  mortgage,  is  it  to  be  taken  out  of  the  op- 
eration of  the  rule  regulating  other  paper  ?     But  for  the  mort- 
gage, there  can  be  no  doubt  this  equity  would  come  in.     Why 
should  the  fact  of  the  mortgage  exclude  it?     Shall  it  be  re- 
plied, that  a  note  secured  by  mortgage,  is  not  expected  to  be 
paid  at  maturity;  and  that  the   failure  to  pay  such  a  note 
punctually,  attaches  no  dishonor  to  it  ?     We  do  not  concede 
the  distinction.    Mercantile  paper,  even  bank  debts,  are  some- 
times secured  by  mortgage. 

But  grant  that  this  were  so,  had  Brown  satisfied  this  debt 
in  totOy  would  he  not  be  entitled  to  make  this  defence  against 
Howard,  the  assignee?  It  is  not  disputed,  but  that  he  could. 
Why  should  not  Gresham,  who  purchased  a  part  of  the  mort- 
gage land,  settled  with  Lightfoot  for  it,  be  entitled  to  the  same 
right?  Is  not  Gresham  upon  as  good  a  footing,  if  not  better, 
than  Brown  ?     We  think  so. 

Judgment  affirmed. 
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/ 

2  ^1     Pleasant  L.  J.  May,  and  others,  plaintiffs  in  error,  vs.  The- 
"  ODORE  A.  Goodwin,  defendant  in  error. 

An  objection  to  a  billon  the  grround  that  the  complainant  has  an  adequate  rem- 
edy at  law,  comes  too  late  at  the  hearing.  It  should  be  taken  ad  vantage  of 
thejirst  opportunity  by  plea  or  demurrer  j  otherwise  it  will  be  considered  as 
waived.  * 

In' Equity,  from   Macon  county.     Decision   by  Judge  La- 
mar, at  September  Term,  1858. 

This  case  was  before  this  Court  at  June  Term,  1857,  and 
^'  *  '    is  reported  in  Jifc/,  Ga.  Itep,y  where  the  facts  will  be  found 
dulystated.    c^^'"^^/^      tfi^,^. 

:'■  The  following  is  the  judgment  pronounced  by  the  Supreme 
Court  upon  the  former  hearing  : 

<'  Theodore  A.  Goodwin,  plaintiff  in  error,  vs.  Pleasant  L. 
J.  May,  et.  al.,  defendants  in  error. 

This  case  came  before  the  Court  upon  a  transcript  of  the 
record  from  the  Superior  Court  of  Macon  county,  and  after  ar- 
gument had,  it  is  considered  and  adjudged  by  the  Court, 
that  the  judgment  of  the  Court  below  be  reversed  upon  the 
ground,  thatj  thatJ^Court  erred  in  holdings  that  a  conditional 
parol  sale  of  personal  property,  was  not  good  against  a  mort- 
gage given  by  the  purchaser  to  a  creditor  who  had  no  notice 
of  the  defect  in  the  title.'^ 

The  case  by  order  of  the  Court  below,  was  reinstated  upon 
the  appeal  docket,  and  the  aforesaid  judgment  of  the  Su- 
preme Court,  made  the  judgment  of  said  Superior  Court. 

The  case  coming  on  for  trial  at  September  Term,  1858, 
counsel  for  the  defendants,  moved  to  dismiss  the  bill  on  the 
ground  that  complainant  had  full  and  adequate  remedy  at 
law,  and  that  a  Court  of  Equity  has  no  jurisdiction  of  said 
cause  as  made  by  the  bill. 

The  Court  overruled  said  motion,  and  ordered  the  cause 
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to  proceed.  Whereupon,  counsel  for  defendants  excepted,  and 
assigned  as  error  said  decision. 

CooKE  &  MoNTFOKT ;  Geo.  R  Hunter  ;  and  M.  H.  Bland- 
ford,  for  plaintiffs  in  error. 

Sam  Haxi*,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

We  are  inclined  to  think  that  this  is  a  good  bill.  The 
claimants  or  mortgagees,  by  discharging  complainant's  de- 
mand, would  entitle  themselves  to  the  balance  of  the  money 
arising  from  the  sale  of  the  furniture. 

Were  it  otherwise,  it  is  too  late  to  move  to  dismiss  the 
bill  for  want  of  equity,  because  the  complainant  had  a  com- 
mon law  remedy.  A  motion  to  dismiss  a  bill  for  want  of 
equity,  proper,  may  be  made  at  any  time.  As  for  example, 
if  a  bill  be  filed  for  the  specific  performance  of  a  parol  con- 
tract respecting  land  ;  and  it  appears  from  its  face,  that  the 
agreement  is  clearly  within  the  statute  of  frauds,  a  motion 
to  dismiss  for  want  of -equity  may  be  made  at  the  final  hear- 
ing. 

There  are  some  cases,  where  the  judgment  of  a  Court  is 
void  for  want  of  jurisdiction.  As  where  the  Ordinary  grants 
letters  of  administration  out  of  the  county  of  the  intestate's 
residence  at  the  time  of  his  death.  And  this  also,  may  be 
taken  advantage  of  at  any  time.  But  who  doubts  the 
decree  rendered  in  this  case,  notwithstanding  there  may  have 
been  an  adequate  and  ample  remedy  at  law. 

In  this  State  it  is  frequently  rather  a  question  of  conven- 
ience, than  of  jurisdiction  strictly.  AnA  for  the  defendant  to 
litigate  for  years,  as  the  defendant  in  this  case  has  done,  and 
^he  case  is  about  to  be  submitted  to  a  jury  for  a  final  deter- 
mination, then  to  move  to  dismiss  because  the  party  has  a 
<^onamon  law  remedy,  the  objection  comes  too  late.  If  the 
VOL.  xxvii. — 23 
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fact  be  so,  the  defendant  should  have  taken  advantage  of  it 
by  plea  or  demurrer,  otherwise,  he  will  be  adjudged  to  have 
waived  it.  A  different  practice  would  involve  an  amount  of 
delay  and  expense,  that  would  be  oppressive  in  the  extreme. 
The  Act  of  1820,  dealt  a  deadly  blow  to  the  partition  wall, 
which  separated  the  two  foruras,  equity  and  commoa  law  ; 
it  has  tottered  and  crumbled  more  and  more  under  the  sub- 
sequent legislation,  until  the  great  Chinese  wall,  which  so 
long  divided  these  Courts,  may  now  be  passed  by  a  suitor  or 
pleader,  almost  without  knowing  it  An  Act  of  three  lines, 
I  repeat  it  again  and  again,  authorizing  the  jury  at  law  to 
frame  their  verdict  to  meet  the  equity  of  the  case,  and  the 
folly  of  ages,  is  obliterated. 

Judgment  affirnried. 


John  B.  Vanover,  and  others,  plaintiffs  in  error,  vs.  Jesss 
M.  Davis,  et  al.,  Justices  of  the  Inferior  Court,  and  oth- 
ers, defendants  in  error. 

11.]  By  the  12th  section  of  the  Act  of  1856,  the  Inferior  Court  of  Terrell  coun- 
ty, were  authorized  to  collect  an  extra  tax  for  county  purposes,  of  such  per 
cent  on  the  Siate  tax,  as  to  the  said  Court  might  seem  necessary  and  proper. 
From  the  sale  of  town  lots  the  Court  House  had  been  paid  for,  and  like^ieive 
the  jail,  lacking  $1,300,  and  there  were  some  $4,000  of  assets  still  in  hand 
Three  Justices  of  the  Court  met  in  chambers,  and  aAer  imposing  5o  per 
cent,  on  the  State  tax  for  county  purposes,  and  ten  per  cent  for  bridges,  they 
assessed  200  per  cent,  on  the  State  lax,  for  "  Public  Buildings.'' 

Bsld,  That  this  latter  tax  was  without  authority  of  law  and  void. 

(2^  The  prorision  in  the  21  st  section  of  the  Tax  Act  of  1804,  prohibiting  judi- 
cial interference  with  the  levy  aod  collection  of  ta.xes  imposed  by  that  Act 
does  not  extend  to  county  and  corporation  taxes,  nor  to  taxes  which  are  not 
authorized  by  that  Act,  and  the  general  tax  Acts- amendatory  thereofi 
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[3.]  Where  the  tax  payers  of  a  county  resist  the  collection  of  a  tax,  they 
may  aoite  by  bill,  asking  an  injunction,  and  each  will  not  be  driven  to  hit 
affidavit  of  illegality. 

In  Equity,  in  Terrell  Superior  Court.  Decision  by  Judge 
KiDDoo,  at  November  adjourned  Term,  1858. 

This  was  a  bill  in  equity,  filed  by  John  B.  Vanover,  Rich- 
ard R.  Roby,  and  others,  (about  ninety  in  number,)  citizens 
and  tax  payers  of  Terrell  county,  against  the  Justices  of  the 
Inferior  Court  and  the  tax  collector  of  said  county,  praying 
for  an  injunction  to  restrain  the  collection  of  a  tax  of  two 
hundred  per  cent,  ordered  by  the  said  Inferior  Court  to  be 
assessed  and  levied  ^^  on  the  State  tax,  for  public  buildings." 
Said  order  was  passed  14th  August,  1858,  by  said  Court  in 
cAamberSj  and  signed  by  three  of  the  Justices,  these  being  all 
that  were  present 

The  bill  makes  four  grounds  or  points  of  objection  to  the 
said  order : 

Ist  Because  the  same  was  not  passed  in  Term  time,  and 
while  said  Justices  were  in  session  as  a  Court 

2d.  Because  said  extraordinary  tax  was  not  authorized  by 
law. 

3d.  Because  all  the  public  buildings  of  the  county  had 
been  erected,  and  there  was  in  the  hands  of  the  county 
Treasurer,  funds  more  than  sufficient  to  pay  the  amount  re- 
maining due  on  said  buildings. 

4th.  Because  there  was  no  legal  liabilities  or  debts  out- 
stitnding  against  said  county,  which  made  it  necessary  to 
raise  any  sum  of  money  by  taxation. 

The  Court  refused  to  grant  the  injunction  as  prayed,  and 
counsel  for  complainants  excepted. 

hxPfff  lawiN  &  BuTLxa;  and  Habpsb,  for  plainti&  in 
error. 

^fpCAT  &.  Hawj^i^^  contra. 
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By  the  Court, — Lumpkin  J.  delivering  the  opinion. 

[1.]  Three  of  the  Justices  of  the  Inferior  Court  of  Terrell 
county,  met  at  chambers,  August,  1858;  and  amongst  other 
things,  assessed  a  tax  of  two  hundred  per  cent,  on  the  State 
tax,  for  "  Public  Buildings."  Its  collection  is  resisted  by  a 
bill  for  an  injunction,  by  a  portion  of  the  tax  payers  of  Ter- 
rell county,  and  the  only  questions  which  we  deem  it  neces- 
sary to  decide  are:  1st.  Have  the  Justices  the  power  to  levy 
this  tax  ?  2d.  Has  the  Judiciary  the  power  to  interfere  ? 
And  3d.  Is  this  a  case  for  chancery  ? 

By  the  4th  section  of  the  Act  of  1856,  "  the  Justices  of 
the  Inferior  Court  of  Terrell  county,  after  they  have  been 
commissioned  and  qualified,  shall  have  full  power  to  select 
and  locate  a  place  for  the  Public  Buildings  in  said  county ; 
and  they,  or  a  majority  of  them,  are  authorized  and  invested 
with  full  power  to  purchase  a  tract  of  land  for  the  location 
of  the  county  site;  and  to  make  such  other  arrangements 
and  contracts,  concerning  the  location  of  the  Public  Build- 
ings, as  they  may  think  proper."     {Pamphlet^  1 17.) 

It  is  obvious  that  the  Legislature  did  not  suppose  they 
were  delegating  any  taxing  power  in  this  section.  They  fore- 
saw that  none  would  be  needed,  so  far  as  the  erection  of  Pub- 
lic Buildings  were  concerned.  The  Court  House  has  been 
built  and  paid  for.  There  is  a  balance  only  of  g  1,300  due 
for  the  jail;  and  there  is  a  fund  still  in  hand  arising  from 
the  sale  of  town  lots,  or  the  value  of  lots  retained,  greatly 
more  than  enough  to  extinguish  this  debt. 

The  12th  section  of  the  Act  creating  this  new  county,  ig 
that  which  contains  the  grant  to  levy  an  extra  tax.  It  is  in 
these  words:  "That  the  Inferior  Court  of  said  new  county 
shall  have  power  to  levy  and  collect  an  extra  tax  for  county 
purposes,  of  such  per  cent,  on  the  State  tax,  as  to  the  said 
Court  may  seem  necessary  and  proper."     {Ibid^  119.) 

But  this  grant  does  not  cover  Public  Buildings.    It  is  to 
raise  funds  for  "county  purposes,"  viz;  To  support  the  poor 
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educate  poor  children,  &c.  &c.  So  it  will  be  seen,  that  no 
direct  authority  has  been  conferred  to  impose  a  tax  for  Pub- 
lic Buildings,  because  none  was  needed.  And  yet,  in  addi- 
tion to  a  tax  of  fifty  per  cent,  for  county  purposes^  and  ten 
for  bridges,  the  three  members  of  the  Court  imposed  this 
enormous  tax  of  two  hundred  per  cent,  for  "Public  Build- 
ings!" Not  only  without  authority,  but  when  not  a  cent 
was  needed  for  that  purpose. 

No  power  should  be  more  carefully  guarded  than  the  tax- 
ing power.  It  is  threatening  a  civil  revolution  at  the  North. 
It  is  felt  to  be  a  crying  evil  in  all  of  our  towns  and  cities.  It 
begins  to  be  abused  even  in  the  counties.  The  cause  of  this 
abuse  is  well  understood. 

[2.]  Has  the  Judiciary  the  right  to  interpose? 

It  is  insisted  that  this  power  has  been  taken  from  the 
Courts,  by  the  21st  section  of  the  tax  Act  of  1804.  It  reads 
thus:  "The  tax  imposed  by  this  Act,  shall  be  paid  and  col- 
lected in  specie,  bank  bills  of  the  United  States,  or  of  the 
different  branches  thereof,  Governor's,  President's  and 
Speaker's  warrants,  agreeably  to  the  orders  of  the  present 
Legislature,  and  nothing  else,  ^nd  no  replevin  shall  lie,  or 
any  judicial  interference  be  had,  or  any  levy  or  dialressfor 
taxes,  UNDER  THIS  LAW,  but  that  the  party  iitjuredbe 
left  to  his  own  proper  remedy  in  any  Court  of  Law,^^ 
(Cobb,  1051.^  The  judicial  interference  forbidden  here  is, 
for  any  levy  or  distress  for  taxes,  under  the  Act  of  1804, 
which  is  still  in  force,  and  the  basis  of  all  our  general  tax  laws. 
By  strict  construction,  the  inhibition  would  only  apply  to 
the  Act  of  1804.  It  is  but  right,  however,  to  extend  it  to  all 
tax  laws  in  favor  of  the  State,  and  amendatory  to  the  Act  of 
1804.  But  it  never  was  meant  to  be  incorporated  in  local 
tax  laws  in  favor  of  counties,  municipal  corporations.  And 
it  would  be  great  calamity  if  it  did. 

But  apart  from  this  plain  and  palpable  view  of  the  case, 
the  prohibition  applies  only  to  taxes  properly  laid  under  the 
Act  of  1804,  and  Acts  amendatory  thereof.  jfBut  suppose,  as 
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in  thiscase,lhe  Inferior  Court  assumes  jurisdiction  tolevy  atax 
without  authority  of  law  to  do  so,  or  the  ministerial  oflicers  of 
the  Stale  undertake  to  collect  a  tax  on  property,  not  only  not 
taxable,  but  expressly  exempted  from  taxation,  would  not 
the  Courts  arrest  such  an  attempt,  that  not  being  a  tax  au- 
thorized by  the  Act  of  1804,  or  any  subsequent  statute  amen- 
datory thereof?     Most  clearly.  ^ 

We  hope  the  profession  and  the  public  will  apprehend 
this  distinction,  and  that  there  will  be  less  doubt  and  con- 
fusion upon  this  subject 

[3.]  We  approve  the  remedy  resorted  to  in  this  case.  It 
is  not  only  more  complete  than  any  other,  but  the  only  one 
in  our  judgment  which  meets  the  exigencies  of  the  case. 

We  preferred  putting  our  decision  upon  these  broad 
grounds,  than  upon  others,  which  were  technical  and  tempo- 
rary. 

Judgment  reversed. 

McDonald  J.  absent. 


I    27    358 

|di28  472D^viD  Flanders,  plaintiff  in  error,  vs.  Mart  Meath,  by 
her  next  friend,  defendant  in  error. 

Where  a  person  voluntarily  throws  theraselves  in  the  way  of  a  dray,  and  an  in- 
jury ensues,  the  jury  may  find  almost  nominal  damages,  notwithstanding 
they  should  be  of  the  opinion  that  the  driver  of  the  dray  was  slightly  more 
in  fault  ihan  the  party  hurt.  Notwithstanding  the  jury  may  think  the  per* 
son  injured  altogether  in  fault;  yet,  if  from  pity,  or  any  other  considera- 
tion, they  should  return  a  verdict  for  damages,  and  the  defendant  acquiesce 
in  it,  the  plaintifl*  cannot  complain,  and  demand  a  new  trial. 

Case,   from  Bibb   county.     Tried  before  Judge  Lamar, 
June,  1858. 

This  was  an  action  on  the   case  by  Mary  Meath,  by  her 
next  friend,  Darby  Meath,  against   David  Flanders,   to  re- 
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cover  damages  for  injuries  received  by  plaintiflf  from  the 
dray  of  defendant,  in  the  streets  of  Macon;  said  dray,  at  the 
time,  being  driven  by  a  negro  belonging  to,  and  in  the  em- 
ployment of  defendant.  The  damages  were  laid  at  five 
thousand  dollars. 

The  defendant  pleaded  the  general  issue. 

The  following   was  the  evidence,  in  substance,  offered 
on  the  trial. 

Plaintiff  herself  was  presented  to  the  view  of  the  jury, 
and  the  injuries  upon  her  head  exhibited. 

fVilliam  Dillard^  swore,  that  he  was  standing  on  the 
side-walk,  near  the  house  of  Darby  Meath,  the  father  of 
plaintiff.  Plaintiff  started  to  run  across  the  street,  when  a 
dray,  drawn  by  two  mules,  and  driven  by  a  negro  man,  was 
coming  down  the  street  at  a  very  rapid  rate;  the  mules,  dray 
and  driver  were  reputed  to  belong  to  the  defendant — have 
seen  him  control  them;  the  mules  were  the  fastest  pair 
about  the  city,  and  were  going  at  their  best  speed,  in  a  trot 
The  plaintiff  ran  about  49  feet,  and  just  cleared  the  heads 
of  the  mules,  and  was  caught  in  the  hind  wheel  of  the  dray, 
which  ran  over  her  body  and  head;  the  driver  rather  struck 
his  mules  with  the  lines  the  moment  after  plaintiff  was 
run  over,  and  went  on  to  the  bridge,  some  120  to  150  yards, 
before  making  any  halt.  Witness  picked  plaintiff  up,  and 
found  her  head  badly  lacerated,  and  cut  from  the  top  over 
her  face,  down  to  the  lower  part  of  her  cheek ;  the  whole 
side  of  her  face  and  ear  appeared  to  be  loose,  and  torn  from 
the  skull. 

Cross-examined :  Plaintiff  is  a  very  wild  and  awkward 
child, in  the  habit  of  running  in  the  streets — have  seen  her 
run  in  front  of  vehicles  just  as  they  were  passing,  and  came 
near  being  run  over — have  told  her  parents  that  she  would 
some  day  get  hurt,  if  they  did  not  keep  her  out  of  the 
street;  told  them  of  her  running  in  front  of  passing  vehi- 
cles. There  was  a  school  just  opposite  the  house  of  Mr. 
Meath,  to  which  plaintiff  was  going;  the  driver  was  in  the 
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habit  of  passing  that  street  every  day;  the  children  in  the 
neighborhood  were  in  the  habit  of  playing  in  that  street,  in 
front  of  the  school  house.  There  was  a  rain  coming  up  at 
the  time;  it  was  raining  in  sight;  there  was  a  sack  of 
flour  and  a  sack  of  meal  on  the  dray  at  the  time.  After 
running  over  the  plaintiff,  the  driver  did  not  look  around, 
but  kept  on  until  he  reached  the  bridge,  before  slackening 
his  pace;  the  negroes  on  the  dray  were  in  the  habit  of  driv- 
ing unusually  fast,  and  were  frequently  dancing  and  singing 
on  the  dray,  as  it  was  in  motion. 

Dominick  Garaughty  sworn,  testified  that  he  saw  plain- 
tiff soon  after  the  injury;  she  was  badly  hurt;  her  head 
was  badly  cut,  from  the  top  to  the  lower  part  of  her  cheek ; 
the  physician  was  then  dressing  the  wounds ;  she  was  also 
much  injured  on  her  thighs;  since  the  injury,  she  has  not 
been  as  she  was  before;  she  has  become  more  stupid  and 
self-willed,  and  her  parents  cannot  exercise  authority  over 
her;  she  will  never,  in  witness'  opinion,  be  as  she  was  be- 
fore; saw  the  place  where  the  injury  was  done  ;  there  was  a 
hole  like  a  hen's-nest,  made  by  plaintiff's  head,  in  the 
ground;  have  known  plaintiff  from  her  cradle;  she  was  a 
bright  child,  but  willful  and  uncontrollable:  she  was  wild  be- 
fore, but  is  wilder  still. 

Cross-examined:  The  children  in  the  neighborhood  were 
in  the  habit  of  playing  in  the  street,  and  witness  has  seen 
plaintiff  running  about  the  street,  when  vehicles  were  pass- 
ing, and  her  parents  knew  it. 

JRe-examined :  Has  known  plaintiff  to  suffer,  and  cry  out, 
in  agony,  complaining  of  pain  in  her  ear  and  head,  since 
the  wounds  have  healed.  When  witness  first  saw  her,  after 
she  was  injured,  her  ear  was  loose  and  almost  severed  from 
her  head. 

Here  plaintiff  closed,  and  defendant  introduced  no  evi- 
dence. 

When  the  plaintiff  was  exhibited  to  the  Court  and  jury, 
there   appeared  a  large   rough  scar,  from  the  crown  of  her 
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head,  down  near    the  lower  part  of  the  right  cheek,  from  a 
half  to  three  quarters  of  an  inch  wide. 

The  jury  found  for  the  plaintiflF  fifty  dollars,  whereupon, 
plaintiff  moved  for  a  new  trial,  on  the  following  grounds: 

1st.  Because  the  damages  found  by  the  verdict  are  inade- 
quate to  the  injuries  sustained. 

2d.  Because  the  verdict  is  against  the  evidence,  and  against 
the  weight  of  evidence. 

3d.  Because  the  verdict  is  against  law,  and  the  charge  of 
the  Court 

4th.  Because  the  verdict  shows  caprice,  partiaHty  and  per- 
Tcrseness  on  the  part  of  the  jury. 

Before  argument  on  the  motion  for  a  new  trial,  defendant 
offered  to  file  the  affidavit  of  Doctor  Lightfoot,the  physician 
in  attendance  upon  plaintiff,  when  she  was  injured,  that  the 
mind  of  plaintiff  was  not  injured,  that  it  was  as  good  as  it 
ever  was.  The  Court  refused  to  hear  said  affidavit,  or  allow 
it  to  be  filed. 

Counsel  for  defendant  then  inquired  of  plaintiffs  counsel, 
upon  what  ground  they  claimed  a  new  trial,  who  replied,  on 
account  of  the  smallness  of  the  damages. 

The  Court,  after  argument,  granted  the  motion  for  a  new 
trial,  and  defendant  excepted. 

Stubbs  &  Hill  ;  and  Wm.  T.  Masset,  for  plaintiff  in  error. 

PoB  &  Ghier,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

It  is  said  that  the  verdict  in  this  case,  cannot  be  justified  on 
legal  principles,  and  so  the  presiding  Judge  seemed  to  think. 
That  if  the  jury  found  for  the  plaintiff,  they  were  bound  to 
find  a  larger  sum.    Is  this  so? 

There  was  a  principle  referred  to  in  the  case  of  the  Wynn 
girl,  against  the  Macon  and  Western  Rail  Road  Co.,  decided 
at  the  July    Term,  1858,  of  this  Court,  at  this  place,  which 
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we  hold  to  be  sound  law — although,  we  did  not  think  it  ap- 
plied to  the  facts  of  that  case,  where  both  parties  are  in  fault, 
but  the  defendant  most  so;  the  fault  of  the  plaintiflf  may  go 
in  mitigation  of  damages.  Suppose  the  jury,  in  this  case, 
came  to  the  conclusion  that  both  parties  were  in  fault,  but 
the  defendant  slightly  more  so,  so  as  to  give  the  plaintiff  a 
cause  of  action ;  in  such  case,  but  small  damages  would  be 
awarded.  This  obvious  rule  seems  to  have  been  overlooked 
by  Lord  Campbell,  in  a  recent  trial  in  England,  if  the  news- 
paper report  of  it  be  reliable,  who,  because  a  jury  returned 
a  verdict  of  one  farthing  damages,  and  adhered  to  it,  re- 
minded them  of  the  ancient  privilege  of  the  Court,  to  keep 
them  confined  till  the  end  of  the  Term,  and  then  cart  them 
to  the  boundary  line  of  the  county,  and  have  them  tumbled 
into  a  ditch. 

We   doubt  not,  however,  that  the   jury  thought  of  this 
transaction  as  we  do ;  that  the  fault  was  wholly  on  the  part 
of  this  wild  and  wayward  girl.    A  heavy  rain  was  impend- 
ing, and  the  dray  of  the  defendant  having  flour  and  meal  ou 
board,  was  hurrying  at  a  rapid  trot,  to  escape.     The  street 
was  some  two  hundred  feet   wide.     The  little  girl  ran  out 
forty-nine  feet  from   the  side-walk;  passed  in  front   of  the 
dray,  just  clearing  the  heads  of  the  mules;  the  movement 
was  voluntary  and  intentional;  it  was  in  proof  by  the  plain- 
tiff's own  witnesses,  (the   defendant  introduced   none,)  that 
she  was  in  the  habit  of  doing  these  things ;  that  the  fact  had 
been  communicated  to  her  parents,  and  they  had  been  warn- 
ed, that  if  they  did  not  restrain  her,  she  would  be  hurt ;  the 
next  that  was  seen  of  her  she  was  down  between  the  front 
and  hind  wheels  of  the  dray,  on  the  opposite  side  from  the 
one  from  which  she  approached  the  vehicle;  and  the  hind 
wheel  ran  over  her,  inflicting  a  considerable  injury  upon  her 
head  and  body ;  how  she   came   there  does  not    appear ; 
whether  she  was  attempting  to  get  into  the  dray,  or  swing  to 
it,  or  what,  we  cannot  tell. 

Can  persons  throw  themselves   across   a  rail-road  track 
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or  under  a  dray,  and  expect  to  recover,  because  they  are 
hurt?  StiJJ  the  jury  saw  fit  to  give  f  50,  and  the  defendant 
acquiesces.  Can  the  other  side  complain  for  getting  more 
than  they  are  entitled  to  ? 

The  conduct  of  children  must  be  controlled ;  the  failure  to 
do  this,  is  the  curse  and  ruin  of  this  country,  and  if  parents 
will  not  do  it,  it  is  a  misfortune  thai  the  lesson  has  to  be  en- 
forced   by  such  catastrophes  as  the  present 

Judgment  reversed. 


Perry  H.  Oliver,  plaintiff  in  error,  vs.  William  A.  Ross, 
defendant  in  error. 

The  plaintiff  in  entering  up  judgment  against  the  defendant,  an  endorser  of  a 
note,  omitted  to  describe  the  contract  of  endorsement,  and  the  defendant 
made  the  omission  the  ground  of  an  affidavit  of  illegality,  on  the  hearing 
of  which,  the  Court  allowed  the  judgment  to  be  amended. 

Held,  That  this  was  right. 

Illegality,  in  Sumter  Superior  Court.  Decision  by  Judge 
Allen,  at  September  Term,  1858. 

William  A.  Hoss  brought  an  action,  under  the  Jones 
Form,  agaiast  Perry  H,  Oliver,  as  endorser  of  a  promissory 
note.  He  recovered  judgment  upon  which  an  execution 
issued  and  was  levied  upon  certain  property  belonging  to 
defendant,  who  interposed  by  affidavit  of  illegality,  on  the 
ground,  that  the  judgment  entered  up  did  not  designate  and 
identify  the  contract  sued  on,  as  required  by  law,  and  that 
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execution  issued  accordingly;  defendant  being  sned  sepa- 
rately as  endorser. 

Upon  the  case  being  called,  the  plaintiff  nnoved  to  amend 
the  judgment,  making  it  conform  to  and  designate  the  con- 
tract 

The  Court  granted  the  motion,  allowing  the  amendment 
to  be  made,  and  counsel  for  defendant  excepted. 

McCay  &  Hawkins,  for  plaintiff  in  error. 

WoRRiLL  ^^  Hawkins,  contra. 

By  the  Court — Benning,  J.  .delivering  the  opinion. 

That  the  judgment  was  amendable,  we  are  satisfied.  24 
Oa,y  167.     Mayo  vs.  Kersey, 

It  was  said,  that  an  amendment  of  the  judgment,  would 
affect  the  surety  on  the  illegality  bond.  But  what  if  it  would  ? 
It  must  be  presumed,  that  he  knew  the  law  of  amendment, 
and  contracted  in  reference  to  it.  Besides,  he  is  no  party 
here,  and,  for  ought  that  appears,  he  may  never  have  occa- 
sion to  be  a  party  any  where.  If  the  principal  in  the  bond, 
produces  the  property  according  to  the  condition  of  the  bond, 
and  it  is  to  be  presumed  that  every  man  will  observe  his  ob- 
ligations, the  bond  will  be  satisfied,  and  the  surely  never 
have  a  cause  of  complaint 

Judgment  affirmed. 

McDonald  J.  absent. 
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Mesheck  B.  Outlaw,   plaintiff  in  error,  vs.  John  H.  Gil- 
mer, defendant  in  error. 

The  Court  has  no  authority  to  make  the  SheriflT,  special  bail  io  Trover,  founded 
on  the  Act  of  1821. 

Bail  Trover,  in  Lee  Superior  Court.  Decision  by  Judge 
Allen,  at  September  Terra,  1858. 

Outlaw  brought  his  action  of  trover  against  Gilmer,  for 
two  negro  slaves,  returnable  to  the  Superior  Court  of  Lee 
county,  to  be  held  on  the  fourth  Monday  in  September,  1858. 
The  statutory  affidavit  for  holding  the  defendant  to  bail  was 
made  and  filed,  and  the  papers  placed  in  the  hands  of  the 
Sheriff. 

At  the  Term  of  the  Court  to  which  the  writ  was  returna- 
ble, the  plaintiff  took  a  rule  nisi  against  the  Sheriff,  to  show 
cause  why  he  should  not  be  made  and  held  special  bail  in 
the  case  ;  the  rule  reciting  that  he  had  failed  to  take  bond 
and  security  of  the  defendant  as  required  by  law. 

The  Sheriff  answered,  that  he  arrested Jthe  defendant  on 
the  10th  day  of  September,  and  detained  him  in  custody  un- 
til the  17th,  when  the  jail  fees  not  being  paid  or  secured  by 
the  plaintiff,  who  resided  out  of  the  county,  the  defendant 
was  discharged  from  custody  by  the  Justices  of  the  In- 
ferior Court.  That  defendant  was  now  in  the  county,  and 
had  been  in  attendance  upon  the  Court,  and  that  respondent 
is  ready  to  rearrest  him  if  the  Court  shall  order,  &c. 

Upon  this  return  of  the  Sheriff,  the  Court  refused  to  make 
the  rule  absolute,  and  counsel  for  plaintiff  excepted. 

Vason  &  Davis  ;  McCay  &  Hawkins,  for  plaintiff  in  er- 
ror. 

Wabhen  &  Warren,  contra. 
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By  the  Court. — Benning  J.  delivering  the  opinion. 

The  action  was  founded  on  the  second  section  of  the  Act 
of  1821,  "to  quiet  and  protect  the  possession  of  personal 
property,  and  to  prevent  taking  possession  by  fraud  or  vio- 
lence;*' {Pr.Dig.  449;)  and  there  is  nothingjn  that  Act,  au- 
thorizing the  making  of  the  Sheriff,  special  bail,  in  any  case. 
There  is  nothing  in  any  statute,  or  in  the  common  la-w,  so 
far  as  'we  know,  that  authorizes  the  making  of  the  Sheriff, 
special  hail  in  such  a  case  as  the  present ;  a  case  in  trover, 
and,  in  trover  under  the  Act  of  1821. 

The  Judiciary  Act  provides  for  the  making  of  the  Sheriff 
special  bail,  in  the  cases  of  bail  which  it  authorizes,  but 
those  cases  are  cases  of  contract,  not,  cases  of  trover. 

For  aught  that  we  can  see,  then,  the  Court  below  was 
right,  in  discharging  the  rule  nisiy  against  the  Sheriff.  But 
it  is  not  to  be  inferred  from  this,  that  we  think  the  Sherifl^ 
not  liable  in  any  form.  What  we  may  think  on  that  qiaes- 
tion  will  be  expressed  when  it  comes  up. 

Judgment  affirmed. 

McDpVAJUD  J.  abaeat. 


127  437    Wp^i^^  Mc Daniel,  plaintiff  in  error,  vs.  Nqriusi.  Tbujlucb:, 
defendant  in  eri;or. 

Entrjea^  in  a  merchant's  book,  made  by  himself,  may  be  proved  by  his  books, 
notwithstanding  be  keeps  a  clerk  who  charges  a  portion  oi  the  items  ia  the 
account. 

Complaint,  in  Uooly  Superior  Court     Before  Judge  La- 
iiAB.     October  Term,  1858, 
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The  facts  of  this  case  are  sufficiently  slated  in  the  opinion 
of  the  Court 

T.  H.  Dawson,  by  B.  Hill,  for  plaintiff  in  error. 

CoLDiNG,  copira. 

By  the  Court. — Lumpkiv,  J.  delivering  the  opinion. 

Tniluck  sued  McDaniel  on  his  store  account;  the  original 
book  of  entries  as  put  in  evidence.  It  appeared  that  the 
items  in  the  defendant's  account  were  partly  charged  by  the 
plaintiff,  partly  by  the  clerk,  who  testified  in  the  case ;  and 
a  few  items,  amounting  to  between  two  and  three  dollars 
by  another  clerk  ;  these  were  stricken  out.  Davis,  the  witness, 
swore  to  the  sale  and  delivery  of  the  items  charged  by  him- 
self;  that  the  rest  were  in  the  hand-writing  of  Truluck, 
made  along  during  the  year ;  plaintiff  proved  that  he  kept 
correct  books ;  one  of  the  witnesses  thought  his  prices  pret- 
ty high,  but  he  charged  every  body  alike,  and  this  was  the 
plaintiff^s  case.  Defendant  objected  to  the  books  going  in 
evidence;  contending  that  if  the  plaintiff  kept  a  clerk,  that 
the  shop-keeper's  entries   could  not  be  proved  by  the  books. 

Oar  practice  is  so  well  settled  in  this  State,  that  we  will 
not  disturb  it.  If  all  the  entries  are  in  the  hand-writing  of 
the  merchant,  it  is  not  disputed,  but  that  he  may  prove  his 
account  by  his  books.  Why  not  if  part  only  ?  Here  are  the 
entries  charged  by  Truluck,  interspersed  along  through  the 
year,  with  the  entries  made  by  the  clerk;  to  my  mind  they 
carry  a  stronger  presumption  of  fairness,  than  If  all  were 
charged  by  the  plaintiff. 

A  contrafy  rule  would  compel  a  store-keeper,  if  he  kept 
a  clerk  a  part  of  the  time,  to  incur  the  unnecessary  and 
burdposome  expense  of  doing  so  all  the  time;  and  that  is 
not  all,  the  clerk  must  be  book-keeper,  and  make  all  the 
entries,  although  employed  perhaps,  mainly  as  a  salesman, 
or  to  do  the   drudgery  of  the  work.     Nay,  more   than  this ; 
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he  must  never  be  absent,  but  attend  all  the  time  to  charge 
the  sales  made  by  his  employer,  and  even  this  is  but  second- 
hand or  hearsay  evidence.  It  is  absurd  in  every  point  of 
view  ;  for  the  shop-keeper,  when  he  dispatches  his  clerk  to 
his  meals,  or  in  the  country,  to  liquidate  an  Recount,  or  col- 
lect a  debt,  that  he  should  make  a  memorandum  of  his 
transactions  in  the  interval,  to  be  transferred  by  the  clerk 
to  the  book,  on  his  return.  How  does  he  know  that  his 
principal  sold  and  delivered  the  goods? 

Judgment  affirmed. 


27  sasj  Jonathan  Davis,  ex'or,  &c.,  plaintiff  in  error,  vs.  William 

,126   881  y  J         J  r  y 

A.  Maxwell,  et  al,  defendants  in  error. 

An  arbitration  proceeding  under  the  common  law,  is  revocable  by  either  party 
to  it,  at  any  time  before  the  award. 

Application  for  mandamus,  in  Lee  Superior  Court.  De- 
cision by  Judge  Allen,  at  chambers,  December  11th,  1858. 

This  v^s  an  application,  by  the  plaintiff  in  error,  to  the 
Judge  of  the  Superior  Courts  of  the  South-Western  Cir- 
cuit, for  a  mandamus  to  be  directed  to  the  defendants  in  error, 
as  arbitrators,  requiring  them  to  set  as  a  Court,  and  pass 
upon  the  following  submission : 

"  Georgla.,  Lee  County. — Articles  of  agreement  made  and 
entered  into,  this  25th  day  of  August,  1858,  between  Sam- 
uel Lindsey  and  Jonathan  Davis,  as  executor  of  Elbert 
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Heisler,  deceased,   both  of  said  county.     Whereas,  certain 
disputes  exist  between   the  said  parties,  arising  between  the 
parties,  with  reference  to  certain  mutual  debts  and  liabilities, 
alleged  to  have  existed   between  the   said  Samuel  Lindsey, 
and  the  said  Elbert  Heisler,  in  his  lifetime,  and  which  it  is 
alleged  have   never   been  settled,  liquidated,  or  otherwise 
disposed  of,  or  arranged.     For  the  purpose  of  satisfactorily 
adjusting   such   differences,  it  is  agreed  by  the  said  parties 
that  the  matters  in  dispute  between  them,  touching  said  mu- 
tualliabilities  and  debts,  be  submitted  to  William  A,  Max- 
well and  Edward  V.  Monroe,  both  of  said  county,  as  arbi- 
trators ;  that  the  said   arbitrators  be  empowered,  at  any  day 
they  may   choose,  after  the   signing  and   sealing  of  these 
presents,  and  after  selecting  an  umpire,  to  meet  for  the  pur- 
pose of  arbitrating  and  passing  upon  said  points  in  dispute, 
giving  at  least  three  days  notice,  in  writing,  to  each  of  said 
parties,  of  the  day  and  place   of  such  meeting;  that  it  shall 
be   competent  for  such   arbitrators   at  such  meeting,  to  ex- 
amine any  evidence  that  may  be  offered  to  them  by  either 
party,  or  their  attorneys,  in   such  a  manner  as  may  seem  to 
them  most  conducive  to  justice  in  relation  to  said  matters  in 
dispute;  the  said  parties  themselves  not  to  be  sworn  as  wit- 
nesses, nor  give   in  any  testimony  during  the   progress  of 
said   arbitration ;  and   after  hearing  all  the  testimony,  the 
said  arbitrators  and  the  said  umpire  may,  and  shall  proceed 
to  make  up  their  award  in  writing,  signed  and  sealed,  which 
said  award  shall  be  made  final  and  conclusive  forever  upon 
the  said  parties,  in  regard  to  the  matters  in  dispute,  as  above 
stated;  that  it  shall  be  the  duty   of  the  party   in  whose  be- 
half the  said    award  shall  be  made,  to   demand  compliance 
with,  and  a  performance   of,  the  same   in  writing,  at  least 
thirty  days  before  instituting  suit  upon  the  award  so  made, 
or  upon  this  agreement.     It  is  further  agreed,  that  this  agree- 
ment be  delivered  to  said  arbitrators,  to  be  by  them  deliver- 
ed, together  with  the  award  by  them  made,  to  the  next  Su- 
perior Court  for  said  county.     In  witness  whereof,  we  have 
VOL.  XXVII. — 24. 
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hereunto  set  our  hands  and  seals,  the  day  and  year  above 
and  before  written. 

(Signed)  SAMUEL  LINDSEY,  (l.  s.) 

JONATHAN  DAVIS,  (l.  s.) 
Executor  on  the  estate  of  Elbert  Heisler,  deceased. 
Signed  and  sealed  in  the  presence  of 
KiTKELL  J.  Wakren,  N.  P.,  for  Lee  county. 

The  arbitrators  named  in  the  foregoing  submission,  se- 
lected Samuel  C.  Wycheas  umpire;  and  they,  and  the  said 
Wyche,  having  been  sworn  in  conformity  to  the  arbitrators 
Act  of  1856,  postponed  the  hearing  of  the  case,  until  the  8th 
day  of  October,  1858.  When  the  arbitrators  met  in  pursu- 
ance to  their  adjournment,  Samuel  Lindsey,  by  his  attor- 
neys, stated  his  intention  to  withdraw  from  the  submission, 
on  the  ground,  that  the  proceeding  was  not  in  comformity 
to  the  statute  of  the  State  of  Georgia  regulating  arbitrations  ; 
and  that  Jonathan  Davis  had  no  authority,  outside  of  said 
statute,  to  submit  the  rights  of  his  cestui  que  trusts  to  arbi-  ' 
tration.  The  arbitrators  decided  to  allow  the  withdrawal  of 
Lindsey,  and  to  dismiss  the  whole  proceeding  from  their  con- 
sideration, unless  the  articles  of  submission  were  so  amend- 
ed as  to  conform  to  the  aforesaid  statute.  Counsel  for  Davis 
refused  to  amend,  and  sued  out  a  mandamus,  to  compel 
said  arbitrators  to  sit  as  a  Court,  and  pass  upon  said  sub- 
mission. 

The  motion  for  mandamus,  was  by  consent  of  the  parties, 
heard  before  Judge  Allen,  at  chambers,  in  Albany,  and  was 
by  him  refused;  and  counsel  for  Davis  excepted. 

McCat  &  Hawkins,  for  plaintiflF  in  error. 

Vason  &  Davis,  contra. 

By  the  Court. — Bennino  J.  delivering  the  opinion.. 

Was  the  Court  right,  in  refi.s'ng  the  mandamua!* 
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It  is  certain,  that  the  Court  was  right,  if  Lindsey  had  th% 
power  to  revoke  the  submission ;  or,  if  mandamus  does  noc 
lie.  to  compel  arbitrators  to  act. 

Lindsey  had  the  right  to  revoke  the  submission,  if  th% 
case  was  an  arbitration  governed  by  the  common  law,  and^ 
not  one  governed  by  the  arbitration  Act  of  1856.  JRu^s.  •/frfc 
147.  And  the  arbitration  was  one  governed  by  the  common 
law,  for  it  was  not  made  under  the  act  of  1856.  This  is 
apparent  from  the  fact,  that  the  submission  disregards  that 
Act,  in  several  important  particulars.  That  act  requires^ 
that  the  submission  shall  contain,  "a  clear  and  accural* 
statement  of  the  matters  in  controversy  submitted.''  This 
submission  contains  no  such  statement — it  contains  no  stat^ 
ment  at  all,  of  those  matters.  That  Act  provides,  that  each 
of  the  parties  may  be  sworn,  as  a  witness ;  this  submission 
stipulates,  that  neither  party  shall  be  sworn,  as  a  witness: 
That  Act  requires,  that  the  award  shall  be  returned  to  th* 
Superior  Coun  next  after  the  making  of  it;  and,  shall  b% 
made  a  judgment  of  that  Court;  and  be  enforced  as  c 
judgment  of  that  Court;  this  submission  provides,  thaft 
the  successful  party  shall,  before  sueing  on  the  award, 
or  on  the  submission,  give  thirty  days  notice  to  the  other 
party — which  provision  would  be  absurd,  if  the  award  had 
already  been  made  a  judgment  of  the  Court,  to  be  enforce* 
as  a  judgment 

The  case  then  being  governed  by  the  common  law,  and, 
not  by  the  statute  of  1S56,  Lindsey  had  the  right  to  re- 
voke the  submission. 

This  being  so,  there  was  no  case  for  a  mandamus,  and, 
therefore,  it  becomes  unnecessary  to  decide  the  other  ques- 
tion— the  question  whether  mandamus  lies  to  arbitratois- 
And  we  do  not  decide  it,  but  we  do  say,  that  we  are  rather 
inclined  to  think,  that  mandamus  does  not  lie  to  arbitratoiSL 

Judgment  affirmed. 

McDoitALP  J.  absent. 
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Leonid  AS  A.  Jordan,  adm'r,  plaintiff  in  error,  vs.  Lessoms 
Faircloth,  &c.,  defendant  in  error. 

[1.]  Although  there  may  be,  at  law,  a  remedy  for  a  person,  yet,  unless  that  rem- 
edy is  a  complete  one,  he  may,  nevertheless,  go  into  equity. 

[2.]  A  judgment  does  not  determine  a  question  which,  it  appears  of  record, 
could  not  have  been  adjudicated. 

[3.]  Although  a  suit  at  law  terminates  in  a  verdict  for  the  defendant,  and  not  in 
a  nonsuit,  a  discontinuance,  or  a  dismissal,  yet,  if  the  case  was  such,  that  a 
nonsuit  was  all  that  the  defendant  was  entitled  to,  by  reason  of  a  decision  of 
the  Court,  excluding  fiom  the  jury,  the  consideration  of  the  plaintiff's  title; 
and,  the  suit  be  renewed  within  six  months  in  equity,  the  second  suit  Mrill  be 
held  in  equity,  as  within  the  Act  of  1847,  and  saved  from  the  statute  of  limi- 
tations. 

[4.]  An  order  to  answer  exceptions  to  an  answer,  did  not  specify  a  time  "within 
which  the  answer  was  to  be  put  in. 

Beldj  That  the  defendant  had  until  the  next  Term  t«  file  his  answer  in,  and, 
consequently,  that,  if  he  died  before  that  Term,  there  was  no  right  to  take  the 
bill  for  confessed,  although  he  might  have  died  without  answering. 

In  Equity.  Decision  on  demurrer,  in  Dougherty  Superior 
Court,  by  Judge  Allen,  at  November  Term,  1858. 

This  was  a  bill  in  equity,  filed  by  Lessoms  Faircloth,  in 
his  own  right,  and  as  guardian,  against  Leonidas  A.  Jordan, 
administrator  of  Benjamin  S.  Jordan,  deceased. 

The  bill  states,  that  at  the Term  of  Baker  Superior 

Court,  he  commenced  his  action  against  Benjamin  S.Jordan, 
of  Baldwin  county,  for  the  recovery  of  lot  of  land  No.  316,  in 
the  2d  district  of  then  Baker,  but  now  Dougherty  county,  and 
at  the  May  Term,  1855,  the  same  came  on  to  be  tried,  and  a 
verdict  was  rendered  for  the  defendant,  Jordan. 

The  bill  further  states,  that  the  said  lot  of  land  was  drawn 
by  one  John  H.  Baugh,  of  Madison  county,  at  the  time,  but 
now  of  the  county  of  Newton.  That  on  the  10th  January, 
1834,  Baugh  executed  a  deed  to  said  lot  to  one  John  Carmi- 
chael  5  that  Carmichael  conveyed  said  lot  to  Green  L.  Den- 
nard,  by  deed  dated  20th  July,  1834 ;  that  Dennard  conveyed 
to  Reddin  Faircloth,  by  deed  dated  10th  October,   1836;  that 
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on  the  17th  January,  1837,  Reddin  Faircloth  conveyed  said 
lot  to  Thomas  Starling;  and  on  the  17th  October,  1S37,  Star- 
ling conveyed  the  same  to  complainant,  and  one  Shadrick 
Faircloth,  now  deceased,  and  for  whose  niinorchildren  com- 
plainant  is  guardian  ;  all  of  which  deeds  of  conveyance  are 
in  the  possession  of  complainant,  and  under  which  he  claims 
title  to  said  land. 

The  bill  further  states,  that  upon  the  trial  of  said  action  at 
law,  Jordan  offered  in  evidence  a  plat  and  grant  from  the 
State  of  Georgia  to  said  Baugh,  for  said  lot  of  land,  bearing 
date  long  after  the  date  of  Baugh^s  deed  to  Carmichael ;  then 
a  deed  from  Baugh  to  one  Giles  Tompkins,  of  Putnam  coun- 
ty, and  a  deed  from  John  Tompkins,  then  of  Baker  county, 
but  now  deceased,  to  said  Jordan,  said  John  claiming  said 
lot,  under  and  by  virtue  of  the  last  will  and  testament  of 
Giles  Tompkins,  deceased. 

The  bill  further  states,  that  one  of  the  matters  in  issue  up- 
on said  trial  at  law,  was  the  execution  of  the  deed  by  Baugh 
to  Carmichael;  and  upon  that  issue  the  jury  found  that  said 
deed  was  genuine,  and  executed  by  Baugh,  but  they  never- 
theless found  a  verdict  for  the  defendant,  Jordan,  upon  the 
ground,  that  at  the  time  of  the  execution  of  said  deed  to  Car- 
michael, the  grant  fees  were  unpaid,  and  the  deed  consequent- 
ly void.  That  in  order  to  make  Baugh  a  competent  witness 
upon  the  trial  of  the  action  at  law,  Jordan  executed  to  him  a 
release  from  all  liability  on  the  covenant  of  warranty  con- 
tained in  the  deed,  which  release  also  discharged  all  the  in- 
termediate warrantors. 

The  bill  further  states,  that  complainant's  claim  tosaid  land 
is  older  than  Jordan's,  and  that  he  and  both  the  Tompkinses 
had  notice  of  his  title  before  they  or  any  of  ihem  purchased 
the  same. 

The  bill  further  states,  that  complainant,  by  bill  of  excep- 
tions, carried  said  case,  decided  at  law  againt  him,  to  the  Su- 
preme Court  of  the  Stare  of  (Jeorgia,  which  Court  affirmed 
the  judgment  of  the  Court  below,  holding  ihat  complainant's 
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only  remedy  was  in  a  Court  of  Equity,  and  he  therefore  files 
Ihis  his  bill. 

The  bill  further  states,  that  Jordan  well  knew  all  the  facts 
connected  with  complainant's  title,  before  he  purchased  of 
Tompkins,  and  he  refused  at  first  to  buy  said  land,  until 
John  Tompkins  undertook  to  remove,  or  to  take  up  the  out- 
standing title  of  complainant;  that  Tompkins  being  very  desi- 
lous  of  owning  a  lot  of  land  belonging  to  Jordan,  called  the 
**Blue  Spring'^  tract,  defendant  offered  to  let  him  have  said 
placeifhe  would  get  lot  No.  316  for  him, as  that  lot  is  situated 
directly  opposite  Jordan's  gate,  and  he  was  anxious  to  get  it, 
l^ut  at  a  less  sum  or  price  than  that  put  upon  it  by  cotnplain- 
»nt,  and  it  was  concerted  amongst  them,  that  Giles  Tomp- 
kins was  to  buy  the  land  from  Baugh,  for  his  son  John  Tomp- 
kins, who  would  make  the  trade  aforesaid  with  Jordan  ;  that 
in  pursuance  of  said  arrangement,  Giles  Tompkins  procured 
a  deed  from  Baugh;  and  the  Tompkinses  and  Jordan,  at 
tnd  before  their  purchases  aforesaid,  had  full  notice  of  com- 
plainant's claim  and  title,  and  that  said  purchase  thus  made 
by  Jordan,  was  a  fraud  upon  his  rights. 

The  bill  charges,  that  said  Jordan  has  been  in  possession 
of  said  land  since  1850,and  that  the  rents  thereof  now  amount 
lo  the  sum  of  two^  thousand  dollars,  which  he  should  ac- 
count for. 

The  bill  charges,  that  the  equity  of  the  case  rests  upon  the 
notice  received  by  Jordan  and  the  Tompkinses  of  the  title  of 
complainant,  and  alleges  that  the  Court,  on  the  trial  at  law, 
lefused  to  hear  this  question  of  notice,  and  ruled  out  all  testi- 
mony on  it;  and  that  in  this  course  the  Court  was  sustained 
by  the  Supreme  Court;  and  therefore,  as  the  bill  insists,  the 
complainants  are  not  bound  by  the  verdict  at  law,  and  the 
matters  are  not  adjudicated. 

Pending  the  cause,  Benjamin  S.  Jordan,  the  defendant, 
iied,  and  Leonidas  A.  Jordan  was  appointed  his  administra- 
lor,  and  made  a  party  defendant. 

Before   the  death  of  Benj.  S.   Jordan,  he  answered  corn- 
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plainant's  bill,  lo  which  answer  exceptions  were  filed,  three 
of  which  were  sustained,  and  defendant  ordered  to  answer 
over  as  to  the  matters  therein  referred  to.  No  time  was  ap- 
pointed within  which  this  answer  was  to  come  in.  Before 
Benj.  S.  Jordan  answered  over,  and  before  the  next  Term  of 
the  Court,  he  departed  this  life,  and  his  administrator  an- 
swering, his  answer  was  excepted  to,  but  the  exceptions  are 
not  stated. 

Defendant  moved  to  dismiss  the  bill  for  want  of  equity,  and 
the  case  came  before  the  Judge  upon  two  motions,  and  ex- 
ceptions to  the  answer  of  the  administrator. 

1st.  A  motion  by  complainant  to  take  the  hiWpro  cor\fesso 
as  to  the  matters  upon  which  defendant  was  ordered  to  an- 
swer over. 

2d.  Motion  to  dismiss  the  bill  for  want  of  equity. 

The  Court  overruled  the  motion  to  dismiss  fi>r  want  of  equi- 
ty, and  to  which  decision  defendant  excepted. 

The  Court  refused  to  order  the  bill  to  be  taken  absolutely 
as  confessed  against  Benjamin  S.  Jordan,  upon  the  ground, 
that  it  appeared  by  the  bill  that  complainant  is  not  compelled 
to  resort  to  the  conscience  of  defendant,  to  obtain  a  discovery 
of  the  matters  not  answered  by  Benjamin  S,  Jordan,  and  up- 
on which  he  was  required  to  answer  over.  To  which  decis- 
ion complainant  excepted. 

The  Court  further  overruled  the  exceptions  filed  to  the  an- 
swer of  Leonidas  A.  Jordan,  administrator,  upon  the  ground, 
that  said  answer  is  as  full  as  said  defendant  could  make  it* 
To  which  decision,  complainant  also  excepted. 

Vason  &  Davis,  for  the  defendant,  Jordan. 

E.  H,  Platt,  for  complainants  in  the  bill. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

The  Court  below  overruled  the  motion  to  dismiss  the  bill 
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for  want  of  equity.     The  first  question,  therefore,  is,  whether 
there  was  equity  in  the  bill  ? 

The  grounds  of  the  motion,  as  urged  here,  were  three. 

1.  That  the  title  of  the  complainants,  if  they  had  any,  was 
a  title  they  might  assert  at  law. 

2.  That  what  was  relied  on  by  the  complainants'  as  title, 
was  no  title,  either  at  law  or  in  equity,  because  it  had  once 
been  asserted  at  law,  and  been  adjudged  there,  to  be  no  title. 

3.  That  if  it  had  ever  been  a  title,  it  was  now  barred  by 
the  statute  of  limitations. 

As  to  the  first  of  these  grounds  : 

[1.]  The  title  of  the  complainants  against  the  defendant, 
was,  taking,  as  we  must,  the  bill  to  be  true,  what  is  called,  a 
complete  equity.  And  it  is  true,  that,  according  to  the  later 
decisions  of  this  Court,  a  complete  equity  is  sufficient  to  sup- 
port an  action  at  law — an  ejectment.  Goodson  vs.  Beacham, 
(24  Ga,  153,)  is  one  of  these  decisions,  and  there  are  some 
others.  But  none  of  these  decisions  go  so  far  as  to  say,  that 
the  remedy  at  law,  on  such  a  title,  is  complete  and  adequate. 
Nor  is  it,  generally;  for,  in  almost  every  case  in  which,  the 
title  is  only  equitable,  the  owner  of  the  title,  has  the  right  to 
have,  not  only  possession  of  the  land,  but  a  conveyance  of 
the  legal  title.  This  conveyance  he  cannot  obtain  at  law, 
but  only  in  equity. 

And,  in  the  present  case,  the  complainants  if  entitled  to  the 
land,  are  entitled  to  have  a  conveyance  of  it,  made  to  them, 
by  Jordan. 

This  first  ground,  then,  we  think,  not  good. 

As  to  the  second  ground:  . 

[2.]  It  is  true,  that  what  is  relied  on  in  this  bill  for  title^ 
was  once  relied  on  in  an  action  at  law,  brought  for  the  land 
by  the  complainants;  but,  it  is  not  true,- that  it  was,  in  that 
action,  passed  upon,  and  adjudged  to  be  no  title.  The  main 
thing  relied  on  in  both  suits,  to  make  out  the  title  of  the 
plaintiffs,  is,  notice — notice  of  the  title  of  the  Faircloths,  had 
by  Jordan  and  the  Tompkinses,  when  they  purchased.     But, 
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in  the  suit  at  law,  the  question  of  this  notice  to  them,  was, 
expressly,  excluded  from  the  consideration  of  the  jury.  This 
appears  of  record.  Of  coarse,  therefore,  the  title  that  depend- 
ed on  that  notice,  could  not  have  been  adjudicated  by  the 
Court  and  jury,  in  that  suit. 

As  to  the  third  ground  ; 

[3,']  The  present  suit  in  equity,  was  commenced  within 
less  than  six  months  from  the  termination  of  the  suit  at  law. 
The  termination  of  that  suitwas,  it  is  true,  notby  "nonsuit,*' 
"discontinuance"  or  "dismissal.**  And  therefore  the  case  does 
not  fall  within  the  very  letter  of  the  Act  of  1847.  Cobby  569. 
The  case  terminated  by  a  verdict  for  Jordan,  but,  then,  the 
reason  of  that,  was,  that  the  Court  excluded  from  the  jury, 
the  consideration  of  the  equitable  title  of  the  Faircloths,  and 
excluded  all  evidence  of  that  title.  The  Court  having  done 
this,  the  case  was  left  in  a  condition  in  which,  Jordan  was 
entitled  to  a  nonsuit,  and  to  no  more  than  a  nonsuit  A 
Courtof  Equity,  therefore,  which,  if  possible  goes  by  sub- 
stance and  not  by  form,  will  regard  the  verdict  as  amounting, 
in  reference  to  the  Act  of  1S47,  to  no  more  than  a  nonsuit ; 
and,  consequently,  wU  regard  the  reneVal  of  the  suit  within 
six  months  from  the  verdict,  as  a  substantial  compliance  with 
that  Act. 

So,  we  think,  that  there  was  no  validity  in  this  the  third  and 
last  ground.  And  thus  we  think  that  none  of  these  grounds 
were  sufRcient  to  show  that  there  was  no  equity  in  the  bill- 
And  WG  know  of  none  ourselves  that  is  sufficient  to  show  that. 
Therefore  we  see  no  error  in  the  judgment  overruling  the 
motion. 

The  next  question  is,  as  to  the  refusal  of  the  Court  to  let 
the  bill  be  taken  as  confessed  in  the  parts  which,  Jordan,  on 
exceptions  to  his  answer,  was  required  to  answer  over. 

[4.]  The  order  to  answer  over,  did  not  set  a  time  within 
which,  the  answer  was  to  be  filed.  We  think,  therefore,  that 
Jordan  had  until  the  next  Term  within  which,  to  answer. 
Before  the  next  Term,  he  died.     Jordan,  then,   never  having 
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been  in  contempt,  there  could  be  no  ground  for  taking  the 
bill  as  confessed  by  him. 

We  think,  then,  that  the  Court  was  also  right,  on  this 
question. 

The  next  and  last  question  is,  as  to  the  sufTiciency  of  the 
exceptions  to  the  answer  of  the  administrator  of  Jordan. 

These  exceptions  are  not  to  be  found  in  the  record.  So  -we 
cannot  decide  the  question. 

Judgment  affirmed. 

McDonald  J.  absent. 


yi5 
27 


^{5^5  Seaborn  C.  Bryan,    plaintiff  in   error,  vs.  Samuel    Gurr, 
878l  defendant  in  error. 

[1.]  Under  the  Judiciary  Act  of  1790,  every  defendant  tis  entitled  to  state  his  de- 
fence plainly,  fully  and  distinctly,  according  to  the  truth  of  the  case  without 
being  required  to  spread  a  falsehood  upon  the  record  under  the  pain  of  be- 
ing entrapped  by  technical  rules. 

[2  ]  In  an  action  of  slander,  the  plea  of  justification  puts  the  plaintiff's  general 
character  in  issue. 

[3.]  When  the  plea  of  justification  has  been  filed,  and  is  not  demurred  to  for  in- 
sufficiency, and  evidence  has  been  admitted  under  it  without  objection,  it  is 
error  in  the  Court,  sua  spontCj  in  its  charge  to  the  jury,  to  instruct  theoi,  that 
the  plea  is  defective,  and  the  defendant  can  take  nothing  by  it. 

Slander,  from  Houston  county.   Tried  before  Judge  Lamar, 
at  September  Term,  1858. 

This  was  an  action  for  slander,  brought  by  Samuel  Gurr 
against  Seaborn  C.  Bryan.     The  slanderous  words  alleged  to 
to  have  been  spoken  by  the  defendant,  were,  that  plaintiflf  had 
sworn   falsely  in  a  certain  suit,  which   had   been  tried    in 
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Houston  Superior  Court,  at  April  Term,  1853,  wherein 
Hughes  Walton,  administrator  of  Joseph  Nunery  was  plain- 
tiff, and  the  said  Seaborn  C.  Bryan  was  defendant,  being  an 
action  of  trover  for  certain  negroes. 

The  defendant  pleaded : 

1st  The  general  issue,  not  guihy. 

2d.  That  the  words  alleged  to  have  been  spoken,  were 
true,  and  that  defendant  was  justifiable  in  speaking  the  same. 
.  3d.  That  the  words  were  not  spoken  maliciously,  but  be- 
cause defendant  believed  that  they  were  true,  having  under- 
stood Gurr,  in  said  action,  to  swear  that|defcndant  **  told  him 
to  go  and  tell  Fuller  to  leave  the  place  where  he  was  then 
staying  and  working."  That  he,  defendant  had  never  so 
told  said  plaintiff,  and  that  it  was  in  reference  to  this  testi- 
mony of  plaintiff's  on  said  trial,  that  defendant,  had  said  that 
plaintiff  swore  falsely,  but  that  he  did  not  utter  said  words 
maliciously,  but  from  a  confident  belief,  that  plaintiff  had  so 
testified,  and  knowing  that  he  had  never  so  told  plaintiff 

The  case  was  submitted  to  the  jury  upon  the  evidence  of 
both  parties,  and  after  argument  and  the  charge  of  the  Court, 
the  jury  found  for  plaintiff  one  thousand  dollars. 

Whereupon,  defendant  moved  for  a  new  trial,  upon  ten 
grounds,  which  it  is  unnecessary  to  set  out  here,  as  the 
opinion  pronounced  by  the  Supreme  Court,  is  confined  prin- 
cipally to  the  ninth  ground,  which  is  as  follows: 

9th.  ''  That  the  Court  erred  in  admitting  evidence  of  plain- 
tiff's  general  goodcharacter,  under  the  plea,  as  it  was  alleged, 
of  justification,  and  yet  charged  the  jury  that  the  defendant, 
in  order  to  make  this  plea  available,  should  have  set  forth 
and  proved  wlat  liie  plaintiff  had  sworn,  and  that  it  was  up- 
on a  point  material  in  the  case.  And  further  charged  that 
such  averment  and  proof  were  material  in  the  case.  The 
Court  thus  giving  an  effect  and  character  to  the  plea  which 
plaintiff's  counsel  had  not  assumed  or  contended  for,  and 
thereby    depriving  defendant  of  all  benefit  or  advantage  of 
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said  plea  of  justification,  while  plaintiff  had  the  full  benefit  of 
all  his  evidence  under  the  same." 

The  Court  refused  the  motion  for  a  new  trial,  on  each  and 
all  the  grounds  taken,  and  defendant  excepted  to  said  decis-  ^ 
ion,  and  assigns  the  same  as  error. 

This  case  was  tried  before  Judge  Powers,  but  the  motion 
for  a  new  trial  was  heard  and  determined  by  Jud^ge  Lamar. 

Warren  &  Humphries;  William  H.  Robinson,  for  plain-, 
tiff  in  error. 

Scarborough  ;  and  Killen,  contra. 

By  the  Court, — Lumpkin  J.  delivering  the  opinion. 

For  myself,  I  find  no  great  fault  with  the  special  plea  and 
the  charge  asked  on  it.  It  might  have  been  better  worded  per- 
haps,so  as  to  have  setforth  truly  the  facts  on  which  the  defend- 
ant relies.  Admitting  the  speaking  of  the  words,  which  is 
not  denied,  the  defendant  should  have  set  forth  in  his  plea, 
that  being  present  in  Court,  when  the  plaintiff  was  examin- 
ed as  a  witness  in  the  case  of 

he  understood  him  to  say,  as  did  Bailey,  Uumphries,  Giles, 
Hall,  and  others,  that  he,  the  defendant,  had  requested  him, 
witness,  to  tell  Fuller  to  move  off  of  his  land.  And  so  un- 
derstanding him,  and  knowing  that  he  had  given  no  such 
instructioHs,  he  said  to  by-standers  at  the  time,  and  to  Gurr 
himself  afterwards,  that  he  had  sworn  falsely.  That  he  did 
not  speak  the  words  maliciously,  but  to  repel  what  he  believ- 
ed at  the  time  to  be  a  false  statement,  highly  injurious  to 
himself  and  prejudicial  to  his  rights,  and  that  he  had  not  re- 
peated the  accusation,  after  its  denial  by  the  plaintiff.  Of 
the  truth  of  all  which  he  put  himself  upon  the  country,  &c 

[1.]  Ev<^ry  c]ef(Midant  under  our  system  of  pleading  is  en- 
titled to  answer  according  to  the  truth  of  his  case,  without 
regard  to  technical  rules.     And  to  avail  himself  of  this  priv- 
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ilege,he  is  not  bound  to  spread  a  lie  upon  the  record. 
Amongst  other  things,  the  Judiciary  Act  of  1799,  was  intend- 
ed to  do  away  with  this  demoralizing  system  of  the  common 
law. 

[2.]  The  rule  as  to  affirmative  and  negative  testimony,  does 
not  apply  in  this  case.     This  is  the  case  where  six  men  are 
in  a  room,  and  three  swear  that  the  clock  struck  12,  and  the 
other  three  that  it  struck  11,  all  of  them  having  their  atten- 
tion directed  to  the  clock  at  the  time.     One  set  here,  swear 
that  Gurr  said  Bryan  told   him,  the  other  that  Riddle  told 
him,  and  all  equally  credible.     One  is  wrong,  but  which  we 
cannot  decide.     It  is  no  doubt  an  honest  misunderstanding^ 
The  witness  may  have  repeated  the  statement  one  time,  us- 
ing the  name  of  Bryan  and  the  ether  Riddle,  through  inad- 
vertence.    All  men  are  liable  to  this  confusion.     Counsel  are 
guilty    of  it  in  arguing,  and  Judges  in   deliving   opinions. 
The  misnomer  is  allowed  to  go  uncorrected  as  the  listeners 
understand  what  the  speaker  intended  to  say. 

As  to  the  truisms  contained  in  several  of  the  requests  to 
charge,  we  deem  it  unnecessery  to  notice  them.  They  had 
no  special  application  to  the  facts  of  this  case. 

[3.]  There  was  no  errror  in  the  Court  in  admitting  testi- 
mony in  favor  of  the  general  character  of  the  plaintiff,  the 
same  having  been  put  in  issue  by  the  plea  of  justification 
filed  by  the  defendant,  or  at  least  what  was  intended  as  such 
by  the  defendant,  and  so  understood  and  treated  by  counsel 
on  both  sides,  and  by  the  Court  during  the  process  of  the 
trial.  It  was  not  demurred  to  for  informality  or  insufficiency 
The  Court,  however,  in  its  charge  to  the  jury,  stated  that  to 
make  the  plea  of  justification  available,  it  should  have  set 
forth  what  it  was  the  plaintiff  had  sworn  to,  which  the  de- 
fendant charged  to  be  false;  and  that  the  fact  stated  was  ma- 
terial to  the  issue  in  the  case  in  which  Gurr  was  sworn,  and 
wherein  it  was  material.  And  that  these  necessary  aver- 
ments must  be  proved. 
By  this  unexpected  and  uncalled  for  charge,  the  Court  de- 
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prived  the  defendant  of  ihegwhole  benefit  of  his  defence. 
We  are  not  called  on  to  decide  whether  the  charge  was  right 
or  wrong.  The  plea  of  justification  had  been  attempted  to 
be  put  in,  confessing  the  speaking  of  the  words  charged  in  the 
declaration,  and  alleging  their  truth.  It  was  not  objected  to. 
It  was  treated  as  a  good  plea.  The  Court  could  not  be  jus- 
tified in  hearing  evidence  as  to  the  plaintiff'^s  general  character 
upon  any  other  ground.  Then  at  the  close  of  the  case,  with- 
out solicitation  from  plaintiff's  counsel,  to  have  given  this 
charge,  was  manifest  error.  The  dilemma  is  palpable  This 
instruction  was  wrong,  else  the  Judge  was  in  error  in  admit- 
ting the  evidence  of  Edgeworth,  jMcGehee,  Tollen,  Miller, 
and  others,  in  support  of'Gurr's  general  character,  when  the 
same  had  not  been  impeached  by  the  plea  of  justification. 

Judgment  reversed. 


Willis  J.  Bone,  for  plaintiff  in  error,  vs.  William  Ingram, 
defendant  in  error. 


[1.]  The  defendant  asked  leave  to  re-introduce  a  witness,  bis  counsel  stating, 
that  he  could  prove  a  material  fact  by  the  witness— a  thing  that  he  did  not 
know  of,  when  the  witness  was  first  examined.  The  plaintifTs  counsel 
"  objected  to  the  witness  being  recalled."    The  Court  sustained  the  objeciion. 

Held,  That  the  Court  erred.  "* 

[2.]  A  witness  of  the  p1ainiifl^s,B8wore,  that  a  third  person  had  made  a  material 
statement  to  him.  AAerwards,  both  parties  closed  their  evidence,  and  the 
Court  adjourned  until  next  morning.  Before  the  argument  commenced  the 
next  morning,  the  defendant's  counsel  asked  leave  to  examine  this  third  per- 
son, himself— stating,  that  such  person  would  contradict  the  witness;  that 
he  was  out  of  the  county,  the  evening  before,  when  the  evidence  was  closed  j 
and,  that  the  defendant  was  ready  to  swear,  that  he  did  not  anticipate,  that 
the  witness  would  testify  to  any  such  matter. 

Hdd^  That  the  Court  ought  to  have  granted  the  leate  asked  for. 
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Complaint,  in  Randolph  Superior  Court.  Tried  before 
Judge  KiDDOO,  at  May  adjourned  Term,  1858. 

This  was  an  action  by  William  Ingram  against  Willis  J, 
Bone,  on  a  promissory  note  for  $200,  payable  to  James  R. 
Gause,  or  bearer,  dated  8th  November,  1863,  due  1st  Janu- 
ary, 1857. 

After  several  witnesses  had  been  sworn,  and  examined  on 
the  part  of  the  defence,  defendant's  counsel  proposed  to  re- 
call Ramsay,  a  witnees,  who  had  been  examined ;  counsel 
stating  that  he  had  just  learned  that  he  could  prove  a  mate- 
rial fact  by  the  witness,  which  he  did  not  know,  when  the 
witness  was  on  the  stand.  PlaintifPs  counsel  objected  to  the 
witness  being  recalled.  The  Court  sustained  the  objection, 
and  defendant  excepted. 

The  plaintiff  in  reply,  proved  by  a  witness  named  Bridges, 
that  six  or  eight  months  after  defendant  bought  the  mule^ 
(for  which  the  note  sued  on  was  given,)  he,  at  the  request  of 
William  W.  Massey,  went  to  buy  the  mule;  that  Massey  au- 
thorized him  to  give  one  hundred  and  seventy-five  dollars, 
that  he  offered  defendant  one  hundred  and  eighty  dollars, 
which  he  refused  to  take. 

After  the  cross-examination  of  this  witness,  the  testimony 
closed,  and  the  Court  adjourned  till  the  next  morning. 

Upon  the  opening  of  Court  next  day,  the  defendant  pro- 
posed to  re-open  the  case,  so  far  as  to  allow  him  to  intro- 
duce and  examine  the  said  William  W.  Massey,  by  whom 
he  would  prove,  that  said  Bridges  was  never  sent  or  author- 
ized by  him  to  buy  said  mule;  that  he  Massey,  did  not  con- 
sider the  mule  worth  twenty-five  dollars.  Defendant  further 
proposed  to  make  affidavit  that  he  did  not  anticipate  the  tes- 
timony of  said  Bridges;  that  when  his  counsel  announced 
the  evening  before,  that  he  had  closed,  Massey  was  not  in 
the  countj'',  but  was  in  Webster  county,  where  he  resided ; 
that  he,  defendant  had  gone  after  him  during  the  night,  and 
had  hintt  then  in  Court,  leady  to  be  sworn.    The  Court  re- 
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fused  the  application  to  re-open  and  allow  defendant  to  exam- 
ine the  witness,  and  defendant  excepted. 

The  jury  found  for  the  plaintiff,  and  defendant  tendered  his 
bill  of  exceptions,  assigning  as  errors  the  foregoing  rulings 
and  decisions. 

Geo.  L.  Barry,  for  plaintiff  in  error. 

Douglass  &  Douglass,  contra. 

By  the  Court, — Benning  J.  delivering  the  opinion. 

We  think,  that  the  Court  below  erred,  in  not  allowing  the 
witness,  Ramsay,  to  be  recalled,  and,  the  question  to  be  put  to 
him.  The  excuse  for  not  putting  it,  at  first,  was  quite 
sufficient. 

This  was  not  denied;  but  it  was  said,  that  what    was 
to  be  proved  by  Ramsay,  does  not  appear — and,  therefore 
that  the  presumption  must  be,  that  it  was  something  imma- 
terial.    But  we  think  not.    We  think,  the  presumption  must 
be  the  other  way.     For,  the  statement  to  the  Court,  by  the 
counsel  moving  for  the  reintroduction  of  the  witness,  was 
that  he  could  prove  "  a  material  fact" — by  the  witness  ;   and 
no  issue  or  question,  as  to  whether  this  statement  was  true 
in  fact,  was  suggested  by  the  Court,  or  by  the  counsel  on  the 
other  side.     The  counsel  merely  "objected  to  the  witness 
being  recalled  ;'^  they  did  not  object,  that  what  he  would  say 
if  recalled  would  be  immaterial. 

Besides,  when  the  intention  is  to  rely,  or  to  decide,  on  a  spe- 
cial ground  like  this,  the  intention  ought  to  be  stated,  in  the 
objection,  or,  in  the  decision,  respectively.  Otherwise,  it  will 
be  considered  as  having  been  waived — for  the  ground  of 
such  an  objection,  might  perhaps  be  removed  in  a  moment 
if  the  objection  were  known.  In  the  present  case,  all  that 
was  necessary  to  be  done,  to  remove  or  to  establish  this  ob- 
jection, was,  simply,  to  ask  the  counsel  to  state  the  fact  which 
he  expected  to  prove. 
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[1.]  We  think,  then,  that  the  Court  erred  in  not  allowing 
the  recall  and  re-examination  of  the  witness. 

We  think  too,  that  the  Court  ought  to  have  opened  the 
case,  and  have  let  in  the  testimony  of  the  witness,  Massey. 
That  that  testimony  was  material  is  unquestionable  ^  it  was 
not  denied.  And  the  excuse  for  not  having  it  sooner,  was 
ample;  unless  the  law  requires,  of  parties,  impossibilities. 

Judgment  reversed. 

McDonald,  J.  absent. 


Peter  Solomon,  claimant,  plaintiff  in  error,  vs.  Ovid  G, 
Sparks,  plaintiff  in  fi.  fa.^  and  Willis  S.  Breazeal,  de- 
fendant in  Ji.  fa.,  defendants  in  error. 

A  mortgage  deed  is  not  within  the  Act  of  1818,  to  prevent  persons  unable  to  pay 
their  debts,  from  assigning  their  property,  "  in  ttusC^  for  some  of  their  credi- 
tors, in  preference  to  others. 

Claim,  in  Bibb  Superior  Court.     Tried  before  Judge  La- 
mar, at  November  Term,  1858. 

This  was  a  claim  interposed  by  Peter  Sobmon,  to  certain 
lands  levied  upon  by  theSheriffof  Bibb  county,  under  and  by 
virtue  of  a  mortgage  Ji.  fa.,  issued  from  the  Superior  Court 
of  said  county,  at  the  suit  of  Ovid  G.  Sparks,  the  mortgagee, 
against  Willis  S.  Breazeal,  the  mortgagor. 

Solomon  claimed  theUands  under  a  former  purchase  at 
Sheriff's  sale,  made  under  general  judgments  and  executions 
against  Breazeal. 

VOL.  xxvii. — %S. 
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The  issue  was  made  up  and  submitted  to  the  jury. 

Plaintiflf  offered  in  evidence  his  mortgage  deed,  dated  22d 
July,  1854,  which,  after  reciting  that  Breazeal  was  indebted 
to  Mrs.  Sparks,  his  daughter,  and  the  wife  of  plaintiff,  on  ac- 
count of  the  use  and  hire  of  her  property  and  negroes,  the  sum 
of  $7,5SO  00;  and  that  Sparks,  to  relieve  a::d  assist  Breazeal, 
had  agreed  to  assume  and  pay  a  large  amount  and   number 
of  debts   (describing  them,)    due  by  him,   Breazeal,  conveys 
to  Sparks,  not  only  all  the  lands  levied  upon  by  the  Sheriff 
but  likewise  ten  mules,  two  horses,  twenty  head  of  cattle,  six- 
ty head  of  hogs,  plantation  tools  of  all  kinds,  and  two  wag. 
ons  and  gear  belonging  to  said. plantation,  and  also  morfo^a- 
gor's  undivided  half  interest  in  twelve  mules,  the  wagons  and 
gear,  and  other  property  attached  to  the  mills  on  said  premi- 
ses, owned  jointly  by  himself  and  one  Jolin  T.  Brown,  upon 
condition  that  if  the  said  Breazeal  shall,  on  or  before  the    1st 
January,  1855,  pay  to  said  Sparks  the  half  of  said  §7,580   OO 
and  by  the  1st  January,  1S56,  pay  the  other  half,  and  shall, 
within  six  months  after  the  said  Sparks  shall  have  paid   for 
him  any  of  the    debts  enumerated,  "or  any  other  debt  not 
now  enumerated,  and  which  at  the  request  of  said  Breazeal 
he  may  pay  for  said  Breazeal,*'  refund  the  same,  then  said 
mortgage  conveyance  to  be  null  and  void,  else  to  remain   in 
full  force. 

The   plaintiff  in  the   mortgage  fi,  fa,  then  offered  in  evi- 
dence the  record  and  proceedings  of  foreclosure  of  said  mort- 
gage, in  Bibb  Superior  Court.     The^.  fa.  dated  1st  January 
1857,  for  gl2,06S  00  principal,  anil  g973  24  interest  lo24r.h 
November,  1856. 

Plaintiff  then  proved  by  John  T.  i?roi^;n,  that  at  the  date  of 
the  mortgage,  Breazeal  was  in  possession  of  the  mortgaged 
premises;  that  in  1854,  Sparks  and  Breazeal  referred  to  him, 
as  a  mutual  friend,  to  estimate  and  award  the  annual  hire 
of  the  negroes  belonging  to  Mrs.  Sparks,  while  in  his,  Brea- 
zeaPs,  possession,  from  the  death  of  her  mother  to  the  time 
of  her  marriage  with  Sparks;  that  he  knew  the  negroes  well. 
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and  their  value,  and  he  estimated  thoir   value  for  this  period 
at  S7,500  00  •,  that  in  his  estimate   he  did  not   change  Brea 
zeal  with   interest    on  the  hire  ;  if  he  had  done  so,  it  would" 
have  amounted  to  gl2,000  00.     The  negroes  were  qlveu  to 
Mrs.  Breazeal  by  her  father,  Mr.  Jones,  by  deed  of  gift    for 
and  during  lier  Hfe,  and   at  her  death,  lo  Jier  child    or  chil- 
dren;  that  Mrs.   Sparks  was  the  only  child;  that   the  deed 
was  on  record  in    Burke  county,  and  was  destroyed   by  the 
burning  of  the  court-house  tliere ;  Mrs.   Breazeal  had   been 
dead  some   years.       [The  mortgage  recites  that  she  died  in 
1843. — Rep.] 

Cross-examhicd, — He  only  knew   of  the  indebtedness  of 
Breazeal  to  Sparks  from  the  parties  themselves;  Sparks  mar- 
ried Breazeal's  daughter;  the  morigage  included  all  the  prop- 
erty Breazeal    had,  except  some   household  furniture    aiid 
about  13  negroes,  which  he  had  mortgaged  to  his  brother,  to 
indemnify  liim  on  a  security  debt  of  §6,000  00.     At  the  time 
the  mortgage  to  Sparks  was  executed,  (July,  1854,)  Breazeal 
was  unable  to  pay  his  debts;  he   was  sued,  and  suits  were 
pending  against  him  ;  supposes  Breazeal  supported  and  edu- 
cated his  daughter  from  the  death  of  her  mother  till  her  mar- 
riage; that  the  amount  of  interest  on  the  hire  of  the  negroes 
would  have  supported  and  educated  her.  Plaintiff  here  closed. 

Claimant  proved  by  Robert  B.  IBarJield,  that  at  the  time 
said  mortgage  was  executed,  Bteazeal  was  largely  indebted; 
that  executions  amounting  to  several  thousand  dollars,  were 
in  his  hands,  as  Deputy  Sheriff,  against  him,  in  the  year 
1856,  which  he  returned  unsatisfied;  that  some  suits  were 
pending  on  some  of  these  cases  in  July,  1854;  that  he  was 
present  when  the  land  now  in  controversy  was  sold  by  the 
Sheriff;  was  bought  by  Peter  Solomon,  the  claimant ;  that 
notice  was  given  at  the  sale  of  Sparks's  mortgage. 

Claimant  then  offered  and  read  in  evidence,  the  Sheriff's 
deed  to  hini  for  the  same  premises  contained  in  the  mortgage, 
dated  6th  November,  1855,  executed  in  pursuance  of  a  levy 
and  sale,  under  an  execution  of  claimant  against  said  Brea 
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zeal,  and  Henry  E.  Moore,  amounting  to  ?900  00.  Sale  made 
first  Tuesday  in  November,  1855.  Also  oflfered  and  read  in 
evidence,  a  declaration  in  attachment,  at  the  suit  of  claimant 
against  Breazeal,- and  Henry  E.  Moore,  filed  in  office  18th 
April,'l854,  and  judgment  signed  thereon  27th  November 
1854,  for  J54,640  55  principal,  besides  interest  and  cost,  and 
an  execution  on  said  judgment,  dated  5th  January,  1865. 
Here  claimant  closed. 

1st.  Upon  the  conclusion  of  the  evidence,  and  after  argu- 
ment by  counsel,  claimant  requested  the  Court  to  charge 
the  jury,  that  the  deed  introduced  in  evidence  by  plaintiff 
as  a  mortgage,  was  void  and  of  no  effect  under  the  Act  of 
1818,  and  that  the  property  was  not  subject  to  the  Ju  Jet.  is- 
suing upon  (he  foreclosure  thereof.  The  Court  refused  so  to 
charge,  but  charged,  that  the  deed  was  a  mortgage,  and  good 
and  valid  if  founded  upon  a  bona  fide  debt  or  debts.  To 
which  charge  and  refusal  to  charge  claimant  excepted. 

2d.  Claimant  further  requested  the  Court  to  charge  the  ju- 
ry, that  in  as  much  as  part  of  the  consideration  specified  in 
the  mortgage  was  the  payment  of  debts  to  be  designated  by 
the  grantor,  that  fact  is  evidence  of  a  trust  for  his  benefit 
and  the  deed  is  void.  Which  charge  the  Court  refused  to 
give,  and  claimant  excepted. 

3d.  Claimant  further  requested  the  Court  to  charge,  that 
the  mortgage  cannot  be  good  in  part  and  void  in  part ;  and 
if  any  portion  is  obnoxious  to  the  Act  of  IS18,  the  whole  is 
void.  Which  charge  the  Court  refused  to  give,  but  in  lieu  of 
the  two  last  requests,  charged  the  jury,  that  there  was  no  trust 
in  said  mortgage  deed,  and  the  same  was  good  and  valid  if 
made  to  secure  a  bona  fide  debt  existing  at  the  time.  To 
which  charge  and  refusals  to  charge  claimant  excepted. 

The  jury  found  in  favor  of  the  lieu  of  the  mortgage^,  y^^ 
and  counsel  for  claimant  tendered  their  bill  of  exceptions,  as« 
signing  as  error  the  charges  and  refusals  to  charge  above  ex- 
cepted to. 
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Speer  &  Hunter,  for  claimant  and  plaintiff  in  error. 

John  Rutherford,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  mortgage  deed  contrary  to  the  Act  of  1818,  which 
forbids  insolvent  debtors,  to  make  preferences  among  their 
creditors  ? 

The  Act  declares,  that  assignments  made  by  persons  una- 
ble to  pay  their  debts,  "intrust"  for  the  benefit  of  some  of  their 
creditors,  in  preference  to  others,  shall  be  fraudulent  and 
void  as  "against  creditors."     Pr.  Dig.  164. 

Is  a  naortgage  deed  an  assignment  "in  trust?"  If  it  is 
not,  it  is  something  which  is  not  at  all  within  the  Act.  This 
is  manifest. 

It  has  been  held  by  this  Court,  that  a  mortgage  deed  is 
not  even  a  conveyance;  that,  it  is  a  sort  of  thing  which  cre- 
ates merely  alien.  Davis  vs.  •Anderson,  1  -ffe%,  193  ;  El/e 
vs.  Colcy  decided  at  Macon,  January,  1858. 

If  a  mortgage  deed  is  not  a  conveyance  at  all — not  an  as- 
signment at  all — it  cannot  be  an  assignment  "in  trust,"  and 
therefore,  it  must  be  a  thing  which  is  not  within  the  Act. 

But  there  are  some  j^decisions  of  the  Court,  inconsistent 
with  the  idea,  that  a  mortgage  deed  is  not  a  conveyance. 
Behn  4'  Foster  vs.  Phillips,  18  Go.  466 ;  Knoivles  vs.  Law- 
ton,  Id.  476.  And  in  my  individual  opinion,  a  mortgage  is 
a  conveyance.     See  ray  opinion  in  El/e  vs.  Cole,  sitpra. 

Conceding,  then,  for  the  sake  of  the  argument,  that  a  mort- 
gage is  a  conveyance,  is  it  a  conveyance  "  in  trust  ?"  And 
the  answer  must  be  in  the  negative.  The  estate  created  by 
a  deed  of  mortgage,  is  a  conditional  estate  at  law.  The 
mortgagee  holds  as  his  the  property  mortgaged,  on  condition 
that  the  debt  is  not  paid.  All  that  equity  has  to  do  with  the 
estate,  is  to  relieve  the  mortgagor  against  a  breach  of  the  con- 
dition, by  allowing  him  to  redeem  the  property   after  such 
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breach,  on  payment  of  the  debt.  And  this,  equity  does,  on 
the  same  principle  on  which  it  relieves  the  df4:)tor  by  bond 
against  the  penaky  of  the  bond.  And  thai  principle  is,  that 
it  would  be  nnconscientionsin  either  case,  to  let  the  creditor 
hold  on  to  his  legal  rights,  when  he  is  ollered  the  nioue/  he 
lent  with  interest.  This  is  the  principle.  There  is  no  such 
principle  as  that  the  mortgage  deed  conveys  the  property,  to 
the  mortgagee  "f;! /rw^/"  for  the  morrgagv»r,  or  conveys  it, 
otherwise  in  trust.  No  such  principle  as  that  it  creates  the 
relation  of  trustee,  and  cestui  que  trust  between  the  mortga- 
gee and  mortgagor. 

It  must  follow  then,  that  although  ir  may  be  true,  that  a 
mortgage  is  a  conveyance — an  "assignment" — it  cannot  be 
true,  that  it  is  a  conveyance,  or  an  assignment,  "  in  trust.'' 
And,  therefore,  it  follows,  that  a  mortgage  deed,  even  if  an 
assignment,  cannot  be  within  the  provisions  of  the  Act  of 
1818,  aforesaid. 

It  was  argued  that  a  part  of  the  debts  provided  for  by  the 
mortgage  stood -upon  a  different  footing,  from  ihe  rest,  the 
part  not  enumerated,  but  as  to  which  it  was  stipulated  that 
they  might  be  paid  by  Sparks,  the  mortgagee,  when  pointed 
out  to  him  by  Breazeal,  and  on  BreazeaPs  request.  It  was 
argued,  that  these  might  be  debts  of  a  creation  indefinitely 
subsequent  to  the  mortgage.  But  we  think  that  that  was 
not  the  intention.  VVe  think,  that  the  intention  was,  merely, 
to  provide  for  some  existing  debts  which,  the  parties  could 
not  remember,  at  the  moment,  or,  as  to  which,  they  were  un- 
decided about  putting  them  in  the  mortgage. 

Even,  however,  if  these  were  intended  to  be  debts  of  fu- 
ture creation,  that  fact  would  not  prevent  the  instrument  from 
being,  a  mortgage  deed,  SLud,  ifitM^as  a  mortgage  deed,  it 
was  not,  as  we  have  seen,  within  the  Act  of  1818.  And  the 
sole  question  in  the  case  is,  whether  the  instrument  was 
within  the  provisions  of  that  Act. 

Judgment  affirmed. 
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The  Farmers    and    Exchange  Bank,  plaintiff  in  error,  vs.  \ud  m, 
Ruse,  Patten  &  Co.,  aefendants  in  error. 

A  jiid:.-iaent  in  allachnient,  will  be  enjoined,  if  the  defendant  had  a  good  d«« 
I'ence  to  the  snit,  and  his  failure  to  make  the  «lefcnce,  was  owin^,  not  to  any 
fault  or  nejjliu^ence  on  his  part,  but,  to  the  fault  of  the  plaintiff. 

In  Equity,  in  Muscogee  Superior  Court.  Decision  by- 
Judge  WoRRiLL,  at  May  Term,  1858. 

This  was  a  bill  filed  by  the  Fanners  and  Exchange  Bank 
of  Charleston,  South  Carolina,  against  Ruse,  Patten  &  Co.,  of 
Columbus,  Ga.  The  bill  states  that  on  the  24th  March,  1857, 
defendants  sued  out  an  attachment  against  complainant,  re- 
turnable to  May  Term,  1857,  of  the  Superior  Court  of  Mus- 
cogee county,  for  a  debt  amounting  to  $2,050,  besides  inter- 
est, which  they  alleged  complainant  owed  them,  but  which 
the  bill  avers  to  be  wholly  pretensive  and  unfounded.  That 
on  the  25th  March,  1857,  the  day  after  said  attachment  is- 
sued, the  same  was  levied  upon  a  desk,  journal,  bill-book 
and  sign,  as  the  the  property  of  complainant.  That  the 
Mechanics  Bank,  of  the  city  of  Augusta,  was  served  with 
garnishment  on  the  2iith  March,  and  on  the  19th  day  of  De- 
cember, during  the  regular  Term  of  Muscogee  Superior  Court, 
judgment  was  entered  up  in  said  attachment  cause  against 
complainant,  for  g2,050,  besides  interest  and  cost. 

The  bill  further  states,  that  said  attachment  was  sued  out, 
and  the  judgment  aforesaid  procured  without  complainant's 
having  any  notice  or  knowledge  thereof,  and  that  the  same 
is  a  great  surprise,  and  operates  most  oppressively  and  un- 
justly upon  complainant.  That  the  first  intimation  that  com- 
plainant had  of  the  pendency  of  said  suit,  was  by  letter  from 
Milo  Hatch,  Cashier  of  the  said  Mechanics  Banks,  dated  2d 
December,  1857,  in  which  he  informed  complainant  that  his 
bank  had  been  garnisheed  on  the  26th  of  the  March  preced- 
ing, and  that  by  the  advice  of  their  attorney,  he  should,  ou 
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that  day,  (2d  Dec,  1857,)  make  answer  that  at  the  time  of 
the  service  of  the  summons  *of  garnishment,  his  bank  had  in 
hand  belong  to  said  complainant  upwards  of  §3,000.  That 
soon  thereafter  complainant  employed  an  attorney  in  Colum- 
bus, Georgia,  to  appear  and  defend  said  suit.  That  the  at- 
torney upon  an  examination,  found  that  judgmenfhad been  ob- 
tained as  before  stated  against  complainant,  and  the  Court 
had  adjourned. 

The  bill  further  States  that  complainant  has  a  good  and  val- 
id defence  to  said  suit;  that  the  debt  upon  which  said  attach- 
ment issued  and  judgment  obtained  is  unfounded,  and  has  no 
existence;  that  complainant  does  not  owe  Ruse,  Patten  &  Co. 
anything.  That  said  judgment  is  utterly  without  considera- 
tion, audits  enforcement  under  the  circumstances,  would  be 
unconscientious  and  contrary  to  equity  and  good  conscience. 

The  bill  further  states,  that  by  reference  to  plaintiff's  dec- 
laration in  attachment,  it  appears  that  the  demand  consists  of 
a  check  drawn  by  one  Edward  T.  Taylor  on  complainant,  at 
its  pretended  agency  in  the  city  of  Columbus,  Georgia,  in  fa- 
vor of  Ruse,  Patten  &  Co.,  for  $2,050,  dated  26th  September, 
1856,  and  by  said  Taylor  marked  across  its  face,  "good  for- 
ty-five days  after  date,"  and  signed  by  said  Taylor  as  agent 
of  complainant;  that  at  the  time  said  check  was  thus  accept- 
ed, Taylor  was  not  agent'of  complainant,  and  had  no  author- 
ity to  accept  said  check,  or  to  do  or  transact  any  manner  of 
business  for,  and  on  account  of  complainant,  and  which 
would  have  been  proven  on  the  trial  of  the  attachment,  if  no- 
tice of  said  suit  had  reached  complainant  in  time  to  have 
made  defence. 

The  bill  prayed, that  all  further  proceedings  on  said  judg- 
ment be  enjoined ;  that  the  same  be  set  aside,  and  that  com- 
plainant be  allowed  to  appear  and  defend  said  suit,  and  that 
anothei  and  new  Irial  be  granted. 

The  injunction  issued  by  order  of  the  Judge  at  chambers. 

The  bill  was  amended  at  May  Term,  1858,  staling  that  de- 
fendant obtained  from  Taylor  said  check  and  acceptance,  as 
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collateral  security,  to  indemnify  them  against  their  liability  as 
acceptors  of  a  draft  for $2,000,  drawn  by  Williams  &  Co.,  of 
Alabama,  upon  Ruse,  Patten  &  Co.,  payable  forty-five  days 
after  date,  to  the  order  of  said  Williams  &  Co.,  and  by  them 
endorsed  in  bl^k^'iind  presented  by  Taylor  for  acceptance, 
and  which  ihey  refused  to  do  until  Taylor  gave  them  the 
check  sued  on.     The  draft  of  Williams  &  Co.  was  dated  26th 
September,  1856,^the  same  day   that  the  check  bears  date, 
and  complainant  states  that  Taylor  had  no  authority  to  make 
such  an   arrangement  as  agent  of  complainant ;   that  it  was 
drawn  for,  and  on  hisindividual  account,  and  to  subserve  his 
own  interest  and  that  of  Ruse,  Patten  &  Co. 

The  bill  further  states,  that  said  draft  purporting  to  be 
drawn  by  Williams  &  Co.,  was  forged  by  Taylor ;  that  it 
was  afterwards  paid  by  Ruse,  Patten  &  Co.,  after  said  forgery 
was  known.  That  Ruse,  Patten  &  Co.,  are  now  insolvent,  and 
suit  is  pending  in  Alabama  against  Williams  &  Co.,  on  said 
draft,  who  are  defending  the  same  on  the  ground  that  it  is 
not  their  bill,  but  is  a  forgery,  and  that  said  suit  in  Alabama 
is  pending  for  the  benefit  of  the  Marine  Bank  of  Georgia,  to 
whom  said  draft  has  been  transferred. 

This  bill  and  amended  bill  defendants  answered,  admitting 
the  statements  as  to  the  sueing  out  the  attachment,  and  recovery 
of  judgment  against  complainant  as  contained  in  the  bill,  and 
setting  out  the  circumstances,  under  which  said  check  was 
obtained,  similar  to  those  set  out  in  the  amended  bill.  They 
deny  that  they  knew  that  Taylor  was  not  the  agent  of  com- 
plainant, and  as  such  authorized  to  accept  or  make  the  check 
as  he  did ;  they  allege  that  he  had  been  for  some  time  before 
the  duly  authorized  and  recognized  agent  of  complainant  in 
the  city  of  Columbus,  and  if  such  agency  had  been  with- 
drawn or  discontinued,  they  had  no  knowledge  of  that  fact, 
and  no  notice  thereof  had  been  given  to  them,  or  to  the  pub- 
Uc. 

They  aver  that  complainants  had  legal  notice  of  the  pro- 
ceedings in  attachment;  that  it  had  such  notice,  and  all  the 
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notice  provided  and  required  by  law  in  such  cases,  and  that 
their  judgment  was  duly  and  legally  obtained  without  fraud, 
and  by  due  process  of  law.  They  deny  that  complainant 
has  a  good  and  legal  defence  to  their  aclio^  by  attachment, 
and  aver  that  said  check  was  received  from  Taylor  bona  fide^ 
and  not  to  defraud  or  injure  complainant. 

They  admit  that  since  the  bringing  of  the  suit  by  attach- 
ment, that  they  have  become  much  embarvussed  in  their  pe- 
cuniary affairs,  and  that  said  claim  has  been  transferred  to 
the  Marine  Bank.  They  deny  that  they  had^any  notice  or 
knowledge  tliat  the  draft  accepted  and  paid  by  them  was 
forged,  or  believed  to  be  so  at  the  time  it  was  paid  by  them, 
but  admit  that  \ViUiams  &.  Co.  are  defending  the  action 
against  them  in  Alabama,  on  that  ground. 

Upon  hearing  the  bill  and  amendments  and  the  answers 
thereto,  the  Court  dissolved  the  injunction  upon  the  grounds, 
that  there  was  no  equity  in  the  bill,  and  if  there  was,  that  it 
had  been  sworn  off  by  the  answers. 

To  which  decision  counsel  for  complainant  except. 

Martin  &  Martin  ;  and  Denton,  for  plaintiff'  in  error. 
Dougherty  ;  and  Cooper  ;  and  Moses,  contra. 
By  the  Court. — Benning,  J.  delivering  the  opinion. 

Was  the  judgment  disolving  the  injunction,  right? 

That  judgment  was  put  on  two  grounds — one,  that  there 
never  was  any  equity  in  the  bill ;  the  other,  that  if  there  ever 
was,  it  had  been  sworn  off  by  the  answers.  Were  these 
grounds  sufficient  ? 

First,  as  to  the  first  ground.  Is  it  true,  that  there  never  was 
any  equity  in  the  bill  ? 

The  bill  seeks  to  have  a  judgment  enjoined — a  judgment  in 
favor  of  the  defendants,  against  the  complainant.  Being  a  bill 
of  that  kind,  it  had  equity  in  it,  if  its  statements  showed  two 
things — first,  that  the   complainant  had  had  a  good  defence 
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to  the  action  at  law  ;  secondly,  and,  that,  the  failure  to  make 
that  defence  there,  was  owing,  not  to  any  ncgh'gence  or  faulb 
ill  the  complaiuant,  but  to  fault  in  the  defendants,  or  their  at- 
torney. 

The  statements  in  the  bill,  it  is    clear,  showed  the  first  of 
these  two  thing-\     They  showed,  that  Taylor  had  no  author- 
ity  from  the  complainant,  to  certify  or  accept,  as  complain- 
ant's agent,  the  check  on  whicli,  the  action  at  law  was  found- 
ed. 

And  those  statements,  taken  in  connection  with  the  Cash- 
ier's affidavit  filed  with  the  bill,  showed,  as  we  think,  the 
second  of  the  two  things. 

They  showed,  that  the  judgment  was  dated  the  19th  of 
December,  1857,  being  a  judgment  rendered  by  the  Superior 
Courtof  Muscogee  county — that  it  was  a  judgment  in  attach- 
ment— that  the  attachment  was  served  in  Muscogee  county 
and,  also,  in  Richmond  county — in  Muscogee  on  the  25th  of 
March,  1857,  by  a  levy  on  a  desk,  a  journal,  a  bill-book,  and 
a  sign — in  Richmond,  on  the  26th  of  if  arch,  1857,  by  a  sum- 
mons of  garnishment,  delivered  to  the  Mechanics  Bank  of 
Augusta — that  the  complainant  never  heard  of  the  attach- 
ment, until  the  3d  of  December,  1857,  sixteen  days  before  the 
date  of  the  judgment — that,  on  that  day,  the  complainant's 
Cashier,  Breese,  received  a  letter  from  Hatch,  the  Cashier  of 
the  Mecharhcs  Bank  of  Augusta  informing  him,  that  that 
bank,  had  been  served  with  a  summons  of  garnishment,  in 

"  Ruse,  Patten  &  Co.,  vs.  Farmers  and  E.  Bank  So.  Ca."  and 
that  said  bank  was,  on  that  day,  going  to  answer  through 

him  that  it  owed  complainant  **  $3,000  and  up\yards." 

That,  on  the  same  day,  Breese  replied  to  this,  saying,  that 

the  informrtit-n    was  "  all  news''   to  him — that,  on  the  4th, 

Hatch  replied  to  this  as  follows; 

"  I  understand  from  the  plaintiff's  attorney,  here,  George 

T.  Barnes,  that  ihey  expected  to  obtain  a  judgment  against 

you,  in  Columbus,  of  something  over  g!2,000" — that  on  the 

5th  Breese    replied   to  this,  requesting    Hatch  "  to  ascertain, 
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when  the  suit  was  brought,"  "with  any  further  information 
which"  he  could  "  obtain" — that  on  the  6th,  Hatch  replied  to 
this,  saying,  "  we  have  not  been  able  to  see  the  attorney,  to-day, 
— will  do  so  to-morrow  if  possible" — that  on  the  morrow,  the 
8lh,  Hatch  wrote  again,  saying  "  the  attorney  here  knows 
nothing  of  the  case,  Ruse,  Patten  &  Co.  vs.  your  Bank,  only, 
that  the  suit  was  brought  in  Muscogee  county,  and  that  he 
was  requested  to  garnishee  this  bank.  He,  will,  however, 
write  for  information,  and  when  received,  I  will  advise  you" 
— that  Breese  wrote,  to  Hatch,  for  the  promised  information 
several  times,  prior  to  the  16th — that,  on  the  16th,  Hatch, 
wrote  to  Breese,  saying,  "  Mr.  attorney  Barnes,  has  received 
no  reply  from  his  letter  to  Columbus,  relative  to  the  case  of 
Ruse,  Patten  &  Co.  He  thinks,  you  had  better  write  to  a  law- 
yer in  Columbus,  at  once,  to  look  into  the  matter."  This  was 
but  three  days  before  the  day  of  the  judgment,  the  1 9th,  and 
the  letter,  it  is  probable  was  not  received  by  Breese  until 
the  next  day — two  days  before  the  judgment.  Soon  after- 
wards, Breese,  taking  the  advice  of  Barnes,  the  attorney  of 
Ruse,  Patten  &  Co.,  did  employ  "a  lawyer  in  Columbus," 
but  it  was  too  late;  the  judgment  had,  then,  been  rendered. 

These  facts  are  shown  by  the  bill.  There  are  some  others 
which  the  law  will  assume; — namely,  that  a  copy  of  the  at- 
tachment, with  the  affidavit  and  bond,  was  transmitted  to 
Richmond  county,  and  was  on  file  in  the  Superior  Court, 
there,  at  the  time  when  Mr.  Barnes,  the  attorney  for  Ruse, 
Patten  &  Co.,  was  applied  to  by  Mr.  Hatch,  for  information 
about  the  suit;  and,  that  this  was  known  to  Mr.  Barnes, 
Sections  47,  ^S  of  the  Jlttachment  Act  of  1856. 

Now  these  papers  contained  all  the  information  the  com- 
plainant needed ;  their  existence  was  known  to  Mr.  Barnes, 
and  they  were  within  easy  reach  of  liim. 

These  things  being  so,  by  whose  fault  was  it,  that  the  com- 
plainant did  not  receive  information  of  thesuii,  lime  enough 
to  enable  him,  to  put  in  his  defence  to  it?  By  his  fault  or 
by  the  fault  of  the   defendante  or   their    attorney?     By  the 
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fault  of  the  defendant's  or  their  attorney,  we   think.     The 
suit     being  by   attachment,    did    not    of  itself  make   itself 
known  to    the    complainant.       Certainly,    it    was    owing 
to  no  fault  in  the   complainant,  that  the  complainant  did  not 
hear  of  the  suit,  until  the  3d  of  December,  sixteen  days  be- 
fore   the  judgment  was  rendered.    And  the  complainant's 
conduct  consequent  on  the  news  of  the  suit,  was  equally  free 
from  fault.     The  complainant  instantly  set  about  acquiring 
the  information  necessary  to  enable  it,  to  act  on  the  defen- 
sive.   It  caused  inquiry  about  the  suit,  to  be  made  of  the  de- 
fendants attorney,  in  the  suit;  it  obtained  a  promise  from 
him,    to    procure    and    furnish    the    desired   information; 
it  relied   on  this  promise,  eight  days — not  an  unreasonable 
time — and,  surely,  it  had  the  right  to  rely  on  a  promise  of 
the  defendant's  own  attorney.    At  the  end  of  the  eight  days, 
the  attorney  let  it  be  known,  that  he  had  failed  to  procure  the 
information.     This  was  within  two  or  three  days  of  the  judg- 
ment, when  it  was  too  late,  to  do  any  thing.  The  failure,  then 
to  put  in  the  defence^  was  not  owing  to  any  fault  in  the  com- 
plainant.    It  was  owing,  as  we  think,  to   fault  in  the  attor- 
ney of  the  defendants,  or  fault  in  themselves.     Why  did  he 
say,  he  should  have  to  write  to  Columbus  for  information, 
when  he  might  have  referred  the  applicant  for  the  information, 
to  the  papers  of  file  in  the  Clerk's  office  in  Richmond  ?  Why, 
as  he  did  write  to  Columbus  for  information,  did  the  defend- 
ants there,  not  remit  it  to  him  ?     The  time  for  judgment  in 
their  suit,  was  near  at  hand — the  Court  being  in  session.  Did 
they  dread  a  defence  to  their  suit,  and  withhold  the  informa- 
tion lest  it  might  be  the  means  of  bringing  about  a  defence  to 
the  suit  ?    We  think  that  there  was  fault  here,  either  wilful 
or  negligent. 

Our  conclusion  then  is,  that  the  statements  in  the  bill,  do 
show ;  first,  that  the  complainant,  did  have  a  defence  to  the 
suit  at  law ;  2ndly,  that,  those  statements,  taken  in  connec- 
tion with  facts  of  which,  the  Court  itself  takes  notice,  do 
also  show,  that  the  failure  of  the  complainant,  to  put  in  this 
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defence,  was  owing,  not  to  any  fault  in  the  complainant,  but 
to  fault  in  the  defendants,  or  fault  in  their  attorney.  Conse- 
quently, we  think  that  there  was  equity  in  the  bill. 

The  next  question  is,  was   this  equity  sworn  off,  by  the 
answers?     We  are  not  prepared  to  say,  that  it  was.     On  ihe 
great  question — the  authority  of  Taylor,  to  certify  or  accept 
the  check,  the   answer    seems  to  make  this  case:  viz,  that 
Taylor  was  at  one  time  the  agent  for  the  complainant,  and  if 
his  authority  had  ever  been  withdrawn,  they  did  not  know  of 
it;  and  further,  that  he  was  still  held  out  to  the  world,  as 
agent,  at  the  time  he  certified  or  accepted  the  check.     But  \%re 
are   not  satisfied,  that  this  answer  ought   to  dissolve  the  in* 
junction,  for  1st,  the  fact,  if  it  was  a  fact,  that  Taylor  wasstill 
held  out  as  agent,  seems    to  be  new  matter  rather  in  avoid- 
ance of,  than  in  response  to,  the  bill ;  and  2ndly,  we  think  it  a 
question  for  the  jury,  whether,  under  the  facts  even  as  stated 
in  the  answer,  the   defendants  ought  not  to  have  been  pre- 
sumed to  know  that  Taylor  acting  as  he  did,  was  exceeding 
his  authority. 

The  defendants  are  insolvent.     It  is  better,  we  think,  that 
the  injunction  be  held  up,  until  a  trial. 

Consequently,  our  conclusion  is  that  the  Court,  below  erred 
in  dissolving  the  injunction. 

Jud'^ment  reversed* 


Bedford  S.  Worrill,  et  al,  executors,  plaintiffs  in  error,  vs. 
Henrt  L.  Taylor,  administrators,  defendant  in  error. 

Wm.  Taylor  gave  to  Philip  F.  Sapp,  a  receipt  in  the  following  words  :  "  Re- 
ceived of  Philip  F.  Sapp,  administrator  of  Milledge  Sapp,  deceased,  the 
following  promissory  notes  for  collection,"  (stating*  them) — "payable  to  Mil- 


Digitized  by 


Google 


MACOxV,  JANUARY  TERM,  1S59.  399 


\VorriIl  el.  al.  cx'ors,  vs.  TayK.r,  ad'r. 


ledge  Sapp,  or  bearer.  Tlie  execuior.s  of  Philip  F.  Sapp  !»ued  the  admiuis- 
iraior  of  Taylor,  oa  this  receipt.  There  was  evidence  suificient  lo  author- 
ize the  jury  lo  conclude,  that  this  oorUract  of  collection,  was  juade  with 
Philip  F.  Sapp  in  his  imhruUmh  and  not  in  his  official  character.  l*he  Court 
granted  a  noiisuil.      IhUly  lliat  the  Court  ouglit  not  to  have  done  to. 

Assumpsit,  in  Randolph  Superior  Court.  Decision  by- 
Judge  KiDDoo,  at  November  Term,  ISoS. 

This  was  an  action  of  assumpsit,  by  William  West  and 
Bedford  S.  Worrill,  executors  of  Philip  F.  Sapp,  deceased, 
against  Henry  L.  Taylor,  administrator  de  bonis  non  of  Wil- 
liam Taylor,  deceased,  upon  a  receii)t  given  by  William  Tay- 
lor in  his  life,  wlio  was  an  attorney  at  law,  for  certain  notes 
received  by  him  for  collection,  from  the  lestator,  Philip  F. 
Sapp.     The  receipt  was  as  follows: 

"Received  from  Philip  F.  Sapp,  administrator  of  Milledge 
Sapp,  deceased,  tlie  following  promissory  notes,  for  collection,'^ 
(here  the  notes  are  described,  amounting  in  all,  to  over 
^1,300).  **  All  the  above  and  foregoing  notes  made  payable 
to  Milledge  Sapp,  or  bearer,  March  15th,  1848, 

(Signed)  WILLIAM  TAYLOR, 

Attorney  at  law." 

There  were  two  counts  in  plaintiff's  declaration — one  that 
Taylor  received  said  notes,  as  an  attorney  at  law,  to  be  col- 
lected, in  consideration  of  a  certain  fee  or  reward  to  be  paid 
to  him;  that  he  had  collected  the  same,  and  had  failed  to 
pay  over  the  same.  The  other  count  was,  that  Taylor  had 
failed  to  collect  said  notes,  as  he  had  undertaken  to  do,   &c. 

Defendant  pleaded  the  general  issne,  the  statute  of  limita- 
tions, plcne  administramty  and  set  olF. 

Upon  the  trial,  plaintiffs  oftered  and  read  in  evidence,  the 
foregoing  receipt. 

Plaintiffs  then  proved  that  their  testator  agreed  to  loan 
William  Taylor  one  thousand  dollflrs,  of  the  money  to  be 
collected  on  the  notes  mentioned  in  said  receipt;  and  that 
Taylor  had  collected  between  $800  and  jgl,000,and  that  all 
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the  notes  were  good,  and  could  have  been  collected  with 
ordinary  diligence.  Philip  F.  Sapp,  the  testator,  died  in 
August,  1852,  and  William  Taylor  died  in  December,  1852J 

Upon  plaintiffs  closing  their  testimony,  counsel  for  defen- 
dant moved  for  a  nonsuit,  on  the  ground  that  the  pleadings 
and  evidence  showed  that  no  right  of  action  was  in  plain- 
tiffs, but  that  the  administrator  dt  bonis  non,  of  Milledge 
Sapp,  deceased,  was  alone  entitled  to  bring  suit  upon  the 
demand   or  cause  of  action,  as  set  forth   in  the  declaration. 

Plaintiffs  moved  to  amend  their  declaration,  by  striking 
out  the  word  "  as"  wherever  it  occurred  before  the  words 
^* administrator  of  Milledge  Sapp,  deceased." 

The  Court  refused  the  motion  to  amend  the  declaration, 
and  granted  the  motion  for  a  nonsuit ;  holding,  however, 
that  the  amendment  proposed  by  plaintiffs  would  not  have 
changed  the  opinion  of  the  Court,  as  to  awarding  the  non- 
suit    To  which  ruling  and  decision,  plaintiffs  excepted. 

B.  S.  Worrill,  for  plaintiff  in  error. 

Barry  ;  and  Be  all,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Ought  the  Court  to  have  granted  the  nonsuit? 

It  is  clear,  that  the  Court  ought  not,  if  the  evidence  was 
such,  that  it  would  have  authorized  the  jury,  to  conclude, 
that  Philip  F.  Sapp,  in  the  contract  between  him  and  Wm. 
Taylor,  for  the  collection  of  the  notes,  acted  in  his  individual, 
and  not  in  his  official  character;  and  if  the  declaration  states 
that  he  so  acted.  What  then  says  the  evidence  ?  The  receipt 
is  in  such  terms,  that  it  will  bear  either  interpretation.  And 
this  being  so,  Mr.  Beall  admits  it  to  have  been  at  the  option 
of  the  plaintiffs,  which  interpretation  it  should  receive. 
But  he  insists  that  they  have  elected  in  their  declaration,  to 
treat  it  as  a  receipt  made  by  Taylor  to  Sapp,  in  Sapp's  repre- 
sentative or  official  character.    As  to  that  presently. 

Such  is  the  receipt. 
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The  further  evidence  is,  that  at  the  very  time,  probablr 
when  the  receipt  was  given,  it  was  agreed,  between  Taylor 
and  Sapp,  that  Taylor  was  to  have,  as  a  loan,^i,ooo,  of  the 
money  to  be  collected  by  him  on  the  notes. 

This  is  a  fact  which  was  quite  sufficient  to  have  warrant- 
ed the  jury  in  coming  to  the  conclusion,  that  the  con- 
tract of  collection  was  one  in  which,  Sapp  acted  in  his  indi- 
vidual,  and  not,  in  his  official,  character. 

Does  the  declaration  correspond,  in  this  respect,  with  the 
evidence  ? 

The  declaration  is  not  consistent,  on  this  point  Some- 
times  it  treats  the  contract  as  having  been  made  with  Sapp 
in  his  representative  character;  and  sometimes,  as  having 
been  made  with  him,  in  his  individual  character.  The 
plaintiffs  moved  to  amend  it,  so  as  make  it  treat  the  con- 
tract  at  all  times,  as  an  individual  contract  And  this  mo- 
tion, we  think,  was  allowable  under  the  Act  of  1854,  to 
amend  pleadings,  and,  should  have  been  granted— that  Act 
will  certainly  authorize  the  correction  of  an  ambiguity. 

If  then  the  declaration  had  been  amended,  the  evidence 
was  such,  that,  in  our  opinion,  it  would  have  authorized  the 
jury  to  find  for  the  plaintiffii. 

Consequently,  we  think  that  the  Court  erred  in  granting 
the  nonsuit 

Judgment  reversed. 

McDonald,  J.  absent,  on  account  of  sickness. 


VOL.  XXVII. — 26. 
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William  B.  Phillips,  plaintiff  in    error,  vs.  Patty  Stew- 
art, and  Martha  Stewart,  defendants  in  error, 

[1.]  The   marriage  of  a  feme  soU  defendant,  pending  the  action,  is  no  cause 

for  an  abatement  of  the  action. 
{2  ]  The  verdict  must  be  strongly  against  the  evidence,  to  authorise  reversing 

a  judgment  refusing  a  new  trial  asked  for  on  the  ground,  that  the  verdict 

was  against  the  evidence. 

Covenant,  tried  before  Judge  Lamar.  Bibb  Superior 
Court,  May  Term,  1858. 

This  was  an  action  of  covenant,  brought  by  the  plaintiff 
in  error,  against  the  defendants  in  error,  for  breach  of  the 
contract  of  warranty  set  forth  in  the  following  bill  of  sale: 
**  Know  all  men  by  these  presents,  that  we,  Patty  Stewart 
and  M.  P.  T.  Stewart,  do  bargain,  sell  and  deliver  unto  W. 
B.  Phillips,  a  certain  negro  girl  named  Nancy,  age  eighteen 
years  old,  for  the  consideration  of  nine  hundred  and  fifty 
dollars,  to  us  in  hand  paid ;  the  right  and  title  we  do  war- 
rant and  defend ;  also,  warrant  said  girl  sound  and  healthy, 
both  in  body  and  mind. 

Macon,  March  23d,  1857. 

P.  H.  STEWART,  (seal.) 
MARTHA  P.  T.  STEWART,  (seal.) 

Test:  Thos.  Bagby. 

On  the  trial  of  the  case  it  was  proven  that  the  negro, 
Nancy,  died  about  the  20th  of  July,  1857.  Thos.  Baghy 
swore:  that  he  was  present  at  the  sale  of  the  negro,  and  as- 
sisted defendants  to  make  the  sale;  the  negro  was  a  healthy 
looking  woman  at  the  time  of  the  sale,  and  if  perfectly 
sound,  was  worth  nine  hundred  and  fifty  dollars.  The  de- 
fendant, Patty  Stewart,  told  Phillips,  at  the  time  of  sale,  that 
the  negro  had  a  cough,  and  that  she  had  lately  recovered 
from  the  measles. 

F.  Stuhbs  swore :  that  two  or  three  daysjafter^the  sale,  he 
aaw  a  negro  woman  named   Nancy,    about    eighteen  or 
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nineteen  years  old,  in  East  Macon,  at  the  house  in  which 
plaintiff  kept  negroes  for  sale;  she  was  feeble  and  look- 
ed  delicate;  she  had  a  cough;  she  remained  there  eight  or 
ten  days,  and  was  then  sent  to  the  plantation  of  Phillips  in 
Twiggs  county. 

Mr.  John  Hill  swore :  that  he  had  boarded  at  Mrs.  Stew- 
art's; knew  the  girl  Nancy ;  she  waited  on  the  table,  before 
the  sale:  was  a  remarkably  fine,  healthy  worhan  ;  she  had 
had  the  measles,  though  she  had  a  slight  cough  at  the  time 
of  the  sale.  Nine  or  ten  of  the  inmates  of  Mrs.  Stewart's 
house  had  the  measles,  and  none  died.  Mrs.  Stewart  was 
skillful  as  a  nurse. 

Henry  D.   Phillips  swore:  that   about   the  first  of  April, 
1857,  plaintiff  sent  to  his  plantation,  in   Twiggs  county,  a 
girl  named  Nancy,  about  eighteen  years  old  ;   witness   was 
then  overseer  on  the  place;  he  put  the  girl  to  sowing  cotton 
seed,  but  she  became  perfectly  exhausted  in  an  hour  or  two; 
witness  went  to  her;  she  complained  much  of  her  head,  and 
breast  and  breathed  with  much  difficulty ;  her  pulse  was  flut* 
tering,  and  her  breast  beat  so  as  to  be  perceptible  to  the  eye; 
she  did  not  work  in  the  field  any  more,  but  stayed  about  the 
house;  had  a  continued  hacking  cough;  breathed  so  loud  as 
to  be  heard    all  over  the  house;  coughed  most  at  night;  ex- 
pectorated  a  great  deal  of  mucus ;  witness   received  from 
Phillips  instructions  to  take  good  care  of  her,  and  not  to  put 
her  to  hard  work  until  she  got  well,  but  to  take  good  care  of 
her;  she  was  well  cared  for  until  witness  left  the  place  (on 
the  14th  of  June,  1857);  but  kept  getting  worse  all  the  time. 
John  S.  JVilliamSy  who  commenced  overseeing  for  plain- 
tiff" the  11th  of  June,  1857,  corroborated  the  foregoing  state- 
ment as  to  Nancy's  condition  at  that  time;  she  never  was 
able  to  do  any  work  after  witness  went  on  the  plantation ; 
sometimes  she  would  set  the  table,  and  sweep  up  the  house, 
but  she  soon  became  unable  to  do  that;  she  expectorated  a 
great  deal  of  mucus,  and  sometimes  coughed  up  blood ;  she 
was  complaining  all  the  time;  witness  called  Dr.  Rice  in  to 
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see  her,  but  he  afforded  her  no  relief;  witness  took  good  care 
of  her ;  she  left  the  place  about  the  1st  July,  1857. 

Dr.  Hammond  testified;  that  he  was  called  in  to  see  Nan- 
cy, eight  or  ten  days  before  she  died ;  made  a  post-mortem 
examination  of  her;  the  right  lung  was  hepatized,  and  the 
left  inflamed ;  was  of  the  opinion  she  died  of  disease  of  the 
hings,  resulting  from  an  attack  of  measles,  and  that  she 
must  have  been  afiected  by  the  disease  some  three  or  four 
months  before  her  death.  The  condition  of  the  lungs  may- 
have  been  produced  in  a  shorter  time.  The  left  lung  had 
an  adhesion  that  is  usually  the  result  of  inflammation  aris- 
ing from  exposure,  or  cold.  Measles  have,  generally,  some 
cough,  and  when  attended  to,  are  generally  within  the  con- 
trol of  medical  treatment.  Witness  heard  the  foregoingtes- 
timony,  and  thinks  the  girl  ought  to  have  received  medical 
treatment  before  she  got  it ;  plaintifi"  consulted  witness  about 
her,  sometime  before  witness  saw  her;  told  plaintiff  she  was 
dangerous,  and  ought  to  be  brought  up  to  Macon  to  be  at- 
tended to ;  saw  the  girl  first,  eight  or  ten  days  before  her 
death ;  if  she  had  the  symptoms  of  breathing  described  by 
the  overseer,  Phillips,  thinks  the  case  had  then  progressed  so 
far  as  to  be  incurable.  If  the  girl,  when  healthy  and  strong, 
in  appearance,  as  described  by  Hill,  had  received  proper 
medical  treatment,  thinks  she  might  have  recovered ;  death 
from  measles  or  their  effects  being  rare.  The  best  of  treat- 
ment, however,  sometimes  fails  in  such  cases. 

Here  the  testimony  closed,  and  the  jury  found  a  verdict 
for  the  defendants. 

One  of  the  defendnats,  Martha  P.  T.  Stewart,  was  married 
pending  the  suit.  The  marriage  was  never  suggested  of 
record,  nor  was  her  husband  made  a  party  to  the  suit. 
Neither  plaintiff  nor  his  counsel,  knew  of  the  marriage, 
until  after  the  rendition  of  the  verdict 

l*laintiff  moved  for  a  new  trial 

1st  Because  the  verdict  was  contrary  to  law,  and  contra- 
ry to  evidence. 
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2d.  Because  the  aforesaid  marriage  was  never  suggested 
of  record,  nor  the  husband,  H.  S.  Groves,  made  a  party  to 
the  suit 

The  Court  below  refused  to  grant  the  new  trial,  and  plain- 
tiff  excepted. 

Stubbs  &  Hill,  for  plaintiff  in  error. 

Lakier  &  Anderson  ;   Lochrane  &  Lamar,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Ought  this  Court  to  disturb  the  judgment  of  the  Court  be- 
low,  overruling  the  motion  for  a  new  trial  ? 

[1.]  The  first  ground  of  that  motion,  was,  that  one  of  the 
defendants,  a  feme  sole  at  the  commencement  of  the  suit 
married  before  the  trial,  and  that  this  fact  was  at  the  trial 
unknown  to  the  plainiiff.  But  such  a  fact,  is  not  even  a 
ground  for  a  plea  in  abatement.  1  Saimd.  Pie.  and  Ev.  7; 
King  vs.  Jones,  2    Lord  Ray.  1525, 

[2.]  The  second  ground  was,  that  the  verdict  was  contra- 
ry to  law  and  evidence. 

We  think,  that  there  was  evidence  sufficient  to  support 
the  verdict.  The  evidence  made  it  doubtful,  whether  the 
death  of  the  slave  was  not  owing  to  the  negligence  of  the 
purchaser  in  not  supplying  seasonable  medical  aid  to  the 
slave;  and  also  made  it  doubtful,  whether,  the  disease  was 
not  open  and  notorious — whether,  indeed,  it  was  not  actual- 
ly pointed  out  to  the  purchaser  at  the   time  of  his  purchase. 

Judgment  affirmed. 
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M^  Alexander  Martin,  plaintiff  in  error,  vs.  Mathew  E.  Wil- 
liams, defendant  in  error. 

A.  sold  a  tract  of  land  to  B.,  in  April,  1834  j  the  deed  was  recorded  in   1840.     A. 

sold  the  same  land  to  C.  in  July,  1834  ;  this  second  deed  was  recorded  in  1836. 
Heldy  That  the  first  conveyance  would   hold,   neither  having  been   recorded 

within  time. 

Complaint,  in  Terrell  Superior  Court.  Tried  before  Judge 
KiDDOo,  at  September  Term,  1858. 

This  was  an  action  of  complaint  brought  by  the  plaintiff 
in  error  against  the  defendant  in  error,  for  lot  of  land  num- 
ber 244,  in  the  third  district  of  originally  Lee,  but  now  Ter- 
rell county. 

Plaintiff  introduced  in  evidence,  a  grant  from  the  State  of 
Georgia  to  one  Faulkner,  to  the  aforesaid  lot  of  land,  and  al- 
so several  deeds,  forming  a  complete  chain  of  title,  begin- 
ning with  the  State,  and  ending  with  himself. 

Among  the  deeds  so  introduced  by  plaintiff,  was  one  from 
Reuben  Hill  to  John  Rawls,  conveying  the  land  in  dispute, 
dated  "  19th  July,  1834,'^  and  duly  recorded  "  the  5th  day  of 
May,  1836." 

Defendant  then  introduced  in  evidence,  a  deed  from  the 
said  Reuben  Hill  to  one  Daniel  Mahoney,  dated "  3d  of 
April,  1834,"  and  recorded  "  the  28th  day  of  May,  1840,''  and 
a  complete  chain  of  title  from  Mahoney  to  defendant. 

Here  the  testimony  closed. 

The  Court  charged  the  jury,  that  if  the  foregoing  state- 
ment of  facts  was  true,  they  must  find  for  defendant.  Where- 
upon, plaintiff  excepted. 

Strozier  ;  Vason  &  Davis,  for  plaintiff  in  error. 

McCay  &  Hawkins,  contra. 

By  the  Court, — Lumpkin  J.  delivering  the  opinion. 

The  question  in  this  case  is  this  :      A.  makes  a  deed  to  a 
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tract  of  land  to  B.,  in  April,  1834,  which  is  recorded  in  I84t. 
In  July,  1834,  A.  sells  the  same  land  to  C,  who  records  his 
deed  in  1836.     Which  vendee  will  hold  the  land  ? 

The  Act  of  1837  declares,  that  where  the  same  person  con- 
veys the  same  land  to  different  persons,  if  both  deeds  are  re- 
corded in  time,  or  neither,  that  the  oldest  deed  shall  be  pre- 
ferred. But  that  Act  applies,  in  terms,  only  to  deeds  there- 
after to  be  made.  Was  the  law  different  before  1837?  We 
rather  think  not. 

It  is  insisted,  that  under  the  Act  of  1785,  in  deeds  of  bar- 
gain and  sale,  enrollment  takes  place  of  feoffment  with  livery 
of  seizin.  And  that  consequently,  the  youngest  deed  being 
first  recorded,  is  entitled  to  priority.  In  other  words,  that 
registration  consummates  the  conveyance. 

But  by  examining  that  Act,  it  will  be  found  that  deeds  of 
bargain  and  sale  would  only  be  good  under  that  Act,  provi- 
ded they  were  recorded  within  twelvemonths.  Here,  two 
years  elapsed  between  the  execution  and  registration  of  the 
junior  deed.  This  argument,  therefore,  cannot  save  it,  admit- 
ting it  to  be  sound. 

The  Act  of  1837  is  founded  in  justice.  The  oldest  vendee, 
ia  this  case,  took  his  deed  three  months  before  the  second  ; 
and  more  than  two  years  before  the  second  deed  was  record- 
ed. What  good,  by  way  of  notice,  is  this  registration  to 
effect?  The  second  vendee  having  bought  within  the  twelve 
months  allowed  to  the  elder  to  record  his  deed,  he  is  not  pre- 
judiced by  ihe  failure  of  the  j&rst  purchaser  to  record  in  time. 
Had  he  bought  after  the  expiration  of  the  year,  without  no- 
tice, instead  of  within  three  months  from  the  date  of  the  first 
sale,  the  equities  would  have  been  very  different 

Judgment  affirmed. 

McDonald  J.  absent. 
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Jeremiah  Rhame^  plaintiff  in  error,  vs.  Isaac  E.  Bower,  de- 
fendant in  error. 

The  note  on  which,  an  action  was  founded,  referred  to  a  bond  as  having  been 
given  by  the  plaintiff,  tbe  payee  of  the  note,  to  the  defendant,  the  maker  of 
the  note.  The  plaintiff  read  this  note  in  evidence.  A  bond  was  then  offer- 
ed in  evidence,  by  the  defendant,  as  the  bond  referred  to  by  the  note — ^the 
defendant  insisting,  that  no  farther  proof  of  the  execution  of  the  bond,  was 
necessary.  The  note  and  bond  agreed  in  many  particulars,  and  in  none, 
differed. 

Held,  That  the  bond  was  admissible  without  farther  proof. 

Complaint,  in  Baker  Superior  Court  Tried  before  Judge 
Allen,  at  May  Term,  1858. 

This  was  an  action  by  Jeremiah  Rhame  against  Isaac  E. 
Bower,  on  the  following  note,  viz: 

JI300.  On  the  first  day  of  January  next,  I  promise  to  pay 
Jeremiah  Rhame,  three  hundred  dollars,  for  one  stock  of  cat- 
tle, for  which  the  said  Rhame  has  this  day  given  me  a  bill 
of  sale.     7th  May,  1853. 

(Signed)  I.  E.  BOWER. 

Endorsed  with  the  following  credits:  "March  20th,  1654, 
9200  00  pd.     July  5th,  1855,  §44   13  pd." 

The  defendant  pleaded,  1st.  The  general  issue.  2d.  Pay- 
ment 3d.  Failure  of  consideration,  in  this,  that  plaintiff 
failed  to  deliver  to  defendant  the  stock  of  cattle  mentioned 
in  said  note,  but  only  delivered  a  part  thereof,  and  failed  and 
refused  to  deliver  the  remainder.  Defendant  set  out  in  his 
third  plea,  in  hwc  verba^  the  following  bill  of  sale,  to- wit : 

Georgia,  Baker  County. 

This  is  to  certify  that  I  have  sold,  bargained  and  conveyed 
to  Isaac  E.  Bower,  for  the  sum  of  three  hundred  dollars,  all  my 
stock,  mark  and  brand  of  my  cattle,  on  the  east  side  of  the 
Ichawaynochaway  creek,  including  bulls,  cows,  calves,  heif- 
ers, yearlings,  and  all  other  stock,  including  also  that  portion 
of  my  stock  of  cattle  known  as  the  "  Norman'^  stock,  and  the 
**Holden''  cow,  together  with  all  my  right,  title,  interest  and 
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clwm  to  cattle  on  the  east  side  of  said  creek,  hereby  insuring 
the  delivery  to  said  Bower,  of  sixty  head  at  the  least.  And 
I  also  promise  to  replace  one  three  year  old  steer  at  this  time, 
for  one  which  was  supposed  to  be  mine,  but  which  is  not; 
for  which  said  Bower  has  this  day  given  me  his  note.     7th 

May,  1853. 

his 

(Signed)  JEREMIAH   ^  RHAME. 

mark 
his 
By  his  agent,  OBEDIAH  X    RHAME. 

mark 

Upon  the  trial  on  the  appeal,  plaintiff  read  in  evidence  the 
note  sued  on,  and  closed. 

The  defendant  tendered  the  bill  of  sale,  without  proof  of 
the  execution  of  the  same.  The  plaintiff  objected  to  its  ad- 
mission, until  the  execution  was  proved,  and  until  it  was  fur- 
ther proved  that  Obediah  Rhame,  who  signed  by  his  mark, 
as  agent  for.plaintiff,  had  authority  so  to  act. 

The  objection  was  overruled,  and  plaintiff  excepted. 

The  jury  found  for  the  defendant,  and  plaintiff  moved  for 
a  new  trial  upon  several  grounds,  all  of  which  were  aban- 
doned in  this  Court,  except  the  one  above  stated.  The  Court 
refused  the  motion  for  a  new  trial,  and  defendant  excepted. 

Law  &  Sims,  for  plaintiff  in  error. 

Isaac  E.  Boweb,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right,  in  admitting  the  bond  to  the 
jury  ?  The  objection  to  the  Court's  doing  so,  was,  that  there 
was  no  proof,  that  the  bond  was  the  bond  of  the  plaintiff 

The  question,  then,  is,  was  there  proof,  that  the  bond  was 
the  bond  of  the  plaintiff?  And,  if  it  was  not,  was  any  such 
proof  needed,  to  make  the  bond  admissible  as  evidence  ? 
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The  note  on  which  the  action  was  founded,  and  which  the 
plaintiff  had  read  to  the  jury,  had,  on  its  face,  a  reference  to 
some  bond  made  by  the  plaintiff  to  the  defendant.  If  this 
was  that  bond,  then  the  note,  with  the  fact  of  its  aclmission 
to  the  jury,  proved  it,  the  bond  of  the  plaintiff  Was  there 
enough  on  the  face  of  the  note,  to  show,  that  this  was  that 
bond  ? 

We  think,  that,  prima  facicy  there  was.  There  were  many 
particulars  on  the  face  of  the  note,  with  which  the  bond 
agreed,  not  a  particular  from  which  ii  diflfered. 

Therefore,  we  think,  that  the  Court  was  right,  in  admit- 
ting the  bond  to  the  jury. 

The  Court,  perhaps,  put  its  judgment,  on  the  proviso  in  the 
9th  section  of  the  Judiciary  Act  of  1799;  a  proviso  in  these 
words :  "  That  no  person  shall  be  permitted  to  deny  any 
deed,  bond,  bill,  single  or  penal  note,  draft,  receipt,  or  order, 
unless  he,  she  or  they,  shall  make  affidavit  of  the  truth  of 
such  answer,  at  the  time  of  filing  the  same."  Perhaps  this 
may  be,  a  sufficient  ground,  but  we  are  not,  as  yet,  prepared 
to  say  so.  The  words  seem  to  be  confined,  to  the  case  of  a 
dtfendant.  It  is  true,  we  believe,  that,  in  cases  in  which,  a 
note  or  other  writing  has  been  pleaded  as  a  set-oflf,  it  has 
been  held,  that  the  defendant  need  not  prove  the  note  or  oth- 
er writing,  unless  it  is  denied  by  the  plaintiflT.  But  this  is 
not  conclusive;  for  a  plea  of  set-oflf  is,  substantially,  a  cross 
action,  in  which,  the  plaintiff  becomes  defendant,  and  the 
defendant,  plaintiff. 

Our  affirmance,  then,  is  placed  on  the  first  ground. 

Judgment  affirmed. 

McDoFALD  J.  absent. 
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James  L.  Roberts,  et  al.,   plaintiffs  in   error,    vs.  William /^^^ 
Moore,  defendant  in  error.  -^^^ 

[1.]  Every    application  for  a  continuance,  pbould  be  heard  by  the  Court     and 
determined  according  to  its  circumstances. 

[2.]  An  attorney  may  in  some  cases,  make  a  showing  to  continue  a  cause,  not- 
withstanding the  client  lives  in  the  county. 
[3.]  A  material  witness,  who  is  absent  in  Texas,  at  the  time  of  trial,  will  not  bo 

presumed  to  have  absented  himself  fraudulently  to  enable  the  party  subpoe> 

nlng  him,  to  delay  the  case. 

Complaint,  in  Randolph  Superior  Court.  Tried  before 
Judge  KiDDOo,  at  the  May  adjourned  Term,  1858. 

This  was  an  action  by  William  Moore,  against  James  L. 
Roberts  and  Simpson  Moore,  on  a  promissory  note,  for  the 
sum  of  six  hundred  and  sixty-one  dollars  and  thirty-five 
cents,  payable  to  William  G.  Gay  or  bearer,  and  due  the  first 
day  of  January,  1857.  There  was  a  credit  on  the  note  of 
fifty-two  dollars,  dated  18th  day  of  December,  1856 ;  and  one 
of  one  hundred  dollars,  dated  the  22d  day  of  January,  1857. 

The  defendants  pleaded  the  general  issue,  and  usury  to 
the  amount  of  forty-eight  dollars. 

When  the  case  was  called  for  trial,  the  plaintiff  announced 
himself  ready ;  and  the  defendants,  by  their  attorney,  John  A. 
Tucker,  Esq.,  moved  for  a  continuance  of  the  cause,  on  ac- 
count of  the  absence  of  Dr.  James  Mercer,  a  material  wit- 
ness for  the  defendants.     The  defendants  were  nt)t  in  Court; 
and  their  attorney  stated  in  his  place,  that  said  defendants 
lived  about  fifteeh  miles  from  Cuthbert  (the  place  where  said 
Court  was  sitting:)  that  defendants  hod  been  in  attendance, 
every  day,  since  the  session   commenced,  and  he  believed 
would  be  in  Court   in  a  few  moments.     This  was  early  in 
the  morning,  soon  after  the  meeting  of  the  Court.     The  at- 
torney then  moved   the   Court  to  postpone   the  case,  a  short 
time,  which  was  refused.     Ho  then  moved  that  he  be  allow- 
ed to  make  a  showing  for  a  continuance,  as  defendants  were 
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absent.  He  further  stated,  that  Dr.  Mercer  was  absent  on  a 
visit  to  Texas;  that  he  had  talked  with  him,  and  knew  that 
his  testimony  would  be  material. 

The  Court  overruled  the  motion,  and  refused  to  let  the 
attorney  make  the  showing ;  on  the  ground  that  the  attorney 
could  not  state  in  his  place,  that  the  witness  was  not  absent, 
by  the  consent  or  procurement  of  defendants. 

To  which  refusal  the  defendants  excepted. 

Tucker  &  Beall,  for  plaintiffs  in  error. 

Hood  &  Robinson,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  case  being  in  the  last  resort,  counsel  for  defendant,  in 
the  absence  of  his  client,  proposed  to  continue  the  case,  to  pro- 
cure the  testimony  of  a  material  witness,  who  was  absent  on 
a  visit  to  the  State  of  Texas.  It  was  shown  that  the  wit- 
ness had  been  subpoenaed,  and  that  his  testimony  was  ma- 
terial. 

The  case  was  called  early  in  the  morning ;  and  the  defend- 
ant, who  had  been  in  attendance  regularly,  during  the  Term, 
resided  fifteen  miles  from  town. 

The  Court  refused  to  allow  the  attorney  to  make  the  show- 
ing, and  gave  as  a  reason,  that  he  knew,  that  the  attorney 
could  not  state  in  his  place,  that  the  witness  was  not  absent 
by  the  client-'s  consent  or  procurement. 

That  there  are  cases  where  the  attorney  may  continue, 
notwithstanding  the  client  lives  in  the  county,  there  can  be 
no  doubt.  Suppose  the  witness  be  siqk,  and  that  fact  is 
known  to  the  attorney?  Could  it  be  reasonably  presumed, 
in  this  case,  that  the  witness  went  to  Texas  to  get  out  of  the 
way,  when  by  crossing  the  river,  or  even  remaining  at  home, 
the  same  end  might  be  accomplished  ? 

The  Court,  in  all  cases,  instead  of  prejudging,  should  hear 
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the  showing,  and  then  decide  upon  its  sufficiency,  accordinir 
to  the  circumstances ;  and  not  assume,  in  advance  that  a 
fraud  is  intended  to  be  practiced,  when  the  facts  so  stronsW 
rebut  that  conclusion.  ^ 

Judgment  reversed. 

McDonald  J.  absent. 


John  Fulton  and  Wife,  plaintifis  in  error,  vs.  Jesse  Smith  ^^-''^ 
et  al.,  defendants  in  error. 

[1.]  The  misjoinder  of  a  party,  may  be  obviated  by  anamendmenij  therefore,  it 
is  not  a  gronnd  for  dismissing  the  bill. 

[2.]  A  father  made  advancements  to  his  sons,  when  he  was  not  in  a  sound  stale 
of  mind.    The  sons  and  the  daughters  agreed,  that  the  advancements  should 
be  set  aside,  and  the  father's  property,  including  the  advanced  property,  di- 
vided out  among  the  sons  and  daughters,  with  an  advantage  to  the  sons  each,  ' 
of  $1000.  \ 

HtUt  that  there  was  a  sufficient  consideration  for  this  agreement.  t 

[3  ]  Such  an  agreement  is  not  against  public  policy.  | 

In  Equity,  from  Houston  county.    Decision  on  demurrer, 
by  Judge  Lamar,  at  October  Term,  1858. 

This  bill  was  filed  by  John  Fulton  and  wife,  against  Wil- 
liam P.  Gilbert,  executor  of  William  Smith,  deceased,  Thom- 
as Pollock,  administrator  of  Risden  Smith,  deceased,  M.  S. 
Burney,  administrator  of  Needham  Smith,  deceased,  and  the 
widow  of  said  Needham,  who  w^is  the  daughter  of  the  testa- 
tor, William  Smith,  deceased,  Alexander  Smith,  Josiah 
Hodges  and  wife,  Garat  Smith,  and  Jesse  Smith,  to  compel 
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the  specific  performance  of  an  agreement,  made  by  and  be- 
tween all  the  above  named  parties,  except  Gilbert,  relative  to 
the  disposition  of  the  estate  of  said  William  Smith,  their  fath- 
er, to  be  effected  and  carried  out  after  his  death. 

The  bill  alleges  that  William  Smith,  the  father,  being  old 
and  infirm  both  in  mind  and  body,  and  yielding  to  the  importu- 
nities of  some  of  his  children,  gave  off  to  some  of  them,  the 
bulk  of  his  estate.  That  to  save  trouble  and  the  expense 
of  litigation,  and  to  settle  matters  amicably,  his  sons  and  sons- 
in-law,  on  the  27th  November,  1847,  met  together,  and  en- 
tered into  an  agreement  in  writing,  under  seal,  wherein  it  was 
recited  and  agreed,  as  follows: 

"  That  whereas  the  said  William  Smith,  desirous  of  releas- 
ing himself  of  the  care  and  management  of  his  estate,  has 
divided  the  same  among  us,  his  heirs,  by  deed  and  other- 
wise, giving  some  decidedly  the  advantage  of  others,  which 
we  believe  was  not  his  intention  when  he  was  of  a  sound 
and  disposing  mind  and  memory.  And  we,  wishing  not  to 
cross  him,  and  consequently  disturb  the  few  remaining  days 
of  his  stay  on  earth,  do  hereby  bind  ourselves,  our  heirs  and 
assigns,  to  abide  by  the  following  agreement. 

"  First,  that  we  receive  the  personal  property, deeded  as  above 
stated,  having  the  same  valued  by  three  disinterested  persons, 
at  the  valuation.  And  that  the  three  lots  of  land,  deeded  to  Ris- 
den  Smith  recently,  return  to  the  estate,  only  reserving  to  said 
Risden  the  use  of  the  houses,  and  so  much  of  the  land  as  he 
may  wish  to  cultivate  during  the  lifetime  of  our  father,  the 
said  William  Smith,  and  one  year  thereafter,  should  he 
die  in  the  latter  part  of  the  year,  so  as  not  to  give  the  said 
Risden  time  to  improve  his  own  land  so  as  to  be  able  to 
make  a  crop  on  the  same,  the  residue  of  the  plantation  to  be 
rented  if  opportunity  offer,  and  the  revenue  to  belong  to  the 
undivided  part  of  the  estate.  And  after  the  death  of  our 
&ther,each  of  us  to  render  in  on  oath,  all  that  we  have  here- 
tofore received,  as  well  as  all  we  may  hereafter  receive  from 
our  father,  in  land,  negroes,  money,  notes,  or  any  other  thing. 
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the  value  to  be  estimated  at  the  time  of  reception ;  and  should 
we  be  unable  to  agree  on  valuation,  we  will  refer  the  same 
to  three  disinterested  persons,  whose  decision  shall  be  final 
and  binding  on  all.     And  after  ascertaining  what  each  has 
received,  then  they  that  have  not  received  as  much  as  those 
that  have  received  most,  shall  receive  of  the  undivided  part 
of  the  estate,  until  all  are  equal,  (only  reserving  to  the  male 
heirs  one  thousand  dollars   advantage   of  the  females)  and 
the  residue  if  any,  to  be  equally  divided  among  all. 

"  And  should  the  residue  or  undivided  estate  not  be  sufll- 
cient  to  bring  up  all  equal,  then  those  who  have  received 
most  are  to  pay  over  to  those  that  are  minus,  until  all  are 
equal,  except  the  thousand  dollars  in  favor  of  the  males  as 
above  reserved. 

"  In  witness  whereof,  we  have  aflixed  our  hands  and  seals, 
this,  the  27th  November,  1847.'^ 

The  bill  further  states,  that  all  the  persons  signing  said 
agreement,  except  plaintiff  and  wife,  who  was  a  daughter 
of  said  William  Smith,  received  large  amounts  of  property 
in  money,  over  and  above  their  equal  share,  as  mentioned  in 
said  agreement,  and  thai  they  refuse  to  account  for  the  same 
and  pay  over  any  part  thereof  to  plaintiff  and  wife,  or  to 
abide  by  their  said  agreement 

The  bill  further  states,  that  the  said  William  Smith,  (the 
father)  made  his  last  will  and  testament,  while  in  a  state  of 
imbecility,  appointing  said  Gilbert  his  executor,  who  upon 
the  death  of  said  William,  propounded  said  will;  that  the 
same  was  admitted  to  probate,  and  Gilbert  qualifi.ed  as  exec- 
utor thereof. 

The  bill  prays,  that  an  account  be  taken  of  all  the  property 
advanced  to,  and  received  by,  each  child,  and  to  set  up  and 
enforce  said  agreement,  &c. 

To  this  bill  defendants  demurred. 

1st  Because  it  is  multifarious,  in  joining  Gilbert,  the  ex- 
ecutor of  William  Smith,  deceased,  as  a  party  defendant,  with 
the  parties  to  said  alleged  agreement 
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2d.  Because  said  agreement  set  out  in  the  bill,  is  without 
consideration  and  purely  voUmtary. 

3d.  Because  the  bill  seeks  to  enforce  aq  agreement  that  is 
contrary  to  good  morals  and  public  policy,  in  this,  that  it 
had  its  inception  in  a  design  and  effort  on  the  part  of 
the  children,  clandestinely  to  defeat  and  thwart  the  wishes 
of  their  parent  in  his  lifetime,  touching  the  disposition  of  his 
property. 

4th.  Because  the  bill  seeks  to  transfer  from  the  Ordinary, 
a  question, belonging  exclusively  to  that  jurisdiction,  to  the 
Court  of  Equity,  touching  the  intestacy  of  William  Smith, 
deceased. 

5th.  Because  it  seeks  to  usurp  the  jurisdiction  of  the  Ordi- 
nary, in  trying  the  validity  of  the  will  of  William  Smith  in  a 
Court  of  Equity. 

The  Court  sustained  the  demurrer  and  dismissed  the  bill, 
and  counsel  for  plaintiffs  excepted. 

Stubbs  &  Hill,  for  plaintifls  in  error. 

Warren  &  Goode,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  Court  right  in  sustaining  the  demurrer  to  the 
bill? 

The  first  ground  of  the  demurrer,  was,  that  Gilbert,  the 
executor  of  Smith,  the  elder,  was  improperly  joined  with  the 
other  defendants,  in  the  bill 

[I.]  This  was  a  good  ground,  unless  Gilbert  had  in  his 
hands,  some  of  the  property  covered  by  the  agreement.  It 
does  not  appear  whether  he  had,  or  not.  Therefore,  he  must 
be  struck  from  the  bill,  unless  a  statement  shall  be  added  to 
the  bill,  that  he  has  in  his  hands,  some  of  the  property  cov- 
ered by  the  agreement  But  objections  of  this  sort,  are  not 
sufficient  to  justify  the  dismissal  of  a  bill  They  are  subject 
to  be  obviated,  as  a  matter  of  course,  by  amendment 
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[2.]  The  second  ground  was,  that  the  agreement  was  with- 
out consideration. 

But  we  think  it,  not  true  that  the  agreement  was  without 
consideration.  The  sons  were,  by  the  agreement,  to  have, 
by  §1,000,  the  advantage  over  the  daughters  in  the  father's 
estate.  Tliere  was  sufficient  cause  for  setting  aside  the  ad- 
vancement, made  by  the  father,  to  the  sons.  These  set  aside, 
the  sons  and  daughters  would  have  shared  equally  in  the 
father's  estate.  The  agreement  in  effect  stipulated,  that  the 
daughters  should  pay  to  each  of  the  sons,  g  1,000,  for  relin- 
quishing the  advancements.  This  was  ample  consideration 
to  the  sons. 

The  sons  were  in  possession  of  the  property  advanced  to 
them  by  the  father;  of  most  of  it,  under  deeds  from  the  fath- 
er.    This  gave  to  the  sons  a  great  advantage  over  the  daugh- 
ters, in  respect  to  this  advanced  property.     And  the  only  way 
open  to  the  daughters,  to  overcome  this  advantage,  was  by  a 
suit  at  law  or  in  equity.    And,  to  the  carrying  through  of 
such  a  suit,  considerable  expense  to  the  daughters,  would  be 
necessary — expense  of  money,  in  the  payment  of  lawyers, 
fees — expense  of  time  and  labor,  in  the  attendance  of  them, 
or  their  husbands,  on  the  Court,  and  in  the  preparation  of  the 
case.     This  expense,  the  agreement  saved  to  the  daughters* 
And  that  was  a  sufficient  consideration  to  Me/n  (or  their  hus- 
bands) to  enter  into  the  agreement. 

We  think,  then,  that  it  is  not  true,  that  this  agreement, 
was  without  a  sufficient  consideration. 

Indeed  Courts  of  Equity  hold,  that  in  all  family  agree- 
ments  of  this  kind,  there  is  a  sufficient  consideration  to  sup- 
port them,  whether  that  consideration  be  obvious  or  not 
Watkins  vs,  TVatkinSy  24  Go. 

[3.]  We  do  not  agree  at  all,  with  the  third  ground  of  the 
demurrer.  We  think,  that  the  agreement  was  in  accordance 
with,  rather  than  "contrary  to,  good  morals,  and  public  pol- 


icy.'' 
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[4.]  The  daughters,  it  is  true,  (lid  not  by  ihe  agreement^ 
get  full  justice  ;  but,it  is  also  true,  that  they  came  much  nt^arer 
to  gettingit,  than  they  would  have  come,  had  things  remained 
as  they  were  before  the  agreement.  And/as  to  ihe  ihwariing  of 
the  father's  wishes — he  had  no  wishes  when  he  made  the  ad- 
vancement, for  then,  he  was  not  "  of  a  sound  and  disposing 
mind  and  memory."  Natural  justice,  as!!^\ve]l  as  our  statute 
of  distributions,  puts  all  a  man's  children  on  an  equality 
with  respect  to  the  property  which  he  leaves  behind  him, 
when  he  dies. 

The  object  of  the  bill,  is  merely  to  compel  the  specific  per- 
formance of  the  agreement ;  nothing  more.  Therefore,  the 
last  two  grounds  of  the  demurrer,  are  not  true  in  fact. 

Thus  then,  it  appears,  tliat,  in  our  opinion  none  of  the 
grounds  of  the  demurrer,  was  good.  We,  must  hold,  there- 
fore, that  the  Court  erred  in  sustaining  the  demurrer. 

•  Judgment  reversed. 


Jem  *^6  John  Doe,   ex  dem.,   Thomas   Tenant,   Dial    Peavy,   and 
-^  ^  ,      George  D.  Wiley,  plaintiff  in  error,  vs.  Richard  Uoe,  cas- 

27     4181 

In28  617^     ual  ejector,  and  Stephen  Blacker,   tenant  in  possession, 
defendant  in  error. 

[1.]  The  drawer  han  before  grant,  a  vendible  interest,  in  the  land  drawn. 

[2.J  Powers  of  attorney  may  be  recorded  under  ihe   ^a^le  rules,  as    llie  de  etls 

made  under  them;  and,  when  thus  recorded,  may  be  read  in  evidence,  in  ifae 

same  way,  as  those  deeds. 
(3.]  Peavy  gave  to  Carter,  a  power  of  attorney  to  convey  a  lot  of  land.     Carter 

in  executing  the  deed,  signed  his  own  name,  instead  of  Peavy's  name.     Bii  t 

there  was  enough  on  the  face  of  the  deed,  to   show,   that  Carter  intended  the 

deed  as  Peavy*8,  and  not  as  his. 
Meidj  That  the  deed  was  a  sufficient  execution  of  the  power. — BsHKUwa  J. 
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Ejectment,  in  Clay  Superior   Court.       Tried  before   Judge 
KiDDoo,  at  Sepiembor  Term,  1858. 

This  was  an  action  of  ejectment,  by  John  Doe,  ex  clem. 
Dial  Peavy,  and  others,  against  Richard  Roe,  casual  ejector 
and  Stephen  Blacker,  tenant  in  possession,  for  lot  of  land 
No.  69,  in  the  fifth  district  of  originally  Early,  now  Clay 
county. 

The  evidence  on  the  part  of  the  plaintiff,  consisted  of  a 
grant  from  the  State  to  Dial  Peavy,  dited  7lh  January,  183()« 
a  deed  from  Peavy  loThomas  Tenant,  dated  3  th  May,  184o; 
then  a  deed  from  Tenant  to  George  D.  Wiley,  dated  12th 
June,  1840;  and  the  admission  by  defendant  that  he  was  in 
possession  of  the  premises  sued  for,  at  the  ommencement 
of  the  action. 

Defendant  offered  in  evidence  a  power  of  attorney  by  Pea- 
vy to  Jesse  Carter,  of  the  county  of  Fayette,  authorizing  Car- 
ter to  sell  the  lot  in  dispute,  dated  9th  November,  1835,  sign- 
ed "Dial  Peavy  his  ;xj  mark,"  witnessed,  "  VVm.  McRay, 
Lewis  Miles,  J.  P. ;"  and  a  deed  of  conveyance  by  virtue  of 
said  power,  from  Carter  to  John  Burke,  deed  executed  and 
signed  by  Carter  thus:  "Jesse  Carter,  [u  s.J"  and  dated  9th 
January,  1836,  and  both  the  power  of  attorney  and  deed  re- 
corded in  the  office  of  the  Clerk  of  the  Superior  Court  of  Ear- 
ly county,  17th  December,  1840. 

Plaintiff  objected  to  the  admission  of  the  power  of  attorney 
on  the  grounds,  that  the  same  was  made  prior  to  the  issuing 
of  the  grant  to  Peavy,  and  that  Peavy,  the  grantee,  made  a 
deed  to  Tenant,ono  of  plaintilPs  lesst^rs,  subsequently  to  the 
issuing  of  said  grant.     The  Court  overruled  the  objection,  attd 
admitted  in  evidence  the  power  of  attorney  and  deed,  hold- 
ing that,  in  as  much  as  the  deedjwas  not  made  till  after  the 
grant  issued,  the  execution  of  the    power  before  the  grant, 
made  no  difference.       To  which  decision  plaintiff  excepted. 
The  plaintiff  further  objected  to  the  admission  of  said.pow- 
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er  of  ailorney,  because  the  same  was  not  proved  as  required 
by  law.     Objection  overruled  and  plaintiff  excepted. 

Plaintiff  further  objected  to  the  admission  of  the  deed,  be- 
cause it  was  signed  by  the  attorney  only,andnotbyPeavy,  by 
attorney.     The  Court  overruled  the  objection,  and  plaintiff 

excepted. 

The  jury  found  for  the  defendant,  and  plaintiff  moved  for 

a  new  trial  on  the  grounds: 

1st,  That  the  Court  erred  in  admitting  in  evidence  the 
power  of  attorney  aforesaid. 

2d.  That  the  Court  erred  in  admitting  in  evidence  the  deed 
executed  by  Carter  to  Burke. 

3d.  That  the  verdict  was  contrary  to  law  and  evidence. 

The  Court  overruled  the  motion  for  a  new  trial,  and  plain- 
tiff excepted. 

Wellborn,  Johnson  &  Sloan  ;  John  H.  Jones  ;  and  E.  H. 
Beall,  for  plaintiff  in  error. 

Perkins;  and  Gainer, cc;;2^ra. 

7?y  the  Coz^r/.— Benning  J.  delivering  the  opinion. 

[I.]  The  first  objection  to  the  power  of  attorney,  was  not 
insisted  on.  And  we  think  that  there  was  nothing  in  the  ob- 
jection. The  drawer  has,  before  grant,  a  vendible  interest; 
as  this  Court  has  repeatedly  held.    Dugas  vs.  Lmvrencey  19 

Ga.  557. 

The  second  objection  to  the  power  of  attorney,  was,  that 
its  execution  was  not  proved. 

The  power  was  recorded,  and  on  the  same  day  as  the  deed; 
and  it  was  attested  by  two  persons,  one  of  whom,  signed  as  a 
justice  of  the  peace.  The  deed  was  regularly  recorded.  Was 
all  this  enough  to  prove  the  power  of  attorney? 

If  there  is  any  statute  which  says  any  thing  about  the  re- 
cording of  powers  of  attorney,  we  cannot  find  it    And  yet 
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we  believe,  that  it  has  over  bf^cn  tho  practice  to  rocord  ])()vvers 
ofattomey,  aUMig  with  ih*^  dc-:ls  madcMiiidpr  thnn,  and  to 
do  so,  on  the  same  sort  nf  proof  as  that  on  wUic.]]    i]n>  dot^tJs 
are  recorded  ;  and,  thit  it  h-cs  eror  bc^n  t!ie  fnrrfier  p-actic^ 
to  let  such  powers  of  att/)rii':^y,  when  tiiiis  r-'cord-.d,  q)  in  ev- 
dence,  without  further  j)r().)r,  alona:  wi(h   their  deeds.     And 
this  practice,  we   suppose,  to  be   ft)nndr(]  upon  the  opinion 
that  the  power  of  attorney,  is  really  a  part  of  the  dmid  made 
under  it,  and,  that  the  law  aiUhorizing  the  registration   of 
deeds,  authorizes  the  registration  of  every  thing  that  makes 
a  part  of  the  deeds — and,  consequently,  that  it  authorizes  the 
registration  of  the  powers  ofattomey  under  which  the  deeds 
rr?ay  be  made.      We  are  not  prepared  to  say,  tliat  such  an 
opinion  as  this,   is  incorrect,  and  therefore,   we  are  not  pre- 
pared to  disturb  this  practice,  which  is  of  so   long  standing. 
[2.^  So,  we  cannot  sustain  the  second  objection  to  die  [)ow- 
er  of  attorney.     Therefore,  we  hold  that  the  Court  was  right 
in  letting  the  power  go  the  jury. 

("3.]  Tlie  objection  to  theadmissioii  of  the  deed,  was,  that 
the  name  of  the  attorney,  instead  of  the  n.  me  ofiiie  princi- 
pal, was  signed  to  it.     There  was,  however,  enoii::h  on  the 
face  of  the  deed,  to  show,   that  the  attorney  in  thiu-i  signing 
his  own  name,  was  acting  as  attorney,  and  not,  a^  principal. 
That  being  so,  the  deed  was  unquestionably  a  cod  execu- 
tion of  the  power  in  equity.     And  if  it  was  a  good  execution 
of  the  power  in  equity,  then  it  was,  1  think,  a:r  unl  execution 
of  the  power  at  law,  nufler  the  Act  of  1820.   Cobb,  40  1.  That 
Act  relieves  all  parties  from  the  necessity  of  goiiv^iuto  c([uity, 
in  any  of  the  cases  which   it  enumerates,   (and   tb.ey  are  all 
the  cases  over  which,  equity  has  had  given  to  it,  jurisdiction,) 
"whenever"  they  "shall  conceive,"  that   they  can    ostablish 
"their  v^laitn  without  resorting  to  t!.e  conscinice  ol   the  de- 
fendant/' 

There  is  eno(]g!i  on  the  very  faro  of  this  df^ed,  to  show, 
that  the  intention  in  its  execution  was,  liiat  it  should  be  the 
deed  of  Peavy,  the  principal,  and  not,  of  Carter,  the  agent. 
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I  ihiiik,  ihen,tliat  ihe  objiclion  to  ihe   deed  was  not  good. 
Consequently,  my  conclusion  is,  that  ihc  Court  below  was 
riglit,  in  all  the  decisions  excepted  lo. 

Judgment  affirmed. 


Dickinson    W.    Orr,  administrator,  ])laintiff  in   error,  vs. 
Travis  Huff,  defendant  in  error. 

Motion  for  a  new  trial,  on  the  ground,  that  the  verdict  was  against  the  evi- 
dence, and  motion  refused.  There  was  mucii  cvitlence  in  favor  of  the  ver- 
dict. 

Heldy  that  the  refusal  of  the  motion  was  not  to  be  di^turbed. 

Assumpsit,  in  Macon  Superior  Court.  Tried  before  Judge 
Lamar,  at  September  Term,  1858. 

This  was  an  action  by  Travis  Huff,  against  Dickinson 
W.  Orr,  administrator  of  Andrew  J.  Orr,  deceased,  to  recover 
damages  for  the  breach  of  warranty,  of  the  soundness  of  a 
slave  sold  by  the  intestate,  in  his  lifetime,  to  plaintiff. 

The  following  is  the  bill  of  sale,  containing  the  warranty, 
for  the  breach  of  which  the  action  is  brought: 

"  Georgia,  Bibb  County. 

April   13th,   1850. 
Received  from  Travis  Fluff,  four  hundred  dollars,    in  full 
payment  for  a  negro  girl  named  Fanny,  about  nine  years  of 
age.     I  warrant  said  girl  sound    in  body  and    mind.      I  also 
warrant  and  defend  the  title  against  all  claims  whatever. 
(Signed)  A.  J.  ORR." 

The  dccl'\ration  alleged,    that  said  slave    was,  at  the  time 
of  said  sale,  unsound  in   mind  and   body,   and   became  an 
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idiot,  and  of  no  use  or  value  to  plaintiff,    but  a  burden  and 
expense;  and    there    was  annexed,   a   bill  of  particulars  of 
the  money  paid  out  to  physicians,    and  for  burial    expenses 
amounting  to  sixty  dollars.     Damages  laid  at  one  thousand 
dollars. 

The  defendant  pleaded,  first,  the  general  issue  ;  second,  the 
statute  of  limitations ;  third,  a  special  plea,  that  there  was 
no  breach  of  the  warranty  contained  in  said  bill  of  sale. 

Upon  the  trial  on  the  appeal,  plaintiff  offered  and  read  in 
evidence,  the  bill  of  sale  above  set  out. 

It  was  admitted  by  the  defendant,  that  plaintiff  com- 
menced a  suit,  for  the  same  cause  of  action,  against  his  in- 
testate, 20th  July,  1855,  but  the  writ  was  not  served  before 
his  death,  which  occurred  25th  July,  1855.  (This  action 
was  commenced  7th  February,  1857.) 

Plaintiff  then  read  the  depositions  oi  Doctor  Henry  Saun- 
rfer^,  taken  by  commission,  who,  in  substance,  proved  that  he 
examined  the  girl  in  February  or  March,  1854 ;  that  she  was 
affected  with  chorea,  or  St.  Vitus  dance;  was  so  much  re- 
duced as  to  be  scarcely  able  to  stand  ;  made  such  an  examin- 
ation as  satisfied  him  as  to  her  condition.  From  the  shape 
of  her  head,  and  idiotic  expression  of  countenance,  and 
general  appearance,  thinks  she  must  have  been  diseased 
from  childhood ;  was  not  developed  as  a  child  of  her  age 
ought  to  have  been. 

Doctor  Gabriel  Harrison^  examined  by  commission,  tes- 
tified, in  substance,  that  he  was  at  plaintiff's  in  June,  1854, 
and  was  requested  by  him,  to  see  the    girl,  and  examine  her, 
and  give  his  professional  opinion  as  to  her  condition  ;  exam- 
ined her,  and  found  that  she  was  idiotic;  was  almost  entire- 
ly senseless ;  could  not  get  her  to  speak  three  words  together 
correctly,   or  intelligently  ;  say   yes  for  no,  and   vice  versa*^ 
told  plaintiff  it  was  almost  a  hopeless  case^  as   she  was  hav- 
ing epileptic    fits   regularly;    treated    her    for    about    eight 
months,  and  then  took  her  to  his  own  house,  where  she  re- 
mained fifteen    or  twenty  days,  and    gradually   got    worse  ^ 
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while  at  witness's  house  had  from   seven  to  eight  fits  a  day; 
examined  her  carefully  everyday,  while  at  his  house;  treat- 
ed her  case  actively;  nothing  nnitigaied  her  symptoms,  in  the 
least-  nothing  very  striking  in  the  conformation  of  her  head, 
except,  that  it  was  very  small.     When  witness  first  saw  her, 
she  had  a  very  simple  expression  of  countenance,  and  stated 
to  Mr.  Huff  that  she  had  no  sense;  this  was  before  witness 
examined   her.     Cannot  speak  positively,  but  gives  it  as  his 
opinion,  that  the  girl's  mind  must  have  been   impaired, be- 
fore the  13th  April,  1850';  from  the  general  deranged  condi- 
tion of  her  whole  system,  and   the   frequent   recurrence   of 
the  paroxysms,  her   disease  was  one  of  long  standing;  she 
died  soon   after  leaving   his  (witness's)  house,  a    confirmed 

idiot 

Elizabeth  Hiif,  a  daughter  of  the  plaintiff,  examined  by 
commission,  testified  that  she  knew  Fanny  ;  had  repeated 
occasions  and  opportunities  for  examining  her  as  to  the 
soundness  of  her  mind;  she  was  idiotic  ;  as  often  answered 
yes  for  no,  and  no  for  yes,  and  dp  the  contrary  of  what  she 
was  bid  to  do.  In  all  she  did  and  said,  she  showed  an  en- 
tire want  of  sense.  From  these,  and  many  other  circnm- 
stances,  is  of  opinion  that  she  was  unsound  in  mind  on  the 
13th  April,  1S50. 

William  Huff*,  a  son  of  plaintiff,  swore, taat  he  was  living 
at  home  when  his  father  purchased  the  negro;  had  charge 
of  his  father's  business;  she  was  put  to  work  immediately, 
and  witness  worked  with  her,  and  soon  discovered  that  she 
was  very  dull,  and  afterwards  that  she  was  of  unsound 
mind;  she  gradually  grew  worse  as  long  as  witness  remain- 
ed; left  home  in  1853;  thought  she  was  older  than  des- 
cribed in  the  bill  of  sale;  never  grew  much  after  his  father 
bought  her;  won't  say  she  was  a  confirmed  idiot  when  he 
left  his  father,  but  she  was  worthless  ;  did  not  comprehend 
what  was  said  to  her;  never  considered  her  sound  in  mind 
after  she  was  put  to  work,  and  had  no  sufficient  opportunity 
of  judging  before. 
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Cross  examined:  Plaiutiff  purchased    a    no^ro    woman 
and   two   children   of  A.  J.  Orr,  in   1853   or  1854;  a  tender 
back  of  the  girl, Fanny,  was  made  in  1854,  or  1S55;  knows 
of  no  tender  before  tliat  time.     PlaintilF  often    saw  Mr.  Orr 
from  the  time  he  purchased  Fanny,  up  to  1855 ;  don't  know 
that  he  ever  made  any  complaint  to  him  abont  her  unsound- 
ness before  1854  or  1855;  did  not   regard  the  girl   as  having 
entirely  lost   her  mind  up  to  1853,    when    he  (witness)  left 
home;  she  was  put  to  work  in  1850  or  1851.     No  physician 
was  called  to  her  while  witness  remained  at  his  father's;  she 
was  worse  in  1851  than  in  1850,  and  gradually  grew  worse. 
Here  plaintiff  closed. 

Dr.  Jirthur  M,  Pltts^  sworn  by  defendant,  testified  in 
substance,  that  he  was  a  regular  physician,  but  not  now 
practicing  ;  had  practiced  for  nine  years.  His  professional 
opinion  was,  that  it  was"  utterly  impossible  for  any  physician^ 
in  1854,  to  have  told  what  was  the  condition  of  a  girl  nine 
years  old,  irt  April,  1850.  The  disease  as  described  by  Doctors 
Harrison  and  Saunders,  generally  comes  on  in  females,  at 
the  age  of  puberty;  that  is,  from  12  to  15  years  of  ago." 

Cross  examined:  The  disease  as  described  by  Doctors 
Harrison  and  Saunders,  is  a  very  dangerous  one,  and  does 
not  generally,  at  first,  attack  the  mind,  but  has  known  cases 
to  attack  the  mind, 

T).  W.  Orr^  administrator,  and  defendant,  having  paid  all 
cost   in  the  case,  and  a  sufficient  amount  to  coverall   that 
might  accrue,  was  tendered   as  a  witness,  and  on  his  voir 
dire  stating  that  he  had  no  individual   or  pecuniary  interest 
in  the   final  result  of  the  suit,  was  sworn  iu  chief— testified 
that  he   knew    Fanny;  he  purchased    her  for    A.  J.  Orr,  in 
Virginia,    about    four  months   before  plaintilT  bought   her  : 
saw  her  frequently  before  the  sale.     Witness  has  bought  and 
sold  negroes,  several  hundred  ;  hardly  ever  uia<le  a  mistake 
in  the  soundness    of  one ;  when   he    purchas^^d   Fanny   for 
A.J.  Orr,  made    a  caieful    examination    of  h^r,  bv    talkmg 
with  hera  long  time,  and  made   a    ri^id  examination  of  her 
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person  ;  saw  nothing  to  arouse  a  suspicion  that  she  was  de- 
fective in  her  mind;  she  was  as  smart  as  other  negroes  of 
her  age;  conversed  frequently  with  her,  up  to  the  day  of 
the  sale  to  plaintiff,  and  never  saw  any  circumstance  to  show 
that  her  mind  was  affected  ;  she  was  as  smart  as  eight  out 
of  ten  of  her  age;  never  heard  of  any  complaint  about  her 
being  unsound  until  1855.  Plaintiff  saw  A.  J.  Orr,  often  after 
the  purchase,  before  1855.  Witness  says,  that  after  he  has 
examined  and  purchased  a  negro,  and  pronounced  him  or 
her  sound,  would  release  a  seller  from  his  warranty  for  five 
dollars;  is  perfectly  satisfied  that  the  girl,  Fanny,  was  sound 
in  mind  and  body,  at  the  time  she  was  sold  to  plaintiff! 

C7'oss  exmnined. — Has  been  mistaken  in  the  soundness  of 
a  negro  after  an  examination  ;  was  sometimes  a  partner  of 
A.  J.  Orr,  in  the  purchase  and  sale  of  negroes,  both  before 
and  after  the  sale  of  Fanny  to  plaintiff*,  but  had  no  interest 
whatever  in  her;  sometimes  bought  on  his  own  account, 
and  sometimes  A.  J.  Orr  bought  on  his  account.  Bought 
the  girl  Fanny,  with  the  funds  of  A.  J.  Orr,  and  was  not  in- 
terested in  her  purchase;  was  not  then  in  the  trade. 

Defendant  here  closed.  The  Court  charged  the  jury,  to 
which  there  was  no  exception,  and  the  jury  found  for  the 
plaintiff  four  hundred  dollars,  and  interest  thereon  from  the 
13th  April,  1850.  Whereupon,  defendant  moved  for  a  new- 
trial,  upon  the  grounds,  that  the  verdict  was  contrary  to  law, 
contrary  to  evidence,  and  strongly  and  decidedly  against 
the  evidence,  and  the  weight  of  evidence. 

The  Court  refused  to  grant  a  new  trial,  and  to  this  decision 
defendant  excepted. 

PoE  &  Grier;  S.  &  Tc  G.  Hall,  for  plaintiff  in   error. 

Stubbs  &  IIiLL,  contra. 

By  the  Court, — Bennino  J.  delivering  the  opinion. 

The  Court  below  refused  to  grant  a  new  trial.     Ought  this 
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Court  to  disturb  that  decision?    We  tliink  not.     We  cannot 
say,  tliat  the  verdict  was    decidedly  and  strongly  against  the 
^weight  of  the  evidence.     There  was  much    evidence  for  the 
verdict;  one  great  fact  was,  that  the  child  never  grew  any 
after  the  sale;   but    even,  if  the  verdict  was    decidedly  and 
strongly  against  the    weight  of  the   evidence,  it    would  not 
follow,    of  necessity,    that    a  new  trial  ought  to  be  granted. 
Even,  in    such  a  case,  the  Act  of  1854,  merely  confers  the 
power^  in  the  exercise  of  a  sound   discretion,  to  grant  anew- 
trial;  the  act  does  not   impose  the  duty  to  grant  a  new  trial. 

Judgment  affirmed. 


Seth    C.    Stevens,  plaintiff  in  error,  vs.  Lewis  Zachabt, 
defendant  in  error. 

The  security  to  be  exacted  of  a  party  who  a*Ics  that -another  may  be  required 

■  to  produce  his  deed,  or  oih<;r  writing,  to  be  annexed  to  interrogatorlft*,  ought 

at  least  to  be  as  much  a?*  a  bond  of  indemnily  and  a  consent  that  if  the  deed 

or  writing  be  not  restored,  objections  to  it  hhall  be  waived  and  the  copy  of  it 

on  file  be  read  in  its  place,  not  only  in  that  case,  but  in  all  bubsequenl  cases. 

Ejectment,  in  Baker  Superior  Court.  Decision  by  Judge 
Allen,  at  November  Term,  1858. 

This  wn^  r:i  action  of  ejectment,  by  John  Doe,  ex  derrUj 
Lewis  S.  Zucnary,  against  Richard  Roe,  casual  ejector,  and 
Seih  C.  Stevens,  tenant  in  [)ossession. 

Plaintiff,  preparatory  to  trial,  submitted  a  motion,  that 
Stevens  the  defendant  be  ordered  to  file  in  the  Clerk's  office, 
within  twelve  days  after  the  adjournment  of  ti»e  Court,  the 
original  deeds  from    Lewis  Zacliary   to  William   Kolb,  and 


Digitized  by 


Google 


428  SUPREME  COURT  OF  GEORGIA. 

Slevena  vs.  Zachary. 

from  Kolb  to  Maiibcy  N.  Ford,  to  the  lot  of  land  ii;  dispute, 
and  under  which  deeds  he  claims  title  to  said  premij^e:?,  sub- 
ject to  the  control  of  tlie  plainlilF  or  his  connsel,  to  be  attach- 
ed to  interrogatories,  to  be  propounded  to  witnesses,  to  prove 
said  deeds  to  be  forgeries;  upon  said  plaintifl' giving  bond 
with  good  security  in  the  sum  of  two  tliousand  five  hun- 
dred dollars,  and  filing  the  same  in  said  office,  conditioned 
to  be  void  if  said  deeds  should  not  be  lost  or  destroyed  or 
injured,  and  should  be  returned  to  said  Stevens  as  soon  as  the 
object  for  which  they  are  produced  shall  be  accomplished; 
and  upon  plaintiff's  filing  in  the  Clerk's  office  copies  of  said 
deeds  for  defendant ;  and  that  a  copy  of  this  order  be  served 
on  said  Stevens  two  days  fr^m  the  adjournment  of  the  Court- 

Defendant  objected  to  this  motion.  The  Court  overruled 
the  objection  and  granted  the  order,  and  defendant  excepted. 

Abner  B.  Parratt,  one  of  the  plaintiff's  lessors,  then  tender- 
ed his  bond  with  security,  as  required  by  said  order,  in  the 
penalty  of  twenty-five  hundred  dollars;  conditional,  that  if 
the  deeds  ordered  to  be  produced  and  deposited  in  the  Clerk's 
office,  "after  they  came  under  the  control  of  and  Jire  deliv- 
ered to  the  said  Parratt  or  his  counsel,  should  not  be  destroy- 
ed, lost  or  injured,  but  should  be  returned  to  said  Slevens,  as 
soon  as  the  object  of  their  production  shall  have  been  ac» 
complished,"  then  the  bond  to  be  void,  &c. 

Defendant  objected  to  the  bond  as  insnlHcient  in  its  terras 
and  conditions  to  indemtiify  him  against  the  loss  or  destruc- 
tion of  the  original  deed. 

The  Court  overruled  tlie  objection  and  ordered  the  bond 
to  be  filed  as  a  compliance  on  plaintifl^'s  part  with  the  order. 

To  which  decision,  defen'dant  excepted. 

K.  F.  LvoN,  fur  ])]aiiitiir  in  error. 
Warrex   &  Warren,  contra. 
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By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right,  in  granting  the  order? 
Two    objections    are  urged   against  the  granting   of  the 
order;  one,    that  the   Court   had  no  power   to   grant   any 
order,  the  effect  of    which,    would  be   to   send   the   paper 
annexed  to  interrogatories,  into  another  county;  the  other 
that  if  the   Court  had  any  such  power,  it  was  a  power  only 
to  be  exercised  on  the  exaction  of  the  best  attainable  secu- 
rity— that  the  order  should  work  no  prejudice  to  the  party 
required  to  produce  the  paper— and  the  bond  exacted,  was 
not  by  itself  the  best  attainable  security  that  the  order  should 
work  no  prejudice  to  such  party. 

These  objections  were  urged  with  great  force,  still  we  are 
not  prepared   to  say,  that  we  think,  the  first  of  them   was 
good.     We  are  not  yet  satisfied,  that  the  reasons  which  were 
given  in  Fair  cloth  vs.  Jordan^  (15  Ga.  512,)  for  belief  in  the 
existence  of  this  power,  are  insufficient. 
The  second  of  the  objections,  was,  we  do  think,  good. 
Conceding  that  this  power  exists,  it  is  obviously  one  to  be 
exercised  with  the  greatest  caution  and  circumspection.     The 
principle  on  which  the  power  ought  to  be  exercised,  is  doubt- 
less this;  that  the  party  required  to  yield  his  paper,  ought  in 
return,  to  receive  the  kest  security  that  his  doing  so  shall  not 
hurt  him,  which  it  is  possible  to  exact   from  the  other  party, 
consistently  with  the  practicable  attainment  of  the  end  in 
view— the  sending  of  the  paper  to  the  witness,  that  his  exam- 
ination  on  it,  may  be  taken. 

All  the  security  required  here,  was  the  bond  of  the  party 
calling  for  the  production    of  the    deeds,   conditioned  to  be 
void,  if  the  deeds  should  not  be  destroyed,   lost  or  injured, 
but  should  be   returned,  as  soon  as  the  object  of  their  pro- 
duction, had  been   accomplished.     Such  a   bond  as  this,  is, 
we  think,  worth  a  good  deal,  as  a  security  against  the  evil  to 
be  guarded  against ;  but  the  argument  in  this  case,  satisfies 
us,  that  it  is  not  all  the  security  which  the  party  giving  it. 
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had  it  in  his  power  to  give,  and,  therefore,  that  it  is  not,  by 
itself,  sufficient.  The  parties  calling  for  the  deeds,  might 
consent,  in  writing,  that  if  the  deeds  were  not  duly  returned, 
and,  restored  to  the  party  producing  then),  they  would  waive 
all  objections  to  the  deeds,  would  admit  them  to  be  genuine, 
and  would  let  the  copies  of  them,  deposited  in  Court,  or  any 
other  secondary  evidence  of  them,  go  as  evidence  in  their 
place,  to  the  jury.  This  consent,  if  entered  into,  would,  it  is 
obvious,  he  valuable  security  in  addition  to  that  of  the  bond. 
And  we  think  it  ought  to  have  been  exacted  in  this  case. 

The  Court  ought  also,  we  think,  to  have  set  a  reasonable 

time,  for  the  return  of  the  deeds.     This  time  would  depend 

on  the  nature  of  the  case;  and  that,  the  Court  could  look  into. 

We  think  then,  that  this  second  objection  to  the  granting 

of  the  order,  was  good. 

The  Court  below  in  granting  the  order,  doubtless  followed 
views  expressed  in  Faircloth  vs,  Jordan^  (15  Ga,  512.)  But, 
it  must  be  borne  in  mind,  that  nothing  except  i\\e  Judgment 
in  a  case,  is  a  precedent ;  and  the  judgment  in  that  case  mere- 
ly was,  that  the  Court  below  erred  in  granting  the  order  ex- 
cepted to.  The  judgment  therefore  could  not  form  a  prece- 
dent for  the  granting  of  any  order.  Consequently,  it  could 
not  form  a  precedent,  for  the  granting  of  the  order  now  in 
question. 

The  objections  urged  before  us,  in  that  case,  against  the 
granting  of  the[order,  were  the  same  as  those  urged  before 
us,  in  this  case,  against  the  granting  of  this  order.  They 
were,  first,  that  the  Court  had  no  power  to  grant  any  such 
order;  2dly,  but  that  if  it  had  power  to  grant  some  such  or- 
der, it  had  no  power  to  grant  any  such  order,  without  exact- 
ing security  against  the  order's  working  harm.  The  first  of 
these  objections,  we  thought  insufficient — the  second,  we 
thought,  sufficient  But  this  second  objection,  was  general, 
that  the  order  ought  not  to  have  been  granted,  without  the 
exaction  of  security  of  some   kind.     The  objection  did  not 
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suggest  what  this  spcurity  should  have  been.  The  Court 
argued,  that  security  of  souie  kiud  ought  to  have  been  exact- 
ed. The  Court,  thou,  was  ])ut  iu  this  co!idition;  i:  had  sim- 
ply  10  say,  that  the  Court  below  ou-fit  to  have  exacted  shcu- 
rity,  and  not  spt^cify  what  security;  or  it  had  tosu^^irest  some 
particular  sort  of  security,  as  the  one  that  ought  to  have  been 
exacted.  The  former  was  the  course  wliich  in  strictness 
the  Court  was  required  to  pursue,  yet,  as  it  thought,  that  an 
essay  towards  determining  what  would  be  proper  security 
might  be  of  service,  it  pursued  tlie  latter  course, and  sni^ges- 
ted  the  sort  of  bond  taken  in  this  cuse.  TJie  course  was  un- 
fortunate, for  it,  probably,  misled  tiie  Court  below;  although 
that  is  not  certain,  for  that  Court  might  itself,  without  any 
prompting  from  this  Court,  have  hit  upon  this  very  bond,  as 
the  security.  The  case  presents  a  good  illustration  of  the 
evils  of  obiler  dicta^  even  when  there  is  much  to  invite 
theni. 

The  conclusion  then  to  whicli  we  come,  is  that  the  securi- 
ty required  by  the   Court,    was  not  all  the  secuiity  which  it 
should  have  required  ;  a  conclusion   precisely  of  the  same 
sort,  as  that  to  which,  we  came  in  Jordan  vs,  Faircloth,    And 
here,  as  there,  we  suggest  what  would,  as  it  strikes  us  no\r 
be  the  additional  security  required,  viz:  the  consent  afore- 
said, with  a  reasonable  limi*,   for  the  return  of  the   papers. 
But  here,  we  beg,  that   it  may  be   kept  in   mind,  tliat  these 
su^'geslions,  as  to  what  would  be  the  re(iui^ite  additional  se- 
curity, are  but  suggestions — obiter  dicta — and  not  dt-cisions. 
Tliere  may  be  better  security  than   this  bond  and    what  else 
we  suggest.     If  so,  tliat  ought   to   be   required  in  preference 
to  them.     T\\e principte  which  is  to  guide,  is  the    one  before 
stated,  viz :  that  the  security  to  be  required,  is  the  best  secu- 
rity of  any  sort,  wliich   it  is  possible    to  exact  consistently 
with    the   practicable  attainment    of  the  end    in    view — the 
sending  of  the  paper  to  the  witness.     The  problem  for  every 
Court  to  which,  an  application   for  an   order  of  the  kind  in 
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question,  is  made,  is,  merely  to  determine,  what  will  be  the 
security  that  will  satisfy  this  principle. 

Judgment  reversed. 

McDonald  J.  absent. 


William  A.  Rawson,  plaintiff  in  error  vs.  John  S.  McJun- 
KiNs,  defendant  in  error. 

[1.]  A  judgment  in  the  hands  of  the  assiiriiee,  is  subject  to  all  the  defences  to 

which,  it  was  subject  in  the  haads  of  the  plaintitF. 
[2.]  New  trial  moved  for  on  the  ground  that  the  verdict  was  decidedly  against 

the  evidence — refused. 

In  Equity,  from  Webster  county.  Tried  before  Judge 
KiDDoo,  at  September  Term,  1S50, 

This  was  a  bill  filed  by  JohnS.McJunkins  against  William 
A.  Rawson,  assignee,  to  enjoin  proceedings  on  a  Ji,  fa.^  and 
for  relief. 

The  bill  alleges,  that  on  the  25th  December,  1851,  one 
AbramPrim,  borrowed  of  Sterling  Evans  due  gl,7l200,  and 
gave  his  promissory  note,  with  plaintiff  as  his  surely,  due 
twelve  months  after  date  ;  that  plaintiff  was  in  no  way  inter- 
ested in  the  consideration  thereof.  That  at  the  April  Terra, 
1852,  suit  was  instituted  upon  said  note,  and  at  October 
Term,  thereafter,  judgment  went  against  said  Prim  and  plain- 
tiff; but  that  plaintiff,  not  having  appeared  and  made  any 
special  defence,  and  having  signed  said  note  without  desig- 
nated himself  as  surety,  judgment  went  against  both  as  prin- 
cipals, and  execution  issued  accordingly.     That  various  pay- 
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menls  were  made  on  saidj5. /cr.  by  Prim.  On  26th  April 
1853,  Evans  transferred  ihe  Ji,fa.  to  Edward  E.  Rawson, 
who  on  the  23d  May,  1853,  transferred  the  same  to  William 
A.  Rawson,  the  defendant.  That  just  before  the  yf.ya.  was 
transferred  to  defendant,  Ed.  E.  Rawson  agreed  with  Prim, 
in  consideration  of  one  hundred  dollars,  to  give  him  indul- 
gence on  the  same,  till  the  next  February,  and  that  this  was 
done  wilhontthe  knowledge  or  consent  of  complainant. 

That  at  the  time  this  indulgence  was  agreed  to  be  given. 
Prim  was  solvent,  and  able  to  pay  off  said^. ya.,  but  since 
that  time  he  has  removed  from  the  State  and  carried  off  all 
his  property.     He  moved  off  in  1853. 

The  bill  further  states,  that  after  the  making  of  said  con- 
tract. Prim  offered  to  pay  off  the  balance  due  on  said  flfa.y 
if  the  defendant  would  give  credit  thereon  for  the  one  hun- 
dred dollars,  paid  as  aforesaid  for  indulgence,  which,  de- 
fendant refused  to  do.  That  defendant  has  had  the  prop- 
erty of  complainant  levied  on  under  said  j?. /at.,  and  the  same 
is  advertised  to  be  sold  by  the  Sheriff 

The  answer  of  defendant  states,  that  he  has  no  knowledge 
of  the  application  to  Evans  to  borrow  money  or  of  the  con- 
sideration of  the  note,  signed  by  Prim  and  complainant,  and 
upon  which  said^/a.  is  founded.  Knows  nothing  of  Prim's 
solvency  at  the  time  judgment  was  obtained,  but  he  certain- 
ly was  in  embarrassed  circumstances.  Admits  that  the  note 
was  signed,  and  judgment  obtained,  and  execution  issued  as 
stated  in  complainant's  bill.  Admits  the  transfer  of  said^. 
fa.  as  stated,  but  has  no  knowledge  of  any  contract  between 
Prim  and  Ed.  E.  Rawson,  as  to  giving  indulgence  on  said/Z. 
/cf. ;  denies  that  Prim  ever  offered  to  pay  off  the  same;  ad- 
mits that  the  execution  has  been  levied  as  stated. 

The  case  was  submitted  upon  the  bill  and  answer,  the  ev- 
idence and  charge  of  the  Court,  and  the  jury  found  for  the 
plaintiff,  and  decreed  a  perpetual  injunction  of  the  Ji.  fa.y  as 
to  him. 

VOL.  xxni. — 2S 
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The  defendant  moved  for  a  new  trial,  upon  the  following 

grounds: 

1st.  Because  the  Court  erred  in  charging  the  jury,  that  \i 
McJunkins  was  security  on  the  original  note,  then  if  the  de- 
fendantgave  indulgence  to  him,  for  a  consideration,  without 
McJunkins*  consent,  he  was  released  from  further  lia- . 
biliiy,  although  defendant  purchased  the  A /cr.  without  no- 
tice that  plaintiff  was  security.  That  if  plaintiff  was  only 
gecurity  on  the  note,  it  was  not  necessary  that  defendant 
should  have  had  notice  of  that  fact,  as  he  traded  for  the  debt 

after  it  was  due. 

2d.  Because  the  verdict  was  decidedly  against  the  weight 

of  evidence. 

3d.  Because  the  verdict  is  contrary  to  law  and  evidence. 

The  Court  refused  to  grant  a  new  trial,  and  defendant  ex- 
cepted. 

E.  H.  Bball  ;  and  Scarborotjgh,  for  plaintiff  in  error. 
B.  S.  WoRRiLL ;  and  McCay  &  Hawkins,  contra. 
By  the  Cowr^.— Benning  J.  delivering  the  opinion. 

Were  any  of  the  grounds  of  the  motion  for  a  new  trial 

good? 

[1.]  The  first  ground  was  the  charge  of  the  Court.  That 
charge  we  think,  was  right  The  assignee  of  a  judgment, 
holds  it  subject  to  all  the  defences  to  which,  the  plaintiff  ia 
it,  held  it  subject.  Such  is  the  plain  import  of  the  statute. 
Pr.  Dig.y  465.  And  so,  it  has  been  held  by  this  Court,  Col^ 
quilt  vs.  Bonner,  2  Kelly ^  155. 

The  second  ground  was,  that  the  verdict  was, "  decidedly 
against  the  weight  of  evidence." 

A  great  question  in  the  case  was,  whether  the  sum  bor- 
rowed, $1,600,  was  borrowed  by  Prim  and  McJunkins  joint- 
ly—Prim receiving  of  it,  01,200,  and  McJunkins  1400 ;  or 
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whether,  the  sum  was  borrowed  by  Prim  separately — hereceir- 
ing  of  it,  the  whole  Jl^^OO,  and  afterwards,  himself  lend- 
ing $400,  to  McJiinkins.  It  seems  clear,  that  MrJunkins  ob- 
tained g400,  of  the  g  1,600,  one  way,  or,  the  other. 

One  of  these  two  ways  iUeti  being  the  way  in  which  he  ob- 
tained the  $AO(X'y  the  question  is  whether  a  verdict  involving 
the  assumption — that  the  last  was  the  way,  was  "decidedly 
against  the  weight  of  the  evidence.^' 

This  question  depends  mainly,  upon  the  import  of  the  tes- 
timony of  Prim,  and  that  of  his  son.  Prim,  the  father,  was 
examined  by  interrogatories  twice.  On  his  first  examination, 
what  he  stated,  was  this.  "  We  signed  the  note  jointly,  but 
I  received  all  the  money,  and  applied  it  to  my  own  use,  the 
understanding  between  McJunkins  and  myself,  was,  that  he 
was  to  be  responsible  for  me  to  Evans,  for  the  payment  of 
said  debt."  A  verdict  assuming  that  the  last  way  was  the 
one,  would  not  be  against  this  statement  of  Prim's,  but 
would  be  supported  by  the  statement 

But  what  Prim,  on  his  second  examination,  said,  was  this. 
•*  That  he  and  complainant  did  borrow  money  of  Sterling 
Evans.*'  "Complainant  got  four  hundred  dollars.  Com- 
plainant has  paid  his  share  of  the  debt.  The  understanding 
was,  at  the  time  the  money  was  borrowed,  that  complainant 
was  to  get  four  hundred  dollars,  and  witness  twelve  hundred 
dollars.  He  does  not  now  owe  any  part  of  the  money  still 
due  on  the  fi.  fa.  obtained  by  said  Evans,  on  said  debt. 
According  to  his  understanding  complainant  did  owe  four 
hundred  dollars,  and  that  he  paid  it." 

What  Prim,  the  father,  thus  states,  Prim,  the  son,  to  some 
extent,  corroborates,  f  j  says,  in  substance,  that  he  heard 
his  father  and  McJunkins  agree  to  borrow  the  money,  and  the 
agreement  was  this  ;  they  were  to  borrow  the  money  jointly, 
and  that  his  father  was  to  have  Jl,200  of  it,  and  McJunkins 
|[400.  This  conversation  however,  took  place  before  the 
borrowing.  This  witness  also  says,  that  he  recollects,  that 
his  father,  in  his  first   depositions,  stated,  that  "  they  were 
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jointly  interested."  Those  depositions  contain  no  such 
statement  of  his  father.  This  witness  further  says,  that  Mc- 
Junkins  paid  the  §?400  which  he  got,  to  Prim. 

Now  the  question  is,  can  thif  last  testimony  of  the  father, 
and  this  testimony  of  the  son,  be  reconciled  with  the  first 
testimony  of  the  father;  or,  if  they  cannot,  were  the  jury 
bound  to  accept  them,  in  preference  to  that? 

An  agreement  between  Prim  and  McJunkins,  that  the  two 
should  on  their  joint  note,  borrow  jg  1,600,  of  which  AlcJun- 
kins  should  take  §400,  and  Prim  §1,200,  differs  so  little,  in 
aspect  and  practical  effect,  from  an  agreement  between  the 
two,  that  one  of  them.  Prim,  should  on  their  joint  note  bor- 
row the  §1,600,  and  out  of  it,  himself  let  McJunkins  have 
j5400 — that  an  ordinary  person  would  run  some  risk  of  con- 
founding the  one  with  the  other, and,  therefore,  of  stating  the 
one,  when  he  means  the  other.  That  the  witnesses  meant 
to  state  the  same  thing,  all  the  time,  and,  that  that  thing  was, 
that  Prim  got  the  §1,600  from  the  lender,  and  McJunkins 
got  the  g400  from  Prim,  is  pretty  strongly  to  be  inferred, 
from  this,  that  McJunkins  paid  the  §400,  not  to  Evans,  but 
to  Prim.  Why  should  McJunkins  pay  the  $400,  to  Prim, 
unless  he  owed  it  to  Prim,  and  how  could  he  have  owed  it 
to  Prim,  unless  he  had  borrowed  it  from  Prim,  and  not  from 
Evans. 

We,  then,  are  not  prepared  to  say,  that  it  was  impossible 
for  the  jury  to  reconcile  this  evidence. 

But  even  if  we  were,  we  are  not  prepared  to  say,  that  the 
jury  were  bound  to  accept  the  last  testimony  of  the  father, 
and  the  testimony  of  the  son,  in  preference  to  the  first  testi- 
mony of  the  father. 

The  first  testimony  is  strongly  confirmed  by  a  fact,  which 
seems  to  be  undoubted,  the  fact  to  which  1  have  just  refer- 
red, that  McJunkins  paid  the  g400  to  l^rim,  not  to  Evans. 

That  testimony  is  also  confirmed  by  the  conduct  both  of 
Prim  and  of  McJunkins,  in  respect  to  the^./a.  Prim  was 
the  one,  who  manifested  all  the  interest  in  the^./a.    It  was 
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he  that  paid  usnr}-,  for   indulgouce  ;  it  was  he  (fiat    wished 
and  offered,  to  pay  np  thi;  wliolo  fi.  fa,  on  the  ter.>)s  of  a  re-' 
linquishinent  of  the  usury.     McJunkius  did    iifr!jit:i:-_s;ji(j 
nothing. 

Then,  Prim,  the  son,  says,  that  ho  recollrcts  a  sf.ntpmrrjt 
of  importance,  as  having  bten  made  hy  his  /aJl;rr  \\\  W\^ 
first  depositions  and  those  dt^po'^itions  coniain  nosnch  stafe- 
ment 

We  are  not  satisfied,  then,  that,  it  is  true,  that  the  verdict 
was  "decidedly  against  the  weiglit  of  evidence/' 

I5nt  even  if  we  were,it  would  not  follow,  necct^sarily,  that  we 
should  be  bound,  to  order  a  new  trial.  The  new  trial  Act 
of  \S5^^  says;  that  "the  Judges  of  the  Superior  Courts,  may 
have  the  power  to  exercise  a  sound  discretion,  in  granting 
new  trials,  where  the  verdict  may  be  decidedly  and  strongly 
against  the  weight  of  evidence;"  "  pijd  ;)(  ^^]Mn(  (in 
shall  have  power  to  revise  and  control  such  discretiotiary 
power  in  the  Superior  Court."     Acts^  47. 

Thus,  it  is  seen,  that  granting  a  new  trial,  even  wliere  such 
a  ground  as  tliis,  is  true  beyond  question,  is  but  a  mere  mat- 
ter of  discretion. 

And    looking  at   one  fact  in  this  case,  we  hardly  think  it 
would  have  been  an  abuse  of  discretion,  in  the  Court  below, 
to  have  held  this  ground  in^^uffjcient,  even  if  the  t^ronnd  were 
true   beyond  dispute.     That  fact   is    this:  Prim    (.fhrcd    to 
pay  up  Rawson,  if  he  would  relinquish  llie  6100  of  usury, 
Prim  had    paid  for  receiving  indulgence  till  a  certain  time. 
That  offer  was  made  when  about  a  third  of  the  time  given 
had  run   out.     Rawson   refused  the  offer.     Prim  ran   away, 
and  Rawson  then  turned  upon  McJnnkins,  who,  in  every  in- 
terpretation of  the  testimony,  was,  at  the  time  of  Ilaw-DTi's  re- 
fusal of  Prim's  offer,  bound  only  on  Prim's  aecoun?.     In  the 
face  of  such  a  fact  as  this,  Rawson  |jas  wo  riijhtto  expect  1 1  re- 
ceive  any  thinq:    beyond  what  the   law,  taken  in   its  utmost 
strictness,  will  give  him.     He  may  have  what  is  nominated 
in  his  bond  ;  no  more. 
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There  was  some  conflict  in  the  tesn'mony,  on  anoiher 
point;  viz,  whether  McJnnkins  consented  to  the  indulgence  ; 
but  there  was  as  much  evidence,  perhaps,  on  the  one  side  of 
that  question,  as  there  was  on  the  oiher. 

As  to  the  third  and  last  ground,  it  must  of  course  be  true, 
that  that  is  not  sufficient,  if  it  be  true,  that  the  se/ond  it 
not. 

Judgment  affirmed. 


87    438) 

^m  mi 


William  Taylor,  et   al,   plaintiffs  in    error,  vs.  Moses  H« 
Baldwin,  et  al,  defendants  in  error. 

Crabb  sold  to  Baldwin,  a  lot  of  land,  and  gave  Baldwin  his  bond,  conditioned 
to  1  e  void,  if  he  should  make  to  Balowin,  a  good  mle  to  the  lot,  when  Bald- 
win^paid  to  him  $150,  which  payment  was  to  be  made  by  the  25th  of  De« 
cember.  Baldwin  gave  Cra^»b  his  note  for  the  $1*0,  pavable  at  the  time 
aforesaid,  and  went  into  possession  of  the  land.  At  the  end  of  some  three 
years,  ejectment  was  brought  against  Baldwin's  tenant  or  assignee,  by  Crabb, 
or  his  assignee;  and  then,  Baldwin,  and  his  assignee,  filed  a  bill  against 
Crabb,  and  his  assignee,  for  the  specific  performance  of  the  contract  of  pur- 
chase, and  tendered  the  purchase  money,  and  the  bond  for  titles.  Crabb 
never  offered  to  return  the  note  for  the  purchase  money,  until  he  answered 
the  bill;  nor  did  he  otherwise  manifest  any  dissatisfaction  at  the  course  of 
Baldwin  until  the  ejectment. 

Held,  That  lime  was  not  of  the  essenceof  the  contract  of  purchase;  and,  that 
Baldwin,  though  failing  to  pay  the  purchas^e  money  on  the  25th  of  Decern- 
ber,  had  still  a  reasonable  lime,  wiihm  which  to  pay  it,  after  the  commence- 
ment of  the  ejectment. 

In  Equity,   in  Randolph   Superior  Court.     Tried   before 
Judge  KiDDOo,  at  November  Term,  1858. 

This  bill   was  filed  by   Moses  H.  BaldMnn,  and  Sidney  C. 
DuBose,  against  Benjamin   Crabb  and  William  Taylor,  t# 
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enjoin  an  action  of  ejectment,  for  specific  performance  re- 
lief,  &c 

The  bill  states,  that  on  the  9th    October,    1S47,  Baldwin 
purchased  from  Crabb,  lot  of  land  No.    142,  in  the  5th  dis- 
trict  of  said   county,  giving  to  Crabb  his  note  for  the  pur- 
chase money,  one  hundred  and  fifty   dollars,  due  25th  De- 
cember   thereafter,  and  received   from  Crabb  his  bond  for 
titles,  to  be  executed  and  delivered   upon    the   payment  of 
said  note;  that  Baldwin  went  into  possession  of  the  lot,  and 
made  improvements,  and  continued  in  the  possession  there- 
of, until  December,  1850,  when  he  sold  the  lot  to  complai- 
nant, DuBose,  who  went  into  possession,  and  has  remained 
in  possession  ever  since ;  that  while  DuBose  was  thus  in  pos- 
session, William  Taylor,  with  notice  of  complainant^s  occu- 
pancy and  claim,  purchased  it  from  Crabb,  and  has  brought 
his  action  of  ejectment  for  the  recovery   of  the  same. 

The  bill  further  states,  that  in  March,  1851,  Baldwin  ten- 
dered the  purchase  money,  with  interest,  and  demanded 
titles  from  Crabb,  which  he  refused.  The  bill  prays  that 
the  action  of  ejectment  be  enjoined ;  that  Crabb's  deed  to 
Taylor,  be  declared  null  and  void;  and  that  Crabb  be  de- 
creed to  make  good  and  valid  titles  to  complainant,  upon 
the  receipt  or  tender  of  the  purchase  money  and  interest. 

The  answer  of  the  defendants   admits  the   statement  of 
the   bill,  as  to   the  purchase  of  the  land,  by  Baldwin,  from 
Crabb,  in  1847.     But  the  defendants  insist  that  said  sale  was 
conditional,  and  that  in  the  event  that  the  purchase   money 
was   not  paid  by   the  25th  December,    1847,  then  said  sale 
was  to  become  void,  and  of  no  eflfect ;  that  said  purchase 
money  was  not  paid  when  it  became  due,  and   complainant 
(Baldwin)  was  a  stranger  to  Crabb,  living  in  a  distant  coun- 
ty, (Henry)   and   of  whom,  or   whose   solvency,  he   knew 
but  little;  denies   that   Baldwin    went  into  possession ;  ad- 
mits that  Taylor  bought  the  land  from  Crabb  in  December, 
1850,  without  notice  of  any  superior  claim  or  title,  by  com- 
plainants, or  either  of  them  ;  that  DuBose  never  had  posses- 
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sion  of  said  land,  and  there  was  no  pretence  that  he  had 
bongiit  the  same,  until  after  Taylor  bought  from  Crabb ;  and 
that  Baldwin  had  never  cultivated  any  part  of  the  lot,  but  had 
buiUa  negro  house,  or  some  other  small  building  on  said  lot, 
near  to  where  he  lived,  on  an  adjoining  lot;  admits  that 
Baldwin  did  make  a  tender,  and  demand  titles',  but  it  was 
long  after  the  land  had  been  sold  to  Taylor,  and  after  the 
ejectment  suit  was  commenced. 

By  consent,  theaction  of  ejectment,  and  the  equity  cause, 
were  tried  together.  The  bill  and  answer  were  read.  Com- 
plainants introduced  a  witness,  who  proved  that  sometime 
after  Baldwin's  purchase,  he  built  some  negro  cabins  a  few 
yards  over  the  line,  on  this  lot  No.  142;  any  person  who 
knew  the  lines,  could  have  discovered  that  the  cabins  were  on 
the  lot.  Taylor  lived  on  a  lot  cornering  with  lot  No.  142,  and 
if  he  knew  the  lines,  would,  in  all  probability  have  known 
that  the  cabins  were  on  it.  Heard  Crabb  say  he  had  made 
Baldwin  a  limited  bond  ;  that  if  the  money  was  paid  at  the 
time  it  was  due,  25th  December,  1847,  he  was  to  have  the 
land,  and  if  not  punctually  paid,  it  was  to  be  no  trade,  and 
the  land  was  to  belong  to  him  (Crabb).  DuBose  was  in  pos- 
session when  the  action  of  ejectment  was  commenced ; 
there  had  been  as  much  as  forty  acres  cleared,  and  was 
worth  two  dollars  and  fifty  cents  per  acre,  for  rent. 

1st.  Defendants  offered  in  evidence  the  original  plat  and 
grant,  from  the  State  to  Robert  II.  Elliott ;  dated  16th  De- 
cember, 1837,  for  said  lot. 

2d.  A  deed  from  Elliott  to  Benjamin  Crabb,  to  said  lot, 
dated  27th  April,  1846. 

3d.  A  deed  from  Crabb,  to  William  Taylor,  dated  8th 
December,  1850. 

1st.  The  Court  charged  the  jury,  that  if  they  believed  that 
Taylor  was  an  innocent  purchaser,  without  notice  of  Bald- 
win's purchase,  or  possession,  then  he  is  entitled  to  recover 
the  premises. in  dispute,  and  rent  therefor  as  proved. 

2d.  That  if,  from  the  answers,  and  other  evidence,  they 
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believed  that  the   copy    bond  attaclie<],    as  an  exhibit  to  the 
bill,  is  a  true  copy  of  the  bond  from  Crahb   to  lialdwin,  and 
that  Taylor,  at  the  lime  he    purchased,   had  noiice  of  Bald- 
win's former  purchase  and  possession,  and  that  he  had  ten- 
dered the  purchase  money,  witli  interest,  within  a  reasonable 
time   then    they  ought  to  find,   that   upon  Iiis    payment  of 
the  purchase  money  and  interest,  tliat  Crabb  execute  and  de- 
liver to  him  a  deed  for  the  premises,  atid  that  Taylor's  action 
of  ejectment  be    perpetually    enjoined.     The  Court  being  of 
opinion  that  the  terms  of  the  bond    for  titles,  did  i]ot  annul 
the  contract,  if  the    money  was  not  paid   on  the  day  it  was 
due,  but  that  the  vendee  had  a    reasonable  time  afterwards, 
within  which  to  pay,  and  call   for  titles.     To  which  charge 
defendants  excepted. 

The  jury  found  for  the  complainants — enjoining  perpetu- 
ally the  action  of  ejectment,  and  that  upon  the  payment  of 
the  purchase  money,  with  interest,  to  Crabb,  that  he  execute 
titles  to  Baldwin. 

Whereupon,  defendants  tender  their  hill  of  exceptions,  as- 
signing as  error,  the  charge  of  the  Court,  and  the  verdict 
aforesaid. 

Hood  &  Robinson,   for  plaintiff  in  error. 

Douglass   &  DouaLAss ;  and  E.  H.  Beall,  contra. 

By  the  Court. — BexVning  J.  delivering  the  opinion. 

The  question  is,  whether,  the  second  charge  of  the  Court 
was  right  ?  That  charge  amounts  to  this,  that  lime  was  not 
of  the  essence  of  the  contract;  that,  although,  Baldwin,  did 
not  offer  to  pay  the  purchase  money  on  thci  day  it  fell  due, 
y^Xy  the  contract  of  purchase,  still  subsisted,  and  he  had  still 
a  reasonable  time  within  which,  to  pay  that  money.  Was 
this  charge  right? 

The  general  principle,  no  doubt,  is,  that,  in  equity,  time  is 
not  of  the   essence    of  the  "contract.     That    this    is  true  of 
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mortgages,  and  bonds  witli  penalties,  is  familiar  doctrine. 
Indeed,  it  is  true,  at  law,  of  bonds  with  penalties;  and,  we 
may  say,  also  of  mortgages,  in  this  State,  for  in  this  State, 
we  may,  if  not  must,  foreclose  mortgages  at  law. 

And  I  think  it  doubtful  myself,  whether,  the  conclusion  to 
be  drawn  from  the  English  authorities,  as  they  at  present 
stand  is  not,  that  time  i«  in  no  case  of  the  essence  of  the 
contract.  I  think  it  certain,  that  they,  at  least,  do  not  go 
further  than  this,~that,  it  is  possible  so  to  frame  a  contract, 
that  time  shall  be  of  its  essence. 

Conceding,  however,  that  a  contract  may  be  so  framed, 
that  time  shall  be  of  its  essence,  the  question  is,  whether  the 
contract  in  the  present  case,  was  so  framed. 

What  is  the  lest?  This, I  suppose,  we  may  say,  that  the 
words  shall  be  such,  that  they  clearly  show  the  intention 
to  be,  that  time  shall  be  of  the  essence  of  the  contract,  2 
JVfiite  fy  Tudor.j  Lead.  Cos.  19;  and  what  words  will  h% 
sufficient  for  this?  Words,  at  least, as  strong  as  these,  "that 
the  agreement  shall  be  void,  unless  the  purchase  be  com- 
pleted on  a  certain  day."     2d  Ibid. 

Are  there  any  such  words  in  this  agreement?  There  are 
not.  This  agreement  is  evidenced  by  a  bond  for  titles,  and 
the  condition  of  that  bond,  is  as  follows:  "  The  condition 
of  this  obligation,  is  this,  that  if  the  said  Benjamin  Crabb 
shall  make, or  cause  to  be  made,  to  the  said  Baldwin,"  **a 
good  and  sufficient  title''  "  to  lot  No.  one  hundred  and  forty- 
two,"  "  when  the  said  Moses  F.  Baldwin  shall  have  paid,  to 
the  said  Crabb,  the  sum  of  one  hundred  and  fifty  dollars, 
which  payment  is  to  be  made  by  the  twenty-fifth  of  Decem- 
ber, that  ilien  ihe  above  bond  or  obligation,  shall  be  null 
and  void,  orherwise  to  remain  in  full  force.'' 

There  is  nothing  in  these  words,  importing  that  the  contract 
of  purchase  was  to  be  void,  if  the  purchase  money  was  not 
paid  on  the  appointed  2.5ih  of  December.  They  merelysay, 
that  the  vendor's  bondshaW  be  void,  when  he  makes  a  title; 
and,  that  he  must  make  a  title,  when  the  purchase  money  is 
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paid,  and,lViat  the  purchase  money  is  to  be  paid  on  the  25th 
of  December.  They  do  not  go  further,  and  say,  that  if  the  pur- 
chase money  is  not  paid  on  that  day,  the  contract  of  pur- 
chase is  to  be  void. 

We  think,  then,  that  these  words,  taken  by  themselvres 
are  not  sufficient,  to  show  it  to  have  been  the  intention  that 
the  contract  of  purchase  was  to  be  void,  unless  the  pui chase 
money  was  paid  on  the  25lh  day  of  December. 

And  this  view  from  the  words,  is  confirmed  by  the  con- 
duct of  the  parties.  Baldwin,  the  purchaser,  went  into  pos- 
session at  the  time  of  the  purchase,  and  he,  and  his  assignee, 
DuBose,  have  remained  in  possession  ever  since. 

In  this  conduct,  Crabb  and  liis  assignee,  Taylor,  acqui- 
esced, until  the  bringing  of  the  ejectment,  which  was  brought 
only  a  short  time  before  the  commencement  of  the  bill. 
They  did  not  complain;  they  did  not  demand  re-possession 
of  the  land,  or,  of  the  bond  for  titles;  they  did  not  offer  to 
return  the  note  given  for  the  purchase  money,  until  they 
came  to  answer  the  bill.  AH  this  goes  to  show,  that  the 
parties,  themselves,  interpreted  their  contract,  as  not  mean- 
ing, that  time  was  to  be  of  its  essence. 

We  think,  then,  that  the  Court  was  right,  in  the  part  of 
its  charge,  in  which,  it  told  the  jury,  that  time  was  not  of 
the  essence  of  the  contract 

Was  the  Court  also  right  in  the  other  part  of  its  charge, 
in  which  it  told  the  jury,  that  Baldwin  was  entitled  to  a 
reasonable  time  within  which,  to  pay  the  purchase  money? 
We  think  so.  This  part  of  the  charge,  was  but  a  corollary 
from  the  first  part  So,  if  that  was  right,  this  was,  of  ne- 
cessity, right  This,  indeed,  was,  I  believe,  not  disputed. 
The  first  chpr^n  was  in  favor  of  the  plaintiff  in  error.  The 
two  charges  are  all  the  decisions  stated  in  the  bill  of  excep- 
tions. 

There  was  no  motion  for  a  new  trial.     Therefore  the  ac- 
tion of  the  jury  cannot  come   before  this  Court,  consequent- 
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ly,  there  can  be,  for  this   Ccjurt,  no   further  questiv  n  in  this 
case. 

Judgment  affirmed. 

McDonald  J.  did  not  preside  in  lliis  case,  being  absent  on  account  of  illneas. 


Samuel  H.  Causey,  ex'or,  plaintifFin  error, vs.  Wiley,  Banks 
&  Co.,  and  others,  defendants  in  error. 

[1.]  It  is  competent  to  prove  a  fact  which  tends  to  establish  a  mfttter  not  di- 
rectly in  issue,  but  which  when  proven,  may  be  entitled  to  some  weight,  on 
the  trial  of  the  main  issue  between  the  parties. 

[2.]  Facts  which  came  to  the  knowledge  of  a  witness,  by  reason  of  bis  being 
connected  with  the  ea!<e  as  attorney  al  law,  cannot,  under  the  statute,  be 
given  in  evidence  by  him. 

[3.]  If  there  be  le*ral  capacity,  and  no  imposition  or  fraud,  a  contract  of  surety- 
ship is  binding;  but  weakness  of  capacity  on  the  part  of  the  surely,  and  the 
fact  that  it  is  a  contract  of  suretyship,  may  be  considered  on  the  issue  of 
fraud  in  procuring  it. 

[4.]  A  charge  to  the  jury,  that  '-fraud  is  not  to  be  presumed,  but  must  be  proved 
by  those  alleging-  it,"  unexplained,  is  not  a  lejcai  charge  in  a  case  in  which 
there  is  evidence  of  facts  and  circumstances  tending  to  prove  fraud. 

In  Equity,  in  Crawford  Superior  Court.  Tried  before 
Judge  Lamab,  at  September  Term,  1858. 

This  was  a  bill  originally  filed  by  Lemon  M.  Causey, 
against  Wiley,  Banks  &  Co.,  and  others.  The  complainant 
subsequendy  dying,  his  executor,  Samuel  II.  Causey,  was 
made  the  party  complainant,  in  whose  name  the  cause  pro- 
ceeded to  a  hen  ring. 

Theobject  of  the  bill  was  to  relieve  complainant  from  lia- 
bility on  tiiree  promissory  notes,  each  for  $1,200  00,  given  to 
Wiley,  Banks  &.  Co.,  signed  by  William  J.  Causey,  as  priuci- 
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pal,  and  the  said  Lemon  M.  Causey,  as  secnrify,  on  the  ground 
thai  said  Lemon  M.  was  induced  to  sign  said  notes  assuretv 
by  the  false  and  fraudulent  misrepresentations  of  defendants.' 
Complainant  was  the  fatherof  said  Wm.  J.,  and  the  bill  alleges 
that  "owing  to  his  bodily  and  mental  infirmities,  brought  on 
by  a   stroke  of  paralysis,  under  which  be  labored  and  lan- 
guished for  eighteen  months  or  thereabouts,  previous  to  the 
time  of  signing  said  notes,"  most  of  complainant^s  business 
was  in  the  hands  of  his  son,  the  said  William  J. 

The  case  was  heard  upon  the  bill,  and  answers  and  proofs. 

The  jury,  under  the  charge  of  the  Court,  found  for  the  de- 
fendants; whereupon,  complainant   moved  for  a   new  trial 
upon  the  following  grounds,  viz: 

1st  Because  the  Court  erred  in  admitting  the  testimony  of 
Nicodemus  Andrews,  and  in  overruling  plaintiff's  objections 
thereto,  viz :  that  it  was  irrelevant,  and  was  res  inter  alias 
actoy  not  tending  to  illustrate  the  real  issues  made  by  the 
pleadings. 

2d.  Because  the  Court  erred  in  admitting  the  testimony  of 
Francis  H.  Murdock,  and  in  overruling  plaintitPs  objections 
thereto,  viz:  that  it  was  irrelevant  in  this,  that  the  situation 
of  William  J.  Causey,  when  he  conmienced  business  in  1849, 
did  not  tend  to  illustrate  any  idea  made  by  the  pleadings  in 
the  cause. 

3d.  Because  the  Court  erred  in  admitting  the  interrogato- 
ries of  James  A.  Miller,  and  in  overruling   plaintiff's  objec- 
tions thereto,  viz:  that  the  said  testimony  referred  to  a  letter 
or  letters  which  were  not  produced,  or  accounted  for,  or  ex- 
hibited to  the  answers  of  defendants,  or  either  of  them  ;  that 
the  testimony  related  to  a  transaction   wholly  and  entirely 
void,  it  being  an  attempt  to  make  Lemon  Causey  liable  for 
the  debt  of  another,  without  any  writing  signed  by  said  Lem- 
on, or   another  authorized  by  him,  charging  him  with  the 
payment  of  such   debt,  and  because  if  admissible,  notwith- 
standing the  foregoing  objections,  it  was  irrelevant,  and  rela- 
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ted  to  a  transaction  and  credit,  other  than,  and  wholly  dis- 
tinct from,  the  debt  or  demand  now  in  controvery. 

4th.  Because  the  Court  erred  in  admitting  the  testimony  of 
Harrison  H.  Collier,  and  in  overruling  plaintiflPs  objection 
thereto,  viz :  that  the  same  was  irrelevant. 

5th.  Because  the  Court  erred  in  admitting  the  will  and 
codicil  to  Lemon  Causey's  will,  said  codicil  dated  l8th  July, 
1853,  and  in  overruling  plaintiff's  objection  thereto, viz:  that 
the  same  was  irrelevant,  and  tended  to  illustrate  no  issue 
made  upon  the  pleadings. 

6th.  Because  the  Court  erred  in  admitting  the  deed  from 
Lemon  Causey  to  Samuel  H.  Causey,  John  Causey,  Little- 
berry  Causey,  and  James  M.  Sanders,  dated  17lh  May,  1853, 
and  in  overruling  piaintifi^s  objection  thereto. 

7th.  Because  the  Court  erred  in  rejecting  the  testimony  of- 
fered by  Green  P.  Culverhouse,  Esq.,  to  prove  the  contents 
of  certain   interrogatories  which  had  been  sued  out  in  the 
case  for  Elizabeth  Walker,  had  been  read  on  a  former  trial, 
the  said  Elizabeth  having  been  proven  to  have  died  since 
said  former  trial,  and  he,  the  said  Green  P.  Culverhouse,  hav- 
ing stated  that  he  was  counsel  in   this  cause,  acquired  bis 
knowledge  of  the  contents  of  said  interrogatories  during  his 
relation  as  counsel  to  the  cause,  and  as  he  believed,   in  con- 
sequence of  that  relation,  as  but  for  that  fact  he  did  notthink 
he  should  have  paid  attention  to  the  reading  of  J'aid  ques- 
tions and  answers  in  open  Court,  or  should  have  read  them 
out  of  Court,  as  he  had  frequently  done,  though  he  was  pres^ 
ent  and  heard  them  read    on  the  former  trial  in  open   Court, 
the  plaintiff  also  stating  that  he  had  no  other  witness  that  he 
knew  of,  by  whom  he  could  prove  the  contents  of  said  inter- 
rogatories and  answers, and  the  testimony  therein  given  hav- 
ing been  admitted  to  be  material. 

8th.  Because  the  Court  erred  in  stating  in  the  presence  and 
hearing  of,  and  to  the  jury,  in  response  to  a  question  pro- 
pounded by  one  of  respondent's  counsel,  while  addressing 
the  jury,  that  that  portion  of  Montfort's  answer  to  complain- 
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ant's  amendment,  in  the  words  following, viz:  "this  defend- 
ant further  answering,  saiih,  that  he  had  no  reasons  to  believe 
then,  nor  does  he  now  believe,  that  the  said  Lemon  M.  Cau- 
sey, at  that  time,  from  the  infirmity  of  age,  disease  or  other 
cause,  either  mental  or  bodily,  was  incapable  of  knowing  his 
liability  in  signing  said  notes,'^  &c.,  was  directly  responsive 
to  the  allegations  in  said  amendment     [Abandoned.] 

9th,  Because  the  Court  erred  in  charging  the  jury,  as  fol- 
lows: "  I  am  requested  by  the  defendant's  counsel  to  charge 
you  as  to  the  consideration  of  this  contract  All  I  have  to 
say  as  to  the  consideration  of  the  contract  for  which  these 
DOtes  were  given,  is  this,  that  it  was  lawful  for  L.  Causey  to 
become  security  to  his  son  for  the  payment  of  these  notes, 
and  if  he  had  the  legal  capacity  to  contract,  that  no  equita- 
ble incapacity  can  be  alleged  so  far  as  a  want  of  considera- 
tion is  concerned*  But  few  securities  are  ever  benefitted  by 
incurring  such  liabilities,  but  if  done  voluntarily  and  without 
fraud,  they  are  nevertheless  liable.  The  authorities  read  by 
complainant's  counsel,  as  to  inadequacy  of  price,  and  in  case 
of  gross  and  palpable  inadequacy,  in  which  equity  will  su- 
pervene and  relieve,  only  establishes  the  principle  that  a 
Court  of  Equity  will  lend  its  aid  in  relief  of  such  cases  from 
the  presumption  of  fraud  which  arises,  as  no  man  would  be 
presumed  to  enter  into  such  contracts,  unless  fraud  or  impo- 
sition was  practiced  upon  him,  the  consideration  being  but 
of  little  or  no  inducement  to  do  so." 

10th.  The  Court  erred  in  all  that  portion  of  its  charge,  re- 
lating to  the  weak  and  imbecile   condition  of  complainant's 
mind,  and  the  purpose  for  which  evidence  of  his  mental  state 
was  admitted,  and  the  influence  it  should  have  upon  the  ju- 
ry, and  in  narrowing  the  issue  made   by  the  pleadings  to  a 
question  of  fraud,  or  no   fraud — thereby  excluding  the  jury 
from  a  consideration  of  the  question  of  undue  influence,  and 
the  circumstances  growing  out  of  the  confidential  relations 
existing  between  some  of  the  parties. 

Ilth.  Because  the  Court  erred  in  referring  in  general  terms 
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to  the  authorities  read  to  the  Court  from  Story's  Equity,  by 
complainant's  counsel,  and  in  not  reading  over  the  sections 
so  read  by  complainant's  counsel,  and  expounding  them  to 
the  jury,  and  in  adding  to  this  part  of  his  charge,  "  but  the 
Court  also  charges  you,  that  fraud  or  no  fraud  is  also  one  of 
the  controlling  elements  of  the  case." 

12th.  Because  all  those  portions  of  the  Court's  charge,  re- 
lating to  fraud,  weakness  of  mind,  and  inadequacy  of  con- 
sideration, are  general  and  abstract,  not  applied  to  the  partic- 
ular facts  and  circumstances  of  the  case,  and  well  calculated 
to  confuse  and  mislead  the  jury. 

13th.  Because  the  verdict  of  the  jury  is  contrary  to  law 
and  equity. 

14th.  Because  said  verdict  is  against  evidence,  and  with- 
out evidence  to  support  it. 

15th.  Because  said  verdict  is  decidedly  and  strongly  against 
the  weight  of  evidence. 

The  Court  overruled  the  motion  for  a  new  trial,  and  com- 
plainant excepted. 

CuLVERHOusE  ^*  Ansletj  Geo.  W.  Norman;  and  S.  Hall 
for  plaintiff  in  error. 

Cook  &  Montport,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

[1.]  This  voluminous  record  presents  points  on  the  single 
issue,  whether  the  original  complainant  was  circumvented  in- 
to the  signature  of  the  notes  as  surety  for  his  son,  William 
J.  Causey.  On  the  trial  of  an  issue  of  that  sort,  great  lati- 
tude is  allowed  in  the  admission  of  evidence;  and  circum- 
stances, seeming  to  have  little  or  no  connection  with  the 
principal  transaction,  are  often  looked  to,  because,  on  a  strict 
and  close  examination,  they  may  throw  light  upon,  and  ex- 
plain circumstances,  which  have  a  direct  bearing  upon  it, and 
which  are  in  evidence.     Whether  the  explanatory  circum- 
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Stances  are  sufficient  to  defeat  the  force  of  those  in  support  of 
the  main  issue,  is  a  question  for  the  consideration  of  the  ju- 
ry.     In  questions   of  fraud,  it  is  often  necessary  to  enquire 
into  the  quo  animo  of  the  parties ;  and  circumstances  to  elu- 
cidate that,  may  be  given  in  evidence.     It  may  be  of  conse- 
quence, too,  to  prove  a  knowledge  of  the  party  said  to  be  prac- 
ticed upon,  of  the  existence  of  a  certain  state  of  things  which 
is  disputed  by  him  ;  and  circumstances  tending,'even  remote- 
ly, to  establish  such  knowledge,  is  proper  evidence.      That 
L.  M.  Causey  took  up  a  note  signed  by  W.  J.  Causey  and  L 
M.  Causey,  given  the  year  before  the  matter  in  issue  took 
place,  taken  in  connection  with  the  fact  that  W.  J.  Causey  had 
conveyed  property  to  L.  M.  Causey  and  others,  to  pay  off 
such  liabilities,  is  admissible  on  the  question  whether  L.  M 
Causey  knew  of  the  pecuniary  embarrassments  of  W.  J.  Cau- 
sey, however  valueless  its  influence  may  be  on  that  part  of 
the  issue  which  related  to  the  conduct  of  the  parties  in  pro- 
curing the  signature  of  the  intestate  of  plaintiff  in  error  to 
the  notes. 

So  it  may  be  said  in  regard  to  Murdock's  testimony.  He 
proved  that  W.  J.  Causey  was  poor,  but  not  that  he  was  in- 
solvent Though  poor,  he  purchased  a  stock  of  goods,  and 
gave  a  mortgage,  but  there  is  no  evidence  of  antecedent  debts. 
But  it  is  evidence  to  be  considered,  that  he  commenced  bu- 
siness years  before,  without  means,  and  is  only  admissible  to 
prove,  inferentially,  that  his  father  had  knowledge  of  his  cir- 
cumstances at  the  beginning.  It  is  true,  that  it  is  slight  evi- 
dence that  he  continued  to  be  solvent. 

The  evidence  of  Miller  proved  the  existence  of  a  letter,  but 
not  its  contents,  and  is  only  admissible  as  evidence  of  the 
knowledge  of  L.  M.  Causey  that  his  son  was  then  without 
means.  There  is  nothing  in  the  evidence  of  Miller,  certain- 
ly, to  prove  the  existence  of  a  legal  or  moral  obligation  on  the 
part  of  L.  M.  Causey,  to  pay  the  debt  in  question,  and  it  could 
not  have  been  admitted  for  any  such  object.  The  presump- 
voi..  xxvir.- — 29. 
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tion  is  against  Miller's  having  written  snch  a  letter  as  would 
fix  a  liability  on  him,  and  if  he  did  not,  the  request  of  L.  M. 
Causey  was  not  complied  with.  For  the  same  reason,  the 
evidence  of  H.  H.  Collier  ought  to  have  been  received. 

[2.]  The  testimony  of  G.  P.  Culverhouse  was  inadmissible 
by  the  terms  of  the  statute,  and  ought  to  have  been  rejected, 
as  it  was. 

[3.]  There  is  no  error  in  the  charge  of  the  Court,  in  regard 
to  the  consideration  necessary  to  support  a  contract  of  surety- 
ship. If  there  be  legal  capacity,  and  no  imposition,  such 
contract  is  binding.  On  the  issue  of  fraud  or  no  fraud  ia 
procuring  the  contract^  weakness  of  capacity,  combined  with 
the  fact  that  it  is  a  contract  of  suretyship,  is  entitled  to  con- 
sideration. 

The  prominent  grounds  of  complaint,  of  the  judgment  of 
the  Court  below,  are  to  be  found  in  the  10th  and  12lh 
grounds  of  the  motion  for  a  new  trial,  and  amount  togeth- 
er, to  an  allegation  of  a  want  of  appositeness  in  the  charge 
of  the  presiding  Judge,  to  the  facts  and  circumstances  of  the 
case,  as  in  evidence  before  the  jury.  The  plaintifi^'s  coun- 
sel relies,  in  support  of  his  cause,  on  the  principle,  that  al- 
though weakness  of  mind,  short  of  legal  incapacity  to  con- 
tract, is  not  sufScient,  of  itself,  to  invalidate  the  note,  yet, 
very  slight  circumstances  of  fraud  or  imposition,  are  suffi- 
cient to  set  it  aside,  and  that  the  Court  ought  to  have  given 
the  jury  more  ex|)iicit  instructions  upon  that  point.  The 
Court  charged  the  jury,  in  sub.stance,  that  in  proportion  to 
the  mental  infirfhity  of  the  party,  he  is  to  be  supposed  to 
be  less  capable  of  resisting  importunity,  and  of  guarding 
himself  against  the  circumvention  and  machinations  of  those 
who  meditate  a  fraud  upon  him,  and  that  under  that  view 
of  the  case,  if  L.  M.  Causey  was  competent  to  contract,  he 
was  liable  on  the  notes,  and  should  be  decreed  to  pay  them, 
ludess  they  should  believe,  from  the  evidence,  a  fraud  was 
practiced  on  him,  it:  the  procurement  of  his  name,  as  se- 
security  on  the   notes,  by  Wiley,  Banks   &  Co.,  or  Theodo- 


Digitized  by 


Google 


MACON,  JANUARY  TERM,   1S59.  ^,, 

Caii-Jey,  ♦•x'or  vs.  Wilcy,  Brnks   tV  Co.  et  al.  - 

rick  N.  Monifort,  the  attorney  at  law,  or  some  orher  rii^i^f7 
with  their  knowledge  or  concurrenco,  and  it  is  a  settled  prin- 
ciple that  fraud  is  not  to  be  presinued,  but  must  be  proved 
by  those  alleging  it. 

We  think  that  this  charge  was   too  general,  and  not  suffi- 
ciently explicit,  as  to  the  legal  and   equirable  principles   ap- 
plicable to  the  case  made  by  the  bill,  answers  and  proof  and 
especially,  in  instructing  the  jury,  without  further  explana- 
tion, that 'Mt  is  a  settled  principle,    that  fraud  is  not   to   he 
p'resumed,  but  must  be  proved  by  those  alleging  it."     It  was 
in  proof,  in  this  case,  that  Lemon  .!.  Causey  had  been  a  lon^ 
time    afliicted    with  paralysis,  or  dead  palsy,  at  the  time  he 
signed  the    notes  as   security  for  his  son;  some  of  the   wit- 
nesses  thought  him   capable  of  attending  to  ordinary  busi- 
ness understandingly,  while  others  believed  him   to  be  in- 
competent.    The  defendant's,  creditors  of  William  J.  Causey, 
had  heard  of  his  embarrassments,  atid  so  well  satisfied  were 
they,  that  their  debt  was  in  jeopardy,  that  it  was  considered 
worth  a  trip  by  one  of  them,  from   Charleston  to  Crawford 
county,  in   this   State,  to  attempt  to  secure  it.     lie   went  to 
Knoxville,  accompanied  by  his  attorney  from  another  coun- 
ty, and  had  an  interview  with  the  debtor,  William  J.  Causey, 
who  was  a  favorite  son  of  his  paralysed  father;  the  creditor, 
the  attorney,  and  the  son,  after  an    interview    in  Knoxville, 
went  together  to  the  house   of  the  father,  and  soon  induced 
him  to  sign  the  notes   as  security;  the  son  at  the  time,  being 
utterly  insolvent.     The  imbecile  father  said  at  the  time,  and 
in  the  presence  of  the  parties,   according  to  the  answers,  af- 

'  ter  the  notes  had  been  signed  by  him,  that  it  was  the  ene- 
mies of  his  son  who  had  circulated  reports  injurious  to  his 
credit;  but  this  declaration,  indicated  tliat  he  believed,  at 
the  time,  that  his  son  was  solvent. 

The  Court,  on  the  hearing  of  such  a  cause  in  equity,  should 
give  in  charge  to  the  jury,  the  principles  on  which  Courts  of 
Equity  act,  in  reference  to  cases  of  this  sort.  **  When  the  par- 
ty executing  an  instrument,  is  a  weak  man,  and  liable  to  be 
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imposed  upon,  the  Court  will  look  upon  the  circumstances, 
and  the  nature  of  the  transactions,  with  a  very  jealous  eye, 
and  will  very  strictly  examine  the  conduct  and  behavior  of 
the  persons,  in  whose  favor  it  is  made.  If  it  see  that  any 
acis,  or  stratagems,  or  any  undue  means  have  been  used;" 
*'if  it  see  the  least  spark  of  imposition  at  the  bottom;  or 
that  the  donors,''  (security  here)  "is  in  such  a  situation 
with  respect  to  the  donee,"  (the  principal  in  the  note 
here)  "as  may  naturally  give  an  undue  influence  over 
him  ;  if  there  be  the  least  scintilla  of  fraud  in  such  a  case, 
the  Court  will,  and  ought  to  interfere."  Hill  on  Trustees^ 
Cl54)2dJ3m.  Ed. 

In  the  case  of  Griffin  vs.  DeveiiUe^  and  others^  reported 
in  the  appendix  to  the  3d  vol.  of  JVooddison^s  Leclures^ 
Lord  Chancellor  (Thurlow,  I  believe  it  was)  remarked  that 
"  the  Court  would  not  set  aside  the  voluntary  deed  of  a  weak 
man,  who  is  not  ab.'<olutely  non  coinpos,  nor  any  deed  of 
improvidence  or  profuseness,  for  these  reasons  merely,  when 
no  fraud  appears,  as  was  laid  down  by  Sir  Joseph  Jekyll  in 
Osmond  and  Fitzroy  ;but,  that  Sir  Joseph  Jekyll  might  have 
been  pleased  to  add,  that  from  these  ingredients  there  might 
have  been  made  out  and  evidenced  an  inference  of  fact,  that 
there  was  fraud  and  misrepresentation  used."  The  learned 
Chancellor  seems  to  have  laid  down  the  sound  rule,  and  the 
only  rule  which  can  protect,  elTectually,  weak  men  from  the 
machinations  of  artful  men  of  superior  mind,  viz  :  that  up- 
on proof  of  weak  mind,  and  that  the  instrument  was  exe- 
cuted without  consideration,  or  was  improvident  or  profuse, 
fraud  would  be  inferred,  and  to  rebut  it,  proof  must  be  made 
that  it  was  the  voluntary  act  of  the  party  himself,  unmoved 
by  the  words  or  conduct  of  the  party  taking  the  benefit  un- 
der it. 

The  latter  part  of  the  charge  under  consideration  unex- 
plained, may  have  misled  the  jury,  and  in  all  such  cases,  we 
hold  that  an  explanation  should  be  given,  to- wit:  that  fraud 
may  be  inferred  from  circumstances.     It  may  be  proved  un- 
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questionably,  like  any  other  charge.     Men  may  bo  convicted 
of  capital    offences   upon   circumstantial    evidence.     Fraud 
also,  majr  be  proved  by  circumstances,  but  it  is  not  fo  he  pre- 
sumed.    This    principle  may  be  ilhistrated    in  a  manner  to 
elucidate  the  law  of  this  case :    A.  being  a  man  of  powerful 
mind,  trades  with  B.,  a  person  of  weak  and  impaired  mind  • 
he  purchases   property  from  him,  and    pays  an    inadequate 
price;  this  is  proven,  and  the  evidence  stops  here.     Fraud  is 
not  to  be  presumed,  for  a  man  of  strong  mind  may  sell  prop. 
erty  for  greatly  less  than  its  value,  and  may  have  su/Ticient 
reasons  for  it,  but  if  it  be  shown   that    B.  was  a  person  of 
weak  mind,  and  easily  imposed  on,  fraud  may  be  presumed 
from  the  combination  of  the  two  circumstances,  strength  of 
mind  on  the  one  hand,  and  weakness  of  mind  on  the  other 
and  the  great  inadequacy  of  the  price  paid  for  the  property. 
The  proof  of  these   circumstances  alone,  would    throw  on 
the  person    taking   a  largely  disproportionate  benefit  under 
the  contract,   the   necessity   of  making  proof  that  there  was 
nothing  in  his  conduct   or  behavior  toward  the  party  with 
whom   he  made   the  contract,   showing  fraud ;  that   there 
was  nothing  of  imposition,  influence  or  encouragement,  to 
trade,  &c.,  &c. 

In  the  case  of  Chesterfield  vs.  Janscrij  2  Vescy.Sr.,    155, 
Lord   Hardwick  enumerates   several  species  of  fraud,  and 
the  law  on  the  subject,  summarily,  which  as  it  is  short,  I  will 
extract.     *'  1st.  Fraud  arising   from  facts  and  circumstances 
of  imposition,  which  is  the  plainest  case.     2d.  Fraud  may  be 
apparent  from  the  intrinsic  value  and  subject  of  the  bargain 
itself,  such  as  no  man  in  his  senses,  and  not  under  delusion, 
would  make,  on  the  one  hand,  and  as  no  hon«^st  or  tuir  man 
would  accept  on  tlie  other  ;  which  are  inequitable  and  uncon- 
scionable bargains,  and  of  such,  even  the  common  law  will 
take  notice.     A  third  is  such   as  may  be  prcsuuied  from  the 
circumstances  and  condition  of  the  parties  contracting;  and 
this  goes  further   than  the  rule  of  law,  which   is,  thai  fraud 
must  be  proved,  not  presumed  ;  but  it  is  wisely  established  in 
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a  Court    of  Equity,  to    prevent  taking  any  surr('[)tilious  ad- 
vantage of  the   weakness,  or    necessity    of  another,  which 
knowingly  to  do,  is   equally  against   conscietice,  as  to  take 
advantage    of  his  ignorance*.     A  fourth  kind    of  fraud  may- 
be  collected  and  interred  in  tlie  consideration  of  a  Court  of 
Equity,  from  the   nature  and  circumstances  of  the  transac- 
tion, as  leing  an  imposition    and  deceit,  on   other  persons 
not  parties  to  the   fraudulent    agreement."     The  law  upon 
this    subject    is  as  fully  slated    in   this  extract,  as  it  can  be 
found  in  the  same  compass,  any  where,  and  if  the  principles 
there  laid  down  are  analyzed,  it  will  be  found,  that  fraud  may 
be  established  by  circumstances,  as  well  as  by  positive  proof. 
Indeed,  like  most  crimes,  fraud  can  be  established,  generally 
by  circumslances  only;  for  when  nnni  determine, deliberate- 
ly, to  commit  a  fraud,  they  would  scarcely   avow  their  pur- 
pose; they  would  rather  lay   their  plans    so  adroitly  as   to 
avoid  detection,  and  the  worst  frauds  can  often  be  searched  out, 
only  by  circumstances  pointing,  more  or  less,  directly  to  the 
object  accomplished.    The  charge  of  the  Court  that  "  fraud  is 
not   to    be  presumed,  but  must  be  proved  by  those  alleging 
it,'^  is  no  doubt  correct  in  a  case  to  which  it  applies;  but,  in 
a  case  where  either  facts   or  circumstances  tending  to  estab- 
lish fraud,  are  in  proof,  it  cannot   apply.     To  say  that  fraud 
is  not  to  be  presumed,  is  equivalent  to  saying  that  it  is  not  to 
be  supposed  to  exist  without  proof,  either  positive  or  circum- 
stantial.    Such  an    isolated  charge,  without  explanation,  to 
do  away  its  positive  elFecls,  cannot  apply  to  any  case  where 
there  is  evidence  to  prove  fraud,  and  the  jury  are  not  left  to 
bare  presumption,  without  facts  or  circumstances  to  support 
it,  to  set  aside  the  alleged  fraudulent  transaction.     In  looking 
through   this   case,    such    facts   and    circumstances,  we  are 
bound  to  say,  are  in  proof,  as  to  call  for  a  charge  of  the  Court 
to  the  jury,  that  they  miglit  consider  the  facts  and  circum- 
stances, to  determine  the  issue  of  fraud  or  no  fraud.     The 
charge  as  delivered  by  the  Court,  without  explanation,   was 
well    calculated  to  make  an   impression  on  the  mind  of  the 
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jury,   that  in  the    opinion  of  the  presiding   Judge,  if  thev 
found  fraud  in  the  case,  it  must  be  upon  presumption  alone 
We  are  well  satisfied  that  such  was  not  the  intention     but 
the   absence,  of  such  intention  cannot  vary  the  law  of  the 


case. 


Judgment  reversed. 
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ARGUED  ANJ)  DETERMINED 

IN  THE 

SUPREME  com  OF  THE  STITE  OF  CEORGH, 

AT  ATLANTA, 
MARCH    TERM,    1859. 


SEPTI  H.  LUMPKIN,        ^ 
[ARLES.  J.  McDonald,  I  Judees. 
ilNRY  L.  BENNIXG,  j         ^ 


Present— JOSEPH  H.  LUMPKIN, 

CHAF 

HEi> 


Joseph  R.  Dukes,  plaintiff  in  error,  vs.  Enoch  Nelson,  ex-i^r-r^^ 
ecutor,  defendant  in  error.  -^^^  ^^' 

[1,]  That  a  vendee,  (of  a  slave,)  with  warranty,  sells  without  warranty,  doe* 
not  authorize  the  conclusion,  that  he  waives  his  warranty. 

[2.]  Although  a  person  who  holds  a  warranty  of  soundness  of  a  slave,  sells  tTie 
slave  without  himself  making  a  warranty  of  his  soundness,  yet,  it  does  not 
follow  of  necessity,  that  he  sustains  no  loss  by  the  slave's  unsoundness. 
That  will  depend  on  how  much  he  gets  for  the  slave,  as  compared  with  what 
he  gave  for  the  slave. 

[3.]  A  warranty  of  soundness,  is  not  negotiable. 

[4.]  A  breach  of  the  warranty,  is  matter  defensive,  in  a  suit  for  the  price. 

[5.]  [5.]  If  an  agent  buy  a  sla<re  in  his  own  name,  giving  his  own  note  in  pay- 
ment, and  taking  a  warranty  to  himself,  he  may,  when  sued  on  the  note, 
set  up  a  breach  of  the  warranty  in  his  defence. 

Complaint  on  note,  from  Cass  county.     Tried  before  Judge 
Crook,  at  March  Term,  1859. 

This  was  an  action  by  Enoch  Nelson,  executor  of  Hervey 
H.  Nelson,  deceased,  against  Joseph  R.  Dukes,  on  the  fol- 
lowing  promissory  note: 
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i)  likes  vs.  Xcl>on,  ex 'or. 

On  or  before  the  first  day  of  January,  1S55,  I  promise  to 
pay  H.  II.  Nelson,  or  bearer,  the  sum  of  nine  hundred  and 
fifty  dollars  for  value  received,  ihis  December  25th,  1854. 
(Signed,  JOSEPH  R.  DUKES. 

The  plaintiff  read  tae  note  in  evidence  and  closed. 

The  defence  was,  that  the  note  sued  on  was  given  for  a 
negro  boy  named  Henry,  which  H.  H.Nelson,  plaintiff's  tes- 
tator, sold  to  defendant,  and]which  negro  he  warranted  to  be 
sound,  but  which  was  unsound  at  the  time  of  the  sale. 

Defendant  first  offered  ^and  read  in  evidence  the  bill  of 
sale  from  plaintiff's  testator,  which  was  as  follows : 

Abbeville  Dist.,  So.  Ca, 

Received  of  Joseph  R.  Dukes,  ?950,  for  the  purchase  of  a 
boy  named  Henry,  I  warrant^sound  and  healthy.  This  De- 
cember 25th,  1854. 

(Signed,)  H.  H.  NELSON. 

Upon  this  bill  of  sale,  was  the  following  endorsement: 
'*  1855,  January  22d.  1  transfer  this  bill  of  sale  to  George 
H.  Gilreath.'' 

(Signed,)  "J.  R.  DUKES.^^ 

It  was  admitted  by  plaintiff  that  the  note  sued  on  was 
given  for  the  negro  named  in  the  bill  of  .sale. 

Defendant  next  proved  by  three  physicians,  that  the  negro 
died  of  a  disease  of  the  heart,  called  Hypertrophy,  and  that 
in  their  opinion,  the  negro  had  the^diseasc  at  least  one  year 
before  defendant  bought  him,  and  that  he  died  from  said 
disease,  and  that  they  would  have  given  nothing  for  him. 

Plaintiff  proved  by  one  physician  and  some  other  witness- 
es, that  in  their  opinion,  the  negro  was  not  diseased  at  the 
time  of  sale.  He  also  proved  by;Jonathan  Jordan,  who  was 
the  father-in-law  of  defendant,  that  defendant  informed  him, 
witness,  that  A.  Jefferson  Weems,  of  Cass  county,  Georgia, 
had  requested  him,  defendant,no^:make  Nelson  an  offer  for 
the  boy,  and  at  the  requestjof^defendant,  witness  went  to 
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Nelson  and  ollVrt d    liiiii  ulnc    Iiinidrod    and   fifty  dollars  for 
the  boy,  wliirh  lie  iinder^^tood  to  Le  Mr.  Wcenis  limit.     Nel- 
son at  first  declined  to  accept  this  oli'er,  but  afterwards   a  few- 
days  before  Dukes  left    South  Carolina,  he  sent  the  ne^ro  to 
him,  accepting  the  offer.     Dukes  carried  Henry  to  Cass  coun- 
ty, early  in  January,  1S55.     Witiioss  saw  Henry  a  few  days 
before  he   left — did   not   examine   hini;  he  appeared    to  be 
sound  and  heahhy.     In  Septemb«  r,  1857,  was  at  the  house 
of  defendant  in  Cass  county.     Henry  was   then  dead   and 
this  suit  had  been  commenced.     In  reply  to  a  remark  made 
by  witness,  that  it  would  be  hard  for  Nelson  to  lose  the  boy, 
defendant  said  he  had  nothing  to  do  with  the  lawsuit;  they 
had  merely  used  his  name  as  he  had  given  the  note  to  Nel- 
son; that  he  had  carried  the  boy  to  Cass  county,  for  Mr. 
Weems,  and  while  he  was  in  his  possession  he  saw  no  evidence 
of  unsoundness. 

Plaintiff  then  offered  and  read  in  evidence  the  following 
letter,  written  by  defendant : 

Cassville,  May  6lh,  1856. 
Mr.  Enoch  Nelson  : 

Dear  Sir:^l  received  yours  of  the  2d  of  April — twenty- 
two  days  on  the  way.     I  would  have  written  sooner  but  for 
circumstances,   being  from   home,  &c.     You   say  you  want 
the  money  for  Henry.     Now  let  me  know  the  longest  time 
you   can  wait  for  it;  you  are  not  in  need  of  it,  1  presume. 
I  have  been  a  little  pressed,  paying  /or  my  land,  and  times 
a  liule  hard.     Henry  died  some  time  ago  with  the  dropsy  ; 
he  is  no  more.     Now  come  out  and  buy  land  with  us,  and  I 
will  give  you  all  the  aid  that  you  could   wish,  as  I  am  ac- 
quainted.     l^rf   r^e    hear  from   you;  corn  is  plenty,  pretty 
fair  prospect  Jbr  wheat;  health  is  good  ;  my  family  well,  &c 
(Signed,)  J.  U.  DUKES. 

It  was  further  proved,  that  the  negro  Henry  died  in 
Weems'  possession,  and  that  Ke  belonged  to  Weems  when  he 
died;  that  Weems  bought  him  from  Gilreath  in  September, 
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1855;  that  Gilreath  bought  him  from  defendant  on  the  day 
the  transfer  on  the  bill  of  sale  to  him  bears  date.  ' 

After  the  testimony  closed,  defendant  requested  the  Court 
to  charge  the  jury: 

1st.  That  if  the  negro  had  the  seeds  of  disease  in  him  at 
the  time  of  the  sale  to  defendant,  and  afterwards  the  disease 
was  developed,  and  the  negro  died  of  the  disease,  the  defence 
is  complete,  and  they  should  find  for  the  defendant,  if  the 
negro  was  worthless  at  the  time  of  the  sale. 

2d.  That  notwithstanding  the  transfer  of  the  bill  of  sale, 

the  defendant  may  set  up  as  a  defence  to  the  action,  a  breach 

of  the  warranty  of  soundness  contained  in  the  bill  of  sale  ; 

[  and  if  the  jury  are  satisfied  that  the  negro  was  diseased  at 

'  the  time  of  the  sale,  and   in  consequence  thereof,  became 

worthless,  and  died,  they  should  find  for  the  defendant 

3d.  That  defendant  had  the  right  to  set  np  this  defence, 
notwithstanding  ho  may  have  sold  (he  negro. 

4th.  That  it  was  immaterial  whether  Dukes  bought  the 
negro  for  himself  or  Weems,  in  either  event  he  can  set  up 
the  defence  and  if  he  has  sustained  it  by  proof,  ihey  should 
find  for  defendant. 

5th.  That  if  Dukes  bought  the  negro  for  Weems,  Weems 
may  defend  through  him,  especially  if  they  believe  the  ne- 
gro died  in  the  possession  of  Weems. 

Each  and  all  of  which,  the  Court  refused  to  charge,  and 
counsel  for  defendant  excepted. 

The  Court  charged  the  jury,  that  if  Dukes  bought  with 
warranty  from  Nelson,  and  afterwards  sold  to  Gilreath,  and 
assigned  the  bill  of  sale  without  warranty,  then  he  could 
not  set  up  his  unsoundness  as  a  defence  in  this  action,  unless 
the  negro  was  unsound  at  the  time  he  bought  him  froni 
Nelson,  and  Nelson  knew  him  to  be  so.  And  that  it  was 
immaterial  whether  defendant  purchased  for  himself  or 
acted  as  the  agent  of  Weems ;  that  by  parting  with  the  bill 
of  sale,  without  warranty,  he  waived  his  legal  right  to  setup 
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this  defence,  and  in  the  absence  of  warranty  by  defendant 
he  could  not  avail  himself  of  the  defence  relied  on,  unless 
the  jury  were  satisfied  that  the  negro  was  unsound  when 
Nelson  sold  him,  and  that  Nelson  knew  it 

To  which  charge  counsel  for  defendant  excepted. 

The  jury  found  for  the  plaintiff  nine  hundred  and  fifty 
dollars,  besides  interest  and  cost;  and  counsel  for  defendant 
tenders  his  bill  of  exceptions,  assigning  as  error,  the  charge 
and  refusal  to  charge  above  excepted  to. 

Warren  Akix,  for  plaintiff  in  error. 

Underwood  &  Smith,  contra. 

By  the  Court, — Benning  J.  delivering  the  opinion. 

The  questions  are;  first,  was  the  Court  below  right,  in 
refusing  the  requests  to  charge?  Secondly,  was  it  right,  in 
its  charge  ? 

The  requests  amounted  to  this;  that,  if  there  existed  a 
breach  of  the  warranty  of  soundness,  made  by  Nelson  to 
Dukes,  the  breach  was  a  defence  to  Dukes,  although  he 
might  have  sold  the  negro,  and  transferred  his  bill  of  sale, 
containing  the  warranty ;  and  this,  whether  Dukes,  in  buy- 
ing from  Nelson,  did  or  did  not,  act  as  the  agent  of  Weems. 

The  charge  given  was,  in   part,  this ;  that,  even  if  there 
existed  a  breach  of  the  warranty,  it  would  be  no  defence  to 
Dukes,  if  he  had  sold  the  negro,  and  transferred  the  bill  of 
sale,  made  to  him,  by  Nelson,  unless  he  sold  the  negro,  with 
a  warranty  of  soundness,  made  by  himself;  because  if  he 
sold  the   negro,  and  transferred  his  warranty,  he  "^^  waived 
his  rights  under  the  warranty,  unless   he  himself  made  a 
similar  warranty? 

First,  was  this  part  of  the  charge  right?     Is  it  true,  that 
if  Dukes  sold  the  negro,  and  transferred  the  warranty  made 
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to  him,  without  himself  making  any  warranty,  he  ivaived 
his  rights  under  the  warranty  made  to  him?  We  do  not 
think  that  it  is. 

[I.]  An  implication  that  a  man  has,  by  his  mere  conduct, 
waived  a  right,  he  insisting,  that  he  has  not,  is  a  strong 
measure,  and  not  to  be  resorted  to  lightly.     The  case  in 
which  such  an   implication  is  allowable,  must  be  a  case  in 
which,  his  conduct  has  been   acted  on  by  another  person 
who  would  suffer,  unless  the  implication  were  made;  and  a 
case,  one  in  which,  the  conduct  was  such,  that  a  reasonable 
man  might  be  excused  for  acting  on  it.     Now,  did  any  body 
act  on  the  idea,  that  Dukes,  by  selling  this  negro,  and  trans- 
ferring his  warranty,  and  by  not  making  any  warranty  him- 
self, UYA/rec^  his  rights  under  his  warranty?     Did  Gilreath 
do  so  in  purchasing  as  he  did,  from  Dukes  ?     Of  what  bene- 
fit could  it  be  to  him,  that  Dukes  should  waive  his  rights 
under  his  warranty  ?     It  could  be  of  no   possible  benefit  to 
him.     It  was  possible,  and  probable,  that  a  transfer  of  those 
rights  to  Gilreath,  might  be  of  benefit  to  him,  but  not,  that 
a  waiver  of  them  could.     Still  more  is  all  this  true  of  Weems, 
who  bought  of  Gilreath.     The  idea,  that  Dukes  had  waived 
the  warranty,  was  not  one  that  could,  possibly,  make   any 
part  of  the   inducement    to   him,   to  purchase  of  Gilreath. 
Indeed,  this  idea   was  one  calculated,   rather   to  deter  both 
bim  and  Gilreath,  from  purchasing,  than,  to  incite  either  to 
purchase.     If  the  warranty  was  waived  by   Dukes,  it  was 
gone,  and  they,  both,  wore  cut  off  from  all  chance  of  profit- 
ing by  it;  \vi)ereas,  if  it  was  not  waived  by  him,  they  might 
think,  that,  as  they  would   hold    under  him,  lliey  would  be 
entitled  to  the  benefit  of  his  warranty.     Nelson   could  not 
have  acted   upon   the   idea,  that  Dukes,  by  transferring  his 
bill  of  sale,  waived  his  warranty,  for  whatever  he  did,  con- 
sisted in  the  sale  to  Dukes,  which,  of  necessity,  must  have 
taken  place,  before  the  sale  by  Dukes.     These  three  persons 
were  ail  there  were  of  whom,  it  was  possible,  to  say,  that 
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they  acted  on  the  idea,  that  Dukes  had  waivBd  his  warraniv 
Consequently,  as  they  did  not  act  on  the  i(iea,  it  must  be 
true,  that  the  ground  of  waiver  on  which  the  Court  puf  its 
charge,  was  not  sulficient. 

[2.]  Was  there  any  other  sufficient  ground  on  which  the 
Court  might  have  put  this  part  of  its  charge  ?  It  was  said  that 
as  Dukes  sold  the  negro  without  warranting  his  soundness  he' 
conld  not  have  snstain(»d  any  damage,  by  the  fact,  that  the 
negro  was  unsound  when  he  bought  him.  But  whether  this 
is  true,  or  not,  depends  entirely  on  the  price  at  which  he 
sold  the  negro.  It  might  be,  that  he  sold  the  negro  at  half 
price,  and  that  this  fall  in  the  price,  was  caused  by  the  ne- 
gro's unsoundness.  If  this  was  the  case,  the  unsoundness 
of  the  negro,  caused  him  to  sustain  loss  to  the  amount  of 
half  thj  price  he  paid  for  the  negro.  It  is  to  be  presumed^ 
that  he  did  sustain  a  loss  to  some  extent;  for,  it  is  to  be  pre- 
sumed, that  an  unsound  negro  sold  without  a  warranty  of 
soundness,  will  not  bring  the  full  price  of  a  sound  negro. 
We  must  presume,  then, y;r/wa /t/c/e,  that  Dukes,  although 
himself,  not  warranting  the  soundness  of  the  negro,  sustain- 
ed some  degree  of  loss  by  reason  of  his  unsoundness;  that 
he  got  for  him,  less  than  he  gave.  There  is,  then,  no  ground 
here  for  the  charge. 

[3.]   Did  not  Dukes's  transfer  of  his  bill  of  sale,  to  Gilreath, 
carry  all  of  his  rights  under  the  warranty   to  Gilreath  ?     It 
carried  none  of  them,  to  Gilreath,     The  bill  of  sale  was  not 
a  transferable  thing.     This   was  decided   by  this  Court,  in 
Broughtoii  vs,  Bacigett^  1  AV//y,  70 ;  a  case  in  every  essen- 
tial respect,  like  the  present.     There,  it  was   held,  that  the 
warrantee  retained  his  rights  under  the  warranty,  notwith- 
standiug,  that  he  had  transferred  his  bill   of  sale  containing 
the  warranty,  to  the  person   to   whom    he  sold  the    slave. 
Such  was  the  decision. 

I  would  not  be  understood  as  meaning  to  say,  that  there 
could  not  be  a  case  in  which,  the  vendee  of  personal  proper- 
ty, might  nut  be  entitled  to  the  benefit  of  a  warranty  made 
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to  bis  vendor.  I  can  conceive  of  cases  in  which,  the  vendee 
would,  in  my  opinion,  be  entitled  to  the  benefit  of  a  war- 
ranty made  to  his  vendor.  Certainly,  however,  the  legal 
title  to  the  warranty  will  remain,  in  all  cases,  with  the  ven- 
dor, as,  a  warranty  is  not  a  negotiable  thing  at  law. 

[4.]  It  was  argued,  that  the  only  remedy  for  a  branch  of  a 
warranty,  is  an  action  on  the  warranty;  that  such  breach  is 
matter  that  is  not  pleadable  in  defence^  to  an  action  for  the 
price.  And  there  are  a  few  early  cases  that  look  this  way. 
But  they  are  not  sufficient  to  stand  a  moment,  against  the 
cases  on  the  other  side.  The  cases  on  that  side,  are  numer- 
ous; they  go  back  in  a  long  series,  far  into  the  past;  failure 
of  consideration  being  an  old  defence;  they  are  not  confin- 
ed to  any  one  place  or  country,  but  exist  wherever  the  com- 
mon law  prevails;  they  have  in  their  favor  the  whole  of  the 
argument  from  expediency,  for  they  make  one  action,  ac- 
complish the  work  of  two  actions.  We  cannot  yield  to  this 
argument. 

[5.]  Hitherto,  I  have  been  proceeding,  with  an  eye  to  that 
branch  of  the  evidence  which  made  Dukes,  a  principal  in 
the  purchase  of  the  negro.  It  is  time  to  turn  to  the  branch 
of  the  evidence  which  makes  him  an  agent  in  the  purchase ; 
the  agent  of  Weems.  Supposing  him  to  have  acted,  in  the 
purchase,  as  the  mere  agent  of  Weems,  was  that  a  thing,  to* 
exclude  him  from  the  defence  of  a  breach  of  the  warranty  ? 
We  think  not.  His  acting  as  agent,  if  he  so  acted,  was,  as 
far  as  appears,  unknown  to  the  vendor,  Nelson.  It  does  not 
appear,  that  his  principal's  name  was  disclosed  to  Nelson. 
At  any  rate,  Nelson's  administrator,  the  plainiifl^  in  the  suit, 
has  elected  to  treat  him  as  principal,  and  he  has  made  no 
objection  to  being  so  treated.  This  estops  the  plaintiff  from 
saying,  that  he  was  not  principal,  and  therefore,  that  the  loss 
was  not  his,  but  was  Weems's. 

[5.]  Again,  suppose  we  exclude  Dukes  from  the  defence, 
on  the  ground,  that  he  acted  as  agent ;  as  the  agent  of  Weems. 
In  that  case,  we  give  the  right  to  sue  for  the  breach  of  the 
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warranty,  to  Weems;  and  consequently,  the  onliTeflfe^TT^. 
be,  that  we  make  Dukes  pay  Nelson,  Weems  pay  Dukes    ^^i 
Nelson  pay  Weems.     So,  the  loss  will  at  last  fall  on  Nels 
Why,  then  not  let  it  do  so  at  first?     Why  not  let  D  k^^* 
when  sued  for  the  price,  set  up  the  breach  of  the  warranT' 
for  the  benefit  of  Weems,  his  principal  ?     We  see  no  re       ^ 
why  we  should  not.     Of  different  routes  in  law,  that  route 
ought  to  be  taken,  which  is  the   shortest,  the  quickest  and 
cheapest. 

Upon  the  whole,  then,  we  do  not  see  any  ground  that  in 
our  opinion,  was  sufficient  to  justify  the  part  of  the  charge 
in  question.    What  the  Court  should  have  charged  is    we 
think,  about  as  follows:  That  a  breach  of  the  warranty/ was 
matter  which  Dukes  had  the  right  to  rely  on,  in  his  defence 
and  this,  whether,  in  selling  the  negro  himself,  if  he  did  sell 
the  negro,  he  sold  him,  with,  or  without  a  warranty  •  that  if 
he  sold  the  .negro  without  a  warranty,  the  measure  of  his 
damages,  was  the  difierence  between  what  he  gave,  and  what 
he  got,  for  the  negro;  that  if  he  was  acting  merely  as  the 
agent  of  Weems,  then  the  measure  of  the  damage,  was  the 
loss  sustained  by  his  principal,  Weems ;  and  that  the  note 
ought  to  be  reduced  by  a  sum  equal  to  what  the  jury  might 
find  the  damage  to  be. 

From  what  has  been  said,  it  must  be  apparent,  that  we 
consider  the  requests  as,  in  the  main,  proper.  It  is  needless, 
therefore,  to  say  anything  further  as  to  them. 

Judgment  reversed. 


vox-.   XXVII. — 30 
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Maiden  A.  Godfrey,  plaintiff  in  error,  vs.  John  T.  Godfrey, 
defendant  in  error. 

The  evidence  in  support  of  an  application  for  an  order  of  publication,  in  a  di- 
vorce case,  was,  the  returns  of  the  Sheriffs  of  two  counties,  showing  that  the 
defendant  Was  in  neither  of  those  counties. 

Heldj  That  this  evidence  was  not  sutficient. 

Divorce,  from  Gordon  county.  Decision  by  Judge  Crook, 
at  chambers,  January  15th,  1859. 

Maiden  A.  Godfrey  filed  her  petition  against  John  T.  God- 
frey, her  husband,  for  a  divorce,  on  the  ground  of  wilful  and 
continued  desertion.  The  petition  alleges,  that  she  was  mar- 
ried to  John  T.  Godfrey  in  the  year  1851,  in  ihe  county  of 
Lumpkin,  and  that  in  1854,  they  removed  to  the  county  of 
Gordon,  where  they  lived  together  about  ten  months,  when 
defendant  abandoned  her,  and  has  never  since  returned, 
"but  is  now  living  in  Lumpkin  county,  in  this  State;"  and 
"that  said  willful  and  continued  desertion  has  existed  more 
than  three  years,"  &c.  The  suit  was  brought  in  Gordon 
county. 

The  original  and  copy  petition  and  processes  were  forward- 
ed to  the  Sheriff  of  Lumpkin  county,  who  returned  them  with 
the  following  entry  thereon:  "  Search  made  and  the  defend- 
ant not  to  be  found.'^  The  original  and  copy  were  then 
placed  in  the  hands  of  the  Sheriff  of  Gordon  county,  the 
county  of  petitioner's  residence,  and  from  which,  it  was  al- 
leged, defendant  had  absconded.  The  Sheriff  of  Gordon 
county  returned  that  defendant  was  not  to  be  found. 

Petitioner,  by  her  counsel,  then  applied  to  the  presiding 
Judge  of  the  Circuit,  at  chambers,  for  an  order  of  publica- 
tion in  the  usual  terms,  in  cases  of  absent  defendants. 

The  Judge  refused  to  grant  the  order  on  the  following 
grounds : 

1st  Because  said  order  cannot  be  made  at  chambers. 
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2d.  Because  there  is  not  sufficient  proof  that  defendant  re- 
sides out  of  the  Slate. 

To  which  decision  counsel  for  petitioner  excepts. 

M.  Francis,  for  plaintiff  in  error. 

Johnson,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Did  the  Court  below  err,  in  refusing  to  grant  the  order  for 
publication  ?     We  think  not 

The  divorce  cases  in  which,  the  Court  is  authorized  to 
grant  orders  of  this  kind,  are  cases  in  which,  the  defendants 
"  shall  be  out  of  the  limits  of  this  Slate.'^     Cobb  Dig.  224. 

Did  the  evidence  in  this  case,  show,  that  the  defendant 
was  out  of  the  limits  of  this  State  ?  It  did  not,  by  any  means. 
It  merely  showed,  that  he  was  out  of  two  counties  of  the 
State. 

We  think,  that  the  application  ought  to  have  been  accom- 
panied by  more  evidence  than  this — by,  at  least,  the  affidavit 
of  the  plaintiff,  or,  of  some  other  person,  stating  her  belief, 
(and  the  reasons  for  it,)  that  the  defendant  was  out  of  the 
State. 

Useless  to  consider  the  other  ground. 

Judgment  affirmed. 


John  B.  Elrod,  plaintiff  in  error,  vs.  Gilliland,  Hov^ell  & 
Co.,  defendants  in  error. 

An  Act  o/the  Legislature  repealing  laws  and  par^*  of  lawa  militating  against 
that  Act,  repeals  an  Act  having  conflicting  provisions,  so  far  only  afl  the  two 
Acts  are  repugnant  to  each  other« 
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Ca.  Sa.  and  Certiorari,  from  Murray  county.     Decision  by 
Judge  Crook,  at  March  Term,  1858. 

John  B.  El  rod  was  arrested  under  a  capias  ad  satisfaci- 
enduTTiy  issued  at  the  suit  of  Gilliland,  Howell  &  Co.  Theca. 
sa.  bore  date  2d  October,  1858;  he  was  arrested,  and  on  the 
13th  November,  1858,  gave  bond  for  his  appearance  at  the 
January  Term  of  the  Inferior  Court,  to  take  the  benefit  of  the 
Act  of  1823,  for  the  relief  of  honest  debtors.  At  the  January 
Term  of  said  Court,  Elrod  appeared  and  moved  the  Court  to 
be  discharged,  on  the  ground,  that  the  4th  section  of  the  Act 
of  the  General  Assembly,  passed  11th  December,  1858,  re- 
pealed the  Act  of  1823,  and  was,  in  efiect,  a  discharge  of  de- 
fendant from  imprisonment.  The  Inferior  Court  granted  the 
motion,  and  discharged  defendant  from  custody ;  to  which  de- 
cision counsel  for  Gilliland,  Howell  &  Co.  excepted,  and  ap- 
plied to  Superior  Court  for  a  ceriiurari.  Counsel  for  Elrod 
resisted,  at  chambers,  the  application  for  a  cerliorariy  ^nd  the 
merits  of  the  question  being  fully  argued  and  considered,  it 
was  agreed  that  the  decision  of  the  Judge,  upon  the  applica- 
tion for  certiorari,  should  be  regarded  as  a  final  adjudica- 
tion of  the  cause,  and  to  which  either  party  might  except. 

The  Judge  ordered  the  certiorari  to  issue,  holding  that  the 
judgment  of  the  Inferior  Court  discharging  defendant  was 
illegal. 

To  which  decision  counsel  for  Elrod  excepted. 

J.  S.  P.  Powell,  for  plaintiflf  in  error. 

A.  Farnesworth,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

The  Act  of  1823  is  not  absolutely  and  wholly  repealed  hj 
the  Act  of  December  11th,  1858.  If  it  was,  all  causes  pro- 
ceeding under  that  Act  would,  of  course,  have  to  fall  with  it. 

The  Act  of  1858  prescribes  the  mode  of  proceeding  in  ca- 
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ses  in  which  a  writ  of  capias  ad  satisfaciendum  shall  issue 
or  may  have  been  issued,  after  the  passing  of  the   Acf.     l[ 
does  not  apply  to  cases  in  which  a  writ  of  r^.  sa.  had  been 
already  issued,  and  the  defendant  had   been   arrested.     Such 
cases  are  excluded  by  its  terms.      Ttie  fourth  section   of  the 
Act  repeals  laws  and   /;Gr;75  of  laws  militating  ai^^ainst  that 
Act     If,  therefore,  there  be  a  prior  statnte,  Iiaving  j)rovisions 
conflicting  with  some  part  of  the  Act  of  1858,  but   not  with 
the  whole  of  it,  the  conflicting  parts  of  the  law  are  repealed 
and  none  other.      There  is  no  conflict  in   regard  to  arrests 
made  under  the  Act  of  1823,  prior  to  the  passing  of  tlie  Act 
of  1858.     The  Act  of  1823,  then,  is  a  good  Act,  so  far  as  the 
Act  of  1858  is  not  repugnant  to  it;  and  there  being  no  re- 
pugnancy as  to  cases  in  which  writs  oi  ca,  sa.  had  been  issued 
under  the  Act  of  1823,  prior  to  the  passing  of  the  latter  Act, 
the  former  Act  stands  good  as  to  them.      The  case  of  the 
plaintiflfin  error  cannot  be  supported  on  the  principles  here 
laid  down. 

Judgment  affirmed. 


—  ^-^ 

Daniel  R.  Mitchell,  plaintiff  in  error,  vs.  Joseph  .1.  Print- 
up,  defendant  in  error. 

A  new  trial  will  be  §:ranted  when  ihe  verdict  of  the  jury  i?  so  iint'eriain  that 
it  cannot  be  executed,  or  is  expressed  in  such  terms  ihat  an  oV>jeclionable 
part  caunot  be  set  aside  wilh  justice  to  boih  parties. 

Assumpsit,  from  Floyd  county.     Tried  before  Judge  Ham- 
mond, at  August  Term,  1858. 

This  was  an  action  by  Printup  against  Mitchell     The  ju- 
ry returned  the  following  verdict:  "  We  the  jury  find  for  the 


Digitized  by 


Google 


470  SUPREME  COURT    OF  GEORGIA. 


Milcliell  vs.  Prinliip. 


defendant  three  hundred  and  fifty  dollars,  with  costs  of  suit; 
and  find  further,  that  the  plaintiff  has  one-half  interest  in  the 
Biiena  Vista  property,  and  entitled  to  one-half  of  the  rent 
from  the  time  Mrs,  M.  A.  Choice  left  the  property,  up  to  the 
present  time." 

Plaintiff  moved  for  a  new  trial,  on  the  grounds,  that  the 
verdict  was  illegal,  uncertain  and  void,  and  could  not  be  en- 
forced, and  was  contrary  to  law  and  evidence,  and thecharge 
of  the  Court. 

After  argument,  the  Court  set  aside  the  verdict,  and  granted 
a  new  trial,  on  the  first  ground  in  the  rule  msi,  to-wii :  that 
the  verdict  was  illegal  and  void,  in  this,  that  the  latter  part 
thereof  is  inconsistent  with  the  first,  and  renders  the  whole  a 
nullity.    All  the  other  grounds  were  overruled. 

To  which  judgment  granting  a  new  trial  defendant  ex- 
cepted. 

Akin;  and  Shropshire,  for  plaintiff  in  error. 
Underwood  &  Smith  ;  and  D.  S.  Printup,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

There  are  nineteen  grounds  in  the  motion  for  a  new  trial. 
The  Court  granted  a  new  trial  on  the  first  ground  taken  in 
the  motion,  viz:  that  the  verdict  of  the  jury  is  illegal  and 
void,  and  cannot  be  enforced.  This  was  an  action  on  the 
law  side  of  the  Court,  and  there  is  no  process  known  to,  or 
used  in,  a  Court  of  law,  by  which  the  verdict,  as  found  by 
the  jury,  can  be  enforced.  The  suit  was  instituted  for  the  re- 
covery of  a  sum  claimed  to  be  due  to  the  plaintiff  from  the 
defendant  in  the  Court  below,  for  work  done,  materials  fur- 
nished, and  cash  advanced  by  the  plaintiff  to  the  defendant, 
in  and  about  the  business  of  the  defendant.  The  defendant, 
amongst  other  things,  pleaded  a  contract  made  by  the  plain- 
tiff with  the  defendant,  by  which  the  plaintiff  agreed  to  do 
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all  the  work,  &c.,  for  half  interest  in  certain  property  on^wrhi^ 
the  work  was  to  be  done,  and  the  plaintifl  had  done  and  per- 
formed the  work  himself^  under  said  contract,  and  not  for  th 
defendant;  and  he  pleaded  farther,  a  set-off,  for  cash  paid 
by  defendant  to  the  use  of  plaintiff,  &c.,  &c. 

There  was  no  plea  of  a  deed  made  by  defendant  to  plain- 
tiff,  for  one  half  interest  in  the  property,  in  payment  of  plain- 
tiff's demand,  under  the   special  contract;  nor  did  the  de- 
fendant, in  his  plea,  make  a  tender  of  a  deed,  with  a,  pro/erf 
in  curia,  but  there   was  evidence  of  the  contract  gone  into 
very  fully  before  the  jury.     We  might  say,  that  the  verdict 
is  against  evidence,  for  the  defendant  certainly  cannot  be  dis- 
charged by  a  verdict,  until  he  pays  the  demand  sued  some 
way,  or  makes  proof  that  the  plamtiff  is  not  entitled  to  recov- 
er.     We  do  not  perceive  that  he  has  done  either  by  his  plead- 
ings or  proof.      If  he  sets  up  a  special  contract,  he  should 
plead  and  show   performance,  or  an  offer  and  readiness  to 
perform  on  his  part    It  is  sufficient  for  us  to  put  ourjudg- 
ment  on  the  same  ground  that  the  Court  below  awarded  a 
new  trial,  which  we  do,  and  affirm  his  judgment.    My  breth- 
ren are  of  opinion  that  we  can  order  a  reversal  of  the  judg- 
ment on  terms ;  but  the  terms  upon  which  the   reversal  is 
placed,  depend  so  much  upon  the  option  of  the  parties,  that 
it  amounts  to  nothing  more  than  a  reversal  by  consent,  de- 
pendent upon  their  voluntary  execution  of  the  verdict.    Ta- 
king the  whole  case  in  all  its  parts,!  am  inclined  to  the  opin- 
ion, that  it  is  a  very  proper  case  for  equity  jurisdiction. 

Judgment  affirmed,  but  it  may  be  reversed  conditionally. 
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Bogle  &   Fields,  plaintiffs  in  error,  vs.  James  M.  Maddox, 
defendant  in  error. 

Bogle  &  Fields  had  an  attachment  on  the  land  of  Hunter.  To  this  land  a  claim 
was  interposed  by  Woods  and  others,  who  derived  their  title,  from  Mad 
dox,  who  derived  his  title,  from  the  same  Hunter.  Maddox  sued  Hunter  by  pe 
tition,  for  the  establishment  of  the  deed  made  to  him,  by  Hunter-alleWno- 
that  it  was  lost.  Bogle  &  Fields  moved  to  be  made  parties  defendant  to°thil 
suit.     The  Court  overruled  this  motion. 

Held,  That  the  Court  did  right. 

Petition  and  motion,  from  Catoosa  county.     Decision  by 
Judge  Crook,  at  November  Term,  1858. 

The  facts  of  this  case  are  as  follows : 

Bogle  &  Fields  sued  out  an  attachment  against  Edwin  W. 
Hunter,  which  was  levied  upon  a  lot  of  land;  and  at  the  Oc- 
tober Term,  1856,  of  the  Superior  Court  of  said  county,  re- 
covered  judgment,  in  said  attachment,  against  Hunter.  To 
this  lot  of  land,  claims  were  interposed  by  Archibald  Woods 
MarkDeadman  and  Samuel  Plummer,  severally,  each  claim- 
ing certain  portions  thereof. 

This  land,  or  the  portions  severally  claimed  by  claimants 
was  conveyed  to  them  by  one  James  M.  Maddox,  and  pend- 
ing these  claims,  Maddox,  at  the  instance  of  claimants,  in- 
stituted  proceedings  to  establish  copies  of  a  power  of  attor- 
ney, and  a  deed  of  conveyance  executed  by  virtue  thereof 
the  originals  of  which  it  was  alleged  were  lost.  The  power 
of  attorney,  it  was  alleged,  was  made  by  Hunter,  to  one  John 
Richards,  authorizing  him  to  sell  and  convey  the  land  in  dis- 
pute, and  the  deed  executed  by  Richards,  in  pursuance  of 
said  power,  conveying  said  land  to  Maddox.  To  this  pro- 
ceeding to  establish  said  lost  papers,  Hunter  and  Richards 
were  made  parties  defendant.  And  Bogle  &  Fields,  at  No- 
vember  Term,  1858,  moved  the  Court,  upon  their  petition  set- 
ting forth  the  above  facts,  to  be  made  parties  defendants  in 
said  proceeding;  the  purpose  and  intention  of  the  claimants. 
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being,  to  use  said  copies,  if  established,  on  the  trial  of  t^ 
claim  cases;  and  if  said  papers  were  established  and  thus 
used,  petitioners,  Bogle  &  Fields,  will  be  defeated  in  said  cas- 
es, otherwise,  they  would  probably  succeed. 

The  Court  rehised  the  motion  to  make  petitioners  parties 
and  granted  an  order  establishing  said  copy  deed,  and  pow- 
er of  attorney,  in  lieu  of  the  lost  originals,  to  which  decision 
counsel  for  petitioners  except 

S.  W.  Caruthers;  and  CD.  McCutchin, for  plaintiffs  in 
error. 

Culberson  &  Hackett,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  overruling  the  motion  of 
Bogle  &  Fields,  to  be  made  parties  defendant,  in  the  proceed- 
ing of  Maddox  against  Hunter  and  Richards,  to  establish 
copies  of  the  lost  deed  and  power  of  attorney  ? 

The  relation  which  Bogle  &  Fields  bear  to  that  proceeding, 
is  such  as  grows  out  of  the  fact,  that  they  have,  against  Hun- 
ter, an  attachment  now  in  judgment,  levied  on  the  land  cov- 
ered by  the  lost  deerJ.     A  similar  relation  to  this,  is  borne  to 
the  proceeding,  by  each  of  the  three  claimants,  for  Maddox 
purchased  the  land  from  Hunter,  and  each  of  them,  purchas- 
ed a  part  of  the  land  from  Maddox.  The  question  then  is,  do 
all  persons  who  bear  such  a  relation  as  this,  to  a  prooceding 
of  this  kind,  have  the  right,  on  their  own  motion,  to  cause 
themselves  to  be  made  parties  to  the  proceeding?     The  an- 
swer to  this  question,  must  depend  on  what  is  the  meaning 
of  the  latter  part  of  the  sixth  section  of  the  Judiciary  Act  of 
1799,  for  that  is  all  the  law  there  is  that  bears  upon  the  ques- 
tion.    The  Act  of  1856,  to  provide  a   mode  for  establishing 
lost  papers,  does  not  contain  any    provision   on  the  subject 
who  are  the  proper  parties  to  the  suit  for  the  establishment  of 
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them.  Acts  of  1856,  238.  The  words  of  the  Judiciary  Act 
which  govern  the  question  are  the  following ;  **  and  the  said 
Courts  respectively  shall  have  power  and  authority  to  estab- 
lish copies  of  lost  papers,  deeds,  or  other  writings,  under  such 
rules  and  precautions  as  are,  or  may  have  been,  customary 
and  according  to  law  and  equity.''     Pr,  Dig.^  420. 

The  "  rules"  to  be  observed  were  to  be  such  as  were  **  cus- 
tomary and  according  to  law  and  equity" — that  is,  were  to 
be  such  as  were  sanctioned  by  the  three  things,  custom,  law, 
equity.  Perhaps,  however,  what  was  meant  merely  was, 
rules  sanctioned  by  equity ;  there  being,  probably,  neither 
custom  nor  law  apart  from  equity,  on  the  subject.  Let  us 
assume,  then,  that  this  was  what  was  meant.  This  assum- 
ed, the  question  will  be,  is  there  any  rule  of  equity,  which,  if 
this  proceeding  were  a  suit  in  equity,  would  allow  Bogle  & 
Fields,  and  persons  bearing  to  the  suit  a  similar  relation  to 
theirs,  to  make  themselves  defendants  to  the  suit,  on  their 
own  motion  ? 

First,  would  a  demurrer  lie  to  such  a  suit,  for  want  of 
such  persons  as  parties  to  it?  We  hardly  think  so.  In 
such  a  suit,  the  prayer  would  merely  be,  that  a  copy  of  the 
lost  deed,  might  be  established,  and  the  relief  would  not  go 
beyond  the  prayer.  The  case  would  be  much  like  a  case  for 
the  specific  performance  of  a  contract  to  convey ;  and  as  to 
that  case,  the  general  rule  is,  that  the  only  persons  required 
as  parties  to  the  suit,  are  the  parties  to  the  contract. 

Secondly,  but  even  if  such  a  demurrer  would  lie,  it  might 
still  not  be  true,  that  persons  of  this  kind  would  have  the 
right  on  their  own  motion,  to  become  parties  to  the  suit  A 
suit  is  an  affair  between  the  persons  who  are  parties  to  it  and 
their  privies,  and  not  an  afiair  to  affect  any  other  persons. 
Whence  then  can  other  persons  get  a  right  to  intervene  in  the 
suit  ?  We  do  not  see  whence.  If  they  have  rights,  they 
may  assert  those  rights  in  suits  of  their  own ;  and  the  ability 
to  do  this  is  all  sufficient  for  them.  In  the  case  in  hand  the 
proceeding  is  a  suit  between  Maddox  on  one  side,  and  Hun- 
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ter  and   Richards  on   the  other.     Bogle  &  Fields  are  merely 
creditors  of  Hunter.     They  therefore,  are  not  his  privies  in 
that  suit.     Consequently,  the  judgment  in  the  suit  will   not 
bind  them.     They  will  have  the  right  to  attack  it,  and  show 
it,  invalid,  if  they  can.     True  it  may  be,  that  the  judgment 
will  be    admissible,  as  prima  facie  evidence,  against  them 
but,  if  so,  it  will  be  on  the  principle  on  which,  the  Ji.  fa.  and 
judgment  on  which,  a  Sheriff's  deed  is  founded,  are  admis- 
sible, in  cases  in  which,  such  a  deed  is  a  link  in  the  chain  of 
title  of  one  party  or  the  other. 

Thirdly,  the  usage  has  been  to  confine  the  rule  nisi,  as  it 
concerns  parties,  to  the  persons  who  are  parties  to  the  lost 
papers  to  be  established.  And  this  usage  is  of  longstandfng. 
Such  a  usage  ought  to  have  some  weight  in  the  interpreta- 
tion  of  the  words  aforesaid  of  the  Judiciary  Act 

In  Turner  vs.  Joiner^  et  aly  (18  Ga.  B.  370,)  the  lost  deed 
was  a  Sheriff ^s  deed ;  and  it  was  held,  that  the  defendant 
in  the^.  fa.,  under  which,  the  Sheriff  made  the  deed,  was  a 
necessary  party  to  the  rule  for  establishing  a  copy  of  the  deed. 
But  he,  in  law,  was  really  the  principal  maker  of  the  deed; 
the  Sheriff  being,  in  these  cases,  but  the  agent  of  the  parties 
to  the^.  fa. 

Upon  the  whole,  then,  we  think,  that  the  Court  was  right 
in  overruling  the  motion. 


Judgment  affirmed. 
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Frederick  M.  Cabot,  plaintiff  in  error   vs.  Nathan  Yarbo- 
ROUGH,  et.  al.,  defendants  in  error. 

Questions  of  conlempl  arc  for  the  Court  treated  with  the  conlempl  j  and  its  decis- 
ion ought  to  be  final,  except,  perhaps,  in  the  case  in  which,  the  decision 
shows  an  enormous  abuse  of  the  discretion. 

Attachment  for  contempt,  from  Floyd  county.     Decision 
by  Judge  Hammond,  at  February  Term,  1858. 

Frederick  M.  Cabot,  filed  his  bill  in  equity,  against,  Atkin- 
son J.  Hardin,  Daniel  F.  Suryer,  James  M.  Spullock,  Js'athan 
Yarborough,  Dennis  Hills,  and  William  Johnson,  praying, 
amongst  other  things,  for  an  "  injunction  to  be  directed  to  ' 
the  said  defendants,  their  agent  and  attorneys,  commanding 
and  enjoining  them,  and  each  of  them,  to  cease  all  further 
prosecution  of  a  certain  claim  case  in  said  Superior  Court, 
and  also,  from  selling,  or  otherwise  disposing  of"  the  claim- 
ed "property,  and  to  cease  from  the  further  appropriation  of 
your  orator's  one-third  of  the  rents  of  said  property  to  their 
own  use,  until  the  other  and  further  order  of  this  Honorable 
Court  in  this  behalf." 

The  bill  was  filed  the  5th  August,  1858,  and  on  the  same 
day  sanctioned  by  the  Chancellor,  and  an  injunction  ordered 
to  issue  in  the  sum  of  one  thousand  dollars,  "  pursuant  to  the 
prayer  in  complainant's  bill." 

The  injunction  issued,  directed  to  defendants  command- 
ing them,  "  that  they,  and  each  of  them,  their  agents  and  em- 
ployees, forthwith  do  desist  their  action  of  claim,"  &c.,  as 
mentioned  in  said  bill  of  complaint,  until  the  further  decree 
of  this  Court." 

Served  on  Yarborough,  Hills,  Johnson,  Spulock,  and 
Hardin,  15th  October,  1858,  and  on  Suryer,  15th  March, 
1859. 

At  the  February  Term,  1859,  of  Floyd  Superior  Court, 
complainant,  Cabot,  moved  for  a  rule  nisi,  against  Spullock 
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Yarborough,  Johnson  and  Hills,  to  show  cause  whyThev 
should  not  be  attached  for  a  contempt  of  the  Court  for  vio- 
lating said  injunction.  This  motion  was  supported  by  the 
following  affidavit  of  complainant: 

Georgia,  Floyd  Countf. 

Personally  appeared  F.  M.  Cabot,  complainant,  who  being 
duly  sworn,deposethandsaith,thatthebillfiled  by  him  wasfor 
the  purpose,  amongst  other  things,  of  restraining  the  defend- 
ants from  ^^  selling  or  otherwise  disposing  of"  certain  city  or 
town  property  in  the  city  of  Rome,  which  property  is  des- 
cribed in  said  bill,  and  in  a  copy  attached  to  said  bill,  as  an  ex- 
hibit, and  to  restrain  said  defendants  from  "  the  appropriation 
of  one-third  oj  the  rents  of  said  property  to  their  own  use.^* 
"  That  the  said  James  M.  Spullock  has  sold  two-fifths  of  said 
property  to  Jones  &  Scott,  for  one  thousand  dollars,  and  on 
the    12lh    January,  1859,  executed   a  deed  of  conveyance 
therefor,  and  that  he,  deponent,  is  informed  and  believes  that 
the  said  Johnson  has  sold  one-fifth  of  said  property  for  five 
hundred  dollars,  and  that  the   said  Yarborough  and  Hills 
have  respectively  rented  the  other  two-fifths  of  said  property, 
or  the  lower  room  for  $70  00,  for  each  one  fifth  part  thereof 
per  annum,  and  that  defendants  have  by  said  sales  andrent- 
ings  placed  it  out  of  deponenl^s  power  to  get  his  third  part  of 
the  rents  of  said  property,  to  which  he  is  entitled ;  placing 
the  property   out  of  the  reach  of  deponent,  so  as  to  prevent 
him  from  enforcing  his  vendor's  lien,"  &c. 

Spullock  answered  that  he  had  no  notice  of  any  injunc- 
tion, prior  to  its  service,  as  stated  in  the  rule  nisij  nor  for 
some  time  thereafter,  as  the  same,  he  thought,  was  served 
by  leaving  a  copy  at  his  residence.  That  he  never  intended 
to  violate  said  injunction,  but  he  acted  under  the  impression 
that  he  was  not  enjoined  from  any  thing  more  than  prose- 
cuting said  claim  case,and  that  he  is  advised,  that  such  is  the 
purport  of  said  injunction.     That  he  agreed  to  sell  hisinter- 
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est  on  the  2d  September,  1858,  and  in  pursuance  of  said 
agreement,  he  had  conveyed  the  same  by  deed,  not  suppos- 
ing that  he  was  in  any  way  thereby  violating  said  injunc- 
tion. 

Yarborough  answered,  that  he  had  rented  his  undivided 
fiflh  interest  in  said  property  prior  to  1st  September,  1858, 
wh.ch  was  before  hejwas  served  with  the  injunction. 

Wm.  Johnson  answered,  that  he  did  not  understand  that  he 
was  restrained  by  said  injunction,  from  any  thing  more  than 
proceeding  in  the  claim  case,  pending  in  Court;  that  he 
sold  his  undivided  fiflh  interest  in  said  property  on  the  6th 
September,  1858,  which  was  before  he  was  served  or  had 
any  notice  of  said^injunction,  and  that  it  was  not  his  inten- 
tion to  violate  the  injunction,  either  in  its  spirit  or  letter. 

Upon  the  foregoing  answers,the  Court  discharged  ihe  rule 
nisi,  and  ordered  complainant  to  pay  the  cost  of  the  proceed- 
ing.    To  which  decision,  complainant  excepted. 

Mitchell,  for  plaintiff  in  error. 

Underwood  &  Smith,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  discharging  the  rule  nisi,  on 
the  cause  shown  by  the  defendants? 

The  question,  whether  there  is  a  contempt  of  a  Court;  and 
the  question  whether,  if  there  is  one,  it  ought  to  be  punished 
or  ought  to  be  excused,  and  other  questions,  as  to  contempt, 
are  questions  for  the  discretion  and  judgment  of  that  Court 
And  there  can  be  little  danger,  that  a  Court  will  fail  in  the 
duty  of  having  itself  sufficiently  respected.  Whatever  decis- 
ion then,  it  comes  to,  on  such  questions,  ought  to  be  final,  at 
least,  unless  there  is  something  in  the  decision  to  show  a 
most  flagrant  abuse  of  the  discretion.  We  do  not  see  any 
thing  of  that  kind,  in   the  order  discharging  the  rule  in  the 
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present  case.     The  showing  as    we   think    was  quite  suffix 
cLent. 

Hence  the  judgment  is  affirmed. 

Judgment  affiimed. 


David  M.  Davis  &  Berrf  Gazzaway,    plaintiffs   in   error, 
vs.  William  W.  Alexander,  defendant  in  error. 

The  reinslatemenl  of  a  di^roig^ed  case  will  not  be  disliirbed,  when  it  appears 
that  the  plaintiff  was  not  culpably  neglitrent,  and  that  the  defence  suf- 
fered nothing  by  the  reinhtatement. 

Complaint,  from   Whitfield  county.     Decision  by  Judge 
Trippe,  at  October  Term,  1858. 

William  W.  Alexander  brought  suit   (under  the  form  pre- 
scribed by  Act  of  1847,)  against  David  M.  Davis,  as  maker, 
and  Berry  Gazzaway,  as  endorser  of  a  promissory   note. 
At  the  October  Term,  1858,  of  Whitfield  Superior  Court,  the 
case  was  called  in   its  order  for  trial,  and  plaintiff  failing  to 
appear  and  prosecute  his  cause,  on   motion  of  defendant's 
counsel,  the  cause  was  dismissed,  and  an  order  regularly  en- 
tered dismissing  the  same,  with  leave  to    defendant  to  enter 
up  judgment  for  cost.     A  few  days  after  this  order  was  pass- 
ed, and    during   the  same   Term  of  the  Court,  the  plaintiff 
appeared  by  his  attorneys,  and   moved  to  rescind  said  order, 
and  to  reinstate  the  case  on  the  docket.     This  motion   was 
.•supported  by  the   affidavit  of  plaintiff,  setting  forth,  that  he 
had  employed   one  B.  S.  Sterns,  an  attorney  at  law,  to  bring 
said  suit,  who  died    pending  the  same;  that  James  A.  Baird 
became  the  administrator   of  Sterns,  who  employed  C.  D. 
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McCutchin,  Esquire,  a  competent  attorney  at  law,  to  repre- 
sent the  cases  which  Sterns  was  engaged ;  that  pending 
said  suit  plaintiff  had  held  defendants  to  bail,  and  Davis  has 
since  removed  from  the  State,  and  the  endorser  is  insol- 
vent, and  relying  on  the  arrangement  between  the  adminis- 
trator of  Sterns  and  McCutchin,  plaintiff  did  not  employ 
other  counsel. 

C.  7>.  McCuichin,  Esquire,  testified,  that  he  was  only  em- 
ployed by  Baird,  the  administrator  of  Sterns,  in  cases  where 
the  administrator  furnished  him  the  evidence;  that  no  note, 
or  other  evidence,  was  ever  placed  in  his  hands,  relative  to 
this  case,  and  he  was  therefore  never  employed  in  the  same, 
and  did  not  know  that  the  case  was  pending. 

The  Court  granted  the  motion,  and  counsel  for  defendants 
excepted. 

Jesse  A.  Glenn,  for  plaintiff  in  error. 

Johnson  &  Jackson,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  reinstating  the  case  ?  We 
think  that  it  was. 

It  does  not  appear,  that  the  reinstating  of  the  case,  work- 
ed any  detriment  to  the  defendant's  defence,  if  he  had  any; 
and  it  is  not  to  be  presumed,  that,  it  did,  as  the  reinstating 
happened  at  the  same  Term  of  the  dismissal. 

And  it  can  hardly  be  said,  that  Alexander  was  guilty  of 
culpable  negligence.  Doubtless,  his  understanding  of  what 
was  the  agreement  between  the  administrator  of  Mr.  Sterns, 
and  Mr.  McCutchin,  was,  that  Mr.  McCutchin  was  engaged 
to  attend  to  all  of  the  cases  of  Mr.  Sterns.  And  the  agree- 
ment was,  in  all  probability,  intended  to  cover  Alexander's 
case;  for  the  agreement  taken  as  stated  by  Mr  McCutchin, 
extended  to  all  the  cases  of  Mr.  Sterns,  the  administrator, 
might  furnish  him  the  evidence  in.    And  no  doubt,  the  ad- 
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ministrator  meant  to    furnish  him  the  evidence  in  this^ 

for  that  evidence  was  but  a  promissory  note.     The  admin*  ' 

trator  may  have  been  negligent. 

Judgment  affirmed. 


Macon  &  Westebn  Rail  Road,  plaintiflf  in  error,  vs.  Wn..  /i£  S 
LiAM  N.  McConnell,  defendant  in  error. 

Whea  a  railroad  company  has  used  a  piece  of  ground  as  a  wood-yard,  for  a 
long  lime,  all  persons  building  contiguous  thereto,  are  chargeable  with  a 
knowledge  of  the  fact,  and  of  the  right  of  the  company  to  pile  up  wood  up- 
on any  part  of  the  premises,  when  it  suits  their  interest  or  convenience  to 
do  so. 

Assessment  of  damages,  from  Fayette  county.     Tried  be- 
fore Judge  Bull,  at  September  Term,  1858. 

This  was  a  proceeding  under  the   statute,  by  William  N. 
McConnell,  against  the  Macon   and  Western  Railroad,  to 
assess  and  recover  damages  for  burning  and  destroying  "  the 
dwelling   house,   kitchen,  and    kitchen   furniture ;   smoke- 
house, corn-crib,  ten   barrels  of  corn,  fencing,  and  railing, 
work-shop,  well-house,  two  leather  trunks  and  contents,  two 
bedsteads  and  bedding,  two  mattresses,  sundry  wearing  ap- 
parel, one  man's  saddle,  one  side-saddle,  a  two-horse  wagon 
and  harness,^'  belonging  to   McConnell,  by  the  engine,  or 
locomotive  running  on  the  Macon   &  Western  Railroad  to 
plaintiff^s  damage   two   thousand   dollars.      The   fire   was 
communicated  by  sparks  from   the  engine,  to  a  large  pile  of 
wood,  belonging  to  the  road,  near  plaintiff's    premises,  and 
from  thence  to   the   premises  themselves,  which   resulted  in 

VOL,   XXVII. — 31. 
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their    entire  destruction,  together    with   the  property   and 
articles  above  enumerated. 

After  the  testimony  was  closed,  the  Court  charged  the 
jury  that  they  must  be  satisfied,  from  the  evidence,  that  the 
injury  was  caused  by  the  carelessness  or  negligence  of  the 
defendant  or  its  agents,  or  employees;  that  before  plaintiflT 
could  recover,  it  was  necessary  that  he  should  show  negli- 
gence, or  want  of  proper  care  and  precaution  on  the  part  of 
the  company,  that  all  persons  who  build  near  railroads  rutt 
a  risk,  yet  they  assumed  no  risk  against  the  tortious  acts  of 
the  owners  or  managers  of  the  road  ;  that  the  railroad  com- 
pany had  a  right  to  keep  and  use  wood  at  its  stations,  yet  it 
hacj  no  right,  unnecessarily,  to  extend  the  wood-pile  so  far 
as  to  endanger  plaintifi^s  property,  when  he  had  made  his 
improvements,  before  the  wood  was  hauled  and  thrown 
near  his  premises. 

The  jury  found  for  the  plaintiff  fifteen  hundred  dollars, 
whereupon  defendant  excepted,  and  assigns  as  error: 

1st.  That  said  verdict  is  contrary  to  law  and  evidence, 
and  without  sufficient  evidence,  and  that  the  damages  found 
are  excessive,  unjust  and  unreasonable. 

2d.  That  the  verdict  is  contrary  to  the  charge  of  the 
Court. 

TiDWELL  &.  WooTEN,  for  plaintiff  in  error. 

HuiE  &  Conner  ;  and  Calhoun,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

We  find  no  fault  with  the  charge  of  the  Court,  upon  the- 
question  of  negligence.  We  think  that  some  modification 
of  the  opinion  of  the  Court,  is  proper  as  to  the  relative 
rights  of  the  road,  and  the  contiguous  proprietors  of  proper- 
ty. The  charge,  as  given,  was,  « that  the  company  had  to^ 
keep  and  use  wood  at  their  stations,  yet  they  had  no  right^ 
unnecessarily,  to  extend  their  wood-pile  far  enough  to  en- 
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danger  the  plaintifPs  property,  when  the  plaintilf  had^n^e 
his  improvements  before  the  wood  was  hauled  and  thrown 
near  his  premises." 

The   error  in   this  charge  is  two-fold.     It  assumes     that 
there   was  proof  to  show,  that  the   defendants  had,  «  unne^ 
cessarily^^  extended  their  wood-pile;  and  secondly,  it  main- 
tains,  that,   notwithstanding  the  wood-yard    had  been  used 
ever  since  the  railroad  was  completed,  and  that  fact  was  no- 
torious to  all,  still,  if  the  company  had  not  occupied  this  por- 
tion   of  the   ground    for  wood,   before   the    plaintiff  built 
they  were  responsible  for  fires  and  other  casualties. 

We  hold,  that  all  who  build,  knowing  that  this  was  a 
wood-yard,  and  of  course,  the  right  of  the  defendant  to  use 
the  whole,  or  any  part  of  it  deemed  necessary,  must  build 
in  reference  to  this  right,  and  consequently,  erect  their  im- 
provements further  off  (One  of  the  members  of  this  Court 
goes  further,  and  maintains  that  whether  this  ground  had 
been  appropriated  as  a  wood-yard  or  not,  yet  being  the  prop- 
erty of  the  defendant,  and  a  wood-pile  not  being  a  nuisance, 
the  defendant  had  the  right  to  pile  up  wood  upon  the  whole, 
or  any  part  of  the  ground,  even  to  the  boundary  line  which 
separated  between  the  company  and  the  plaintiff.) 

Judgment  reversed. 


William   J.   Keith,    plaintiff*  in   error,   vs.   The  Statb  of 
Georgia,  defendant  in  error. 

The  Judge  of  the  Superior  Court  hns  power,  on  examining  and  considering 
the  evidence  returned  with  a  peace  warrant,  if  it  be  insufficient  to  require 
the  giving  a  bond,  to  discharge  the  defendant ;  and  he  has,  moreover,  the 
discretion  to  discharge  him  without  the  payment  of  costs,  ifi  in  "^  opinion? 
there  was  no  foundation  for  the  proceeding. 


Digitized  by 


Google 


484  SUPREME  COURT  OF  GEORGIA. 


Keith  vs.  Stale  of  Georgia. 


Peace  warrant,  from  Whitfield  county.  Decision  by  Judge 
Trippe,  at  October  Term,  1858. 

Upon  the  affidavit  of  Patrick  C.  McOwen,  a  peace  -war- 
rant issued  against  the  plaintiff  in  error,  William  J.  Keith, 
and  be  was  recognized  to  keep  the  peace,  and  to  appear  at 
the  next  Term  of  the  Superior  Court  of  Whitfield  county. 

At  the  Term  of  the  Court  to  which  said  proceedings  were 
returnable,  counsel  for  defendant  moved  that  he  be  discharg- 
ed without  cost,  there  being  no  return  made  of  any  evidence 
by  the  justice,  except  the  affidavit  upon  which  the  war- 
rant issued.  The  Court  discharged  defendant,  but  ordered 
him  to  pay  the  cost,  and  to  this  decision,  counsel  for  defen- 
dant excepted. 

Jesse  A.  Glenn,  for  plaintiff  in  error. 
Solicitor  Gen'l  Johnson,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

The  law  makes  it  the  duty  of  the  Judge  of  an  Inferior 
Court,  or  Justice  of  the  Peace,  by  whom  a  bond  and  securi- 
ty of  the  peace  are  taken,  to  make  a  return  of  the  bond,  to- 
gether with  the  affidavit  and  other  evidence  on  which  the 
bond  was  taken,  to  the  next  Term  of  the  Superior,  Inferior, 
or  City  Court,  which  may  first  thereafter  hold  their  sittings, 
and  if,  on  taking  the  case  into  consideration,  and  examining 
the  evidence  presented,  the  Judge  shall  be  of  opinion  there 
was  no  sufficient  ground  for  requiring  the  bond,  he  is  requir- 
ed to  cause  the  bond  to  be  cancelled,  and  to  discharge  the  ac- 
cused ;  and  if  he  shall  be  of  opinion  that  there  was  no  reas- 
onable ground  for  requiring  such  bond,  he  may  order 
and  direct  that  the  prosecutor  shall  pay  all  the  costs  and  ex- 
penses of  the  proceedings.  Cobby  860.  The  officer  taking 
the  bond  in  the  case  before  us,  returned  no  evidence,  ex. 
cept  the  affidavit  of  the  prosecutor  on  which  it  was  issued. 
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The  presumption  is,  that  he  had  no  other  evidence  before 
him,  or  he  would  have  returned  ir.  Magistrates  requiring 
such  bonds,  have  been  in  the  habit  of  taking  them  on  the 
single  affidavit  of  the  prosecutor,  but  by  the  Act  of  1850, 
Cobb  J  S65,  they  are  required  to  hear  evidence,  if  oflered  by 
the  defendant,  to  show  that  the  proceeding  was  wilhovU 
foundation. 

The  presiding  Judge  in  the  Court  below,  had  the  right,  upon 
the  affidavit  of  the  prosecutor,  to  refuse  to  mulct  him  in  the 
costs  and  expenses  of  the  proceedings,  if  upon  that,  he  be- 
lieved there  was    reasonable  ground  for  suing  out  the  war- 
rant.    He  refused  the  application  to  dismiss  the  cause  with- 
out payment  of  costs  by  the  accused.     It  was  a  matter  of  le- 
gal discretion  with  him,  and  we  do  not  see  that  lie  has  abused 
it,  and  without   such  abuse   we  will  not  control    his  discre- 
tion. 

Judgment  affirmed. 


DiCKERSON  LiTMPKiN,  plaintiff  in  error,  vs.  Burrell  John- 
son, defendant  in  error. 

The  ftialote  of  frauds  will  apply  to  a  verbal  coniracl  for  the  sale  of  land,  unless 
there  is  part  performance,  or  some  mailer,  lo  prevent  it  from  so  applying. 

In  Equity,  from  Floyd  county.     Tried  before  Judge  Ham- 
mond, at  February  Term,  1859. 

This  bill  was  filed  by  Dickerson  Lumpkin,  against  Burrell 
Johnson,  to  compel  the  specific  performance  of  an  agreement 
for  the  sate  and  conveyance  of  lot  of  land,  No.  212,  in  the 
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twenty-second  district,  third  section,  of  originally  Cherokee, 
now  Floyd  county. 

The  bill  in  substance,  states,  that  in  the  month  of  Decem- 
ber, 1848,  complainant  was  about  to  purchase  said  lands 
from  one  Paschal  Brisentine,  his  brother-in-law,  who  was 
the  owner  thereof.  Their  agreement  was,  that  complainant 
was  to  pay  g200  in  three  annual  installments,  and  upon  the 
payment  of  said  purchase  money,  Briseniine  was  to  exe- 
cute titles  to  complainant.  This  contract  or  agreement  was 
to  be  reduced  to  writing,  and  complainant  was  to  give  his 
notes  for  the  purchase  money;  but  before  this  agreement  was 
consummated,  Burrell  Johnson,  the  father-in-law  of  com- 
plainant and  of  Brisentine,  interposed,  and  proposed  that  he 
would  advance  the  two  hundred  dollars  to  Brisentine  for  the 
lot  of  land,  and  take  tales  to  himself,  and  would  lease  the 
premises  to  Complainant,  and  give  him  four  years  to  pay 
for  the  same,  and  at  the  expiration  of  that  time,  and  on  the 
paymem  of  said  $200,  whh  interest,  he  would  convey  said 
land  to  complainant.  To  this  proposition,  complainant  as- 
sented. Johnson  paid  the  $200  to  Brisentine,  and  received 
from  him  titles  for  the  land — and,  the  bill  alleges,  the  agree- 
ment between  Johnson  and  complainant,  was  to  be  reduced 
to  writing.  That  complainant  went  into  possession  and 
made  improvements.  Afterwards,  learning  that  Johnson 
claimed  the  land  as  his  own,  he  applied  to  him  to  reduce 
their  agreement  to  writing.  Sometime  after  this,  Johnson 
produced  and  tendered  a  lease,  demising  to  complainants  the 
premises  for  four  years,  and  binding  him  to  build  a  good 
dwelling  house  on  the  place,  to  clear  thirty  acres  of  land, 
and  restricting  complainant  in  the  use  of  the  timber,  &c  j 
and  merely  adding  at  the  bottom  of  the  page,  that  "  if  com- 
plainant paid  said  Johnson  for  the  said  tract  of  land,  he  might 
then  have  the  land,''  without  naming  the  amount  to  be  paid. 
That  complainant  refused  to  sign  or  enter  into  any  such 
agreement,  and  Johnson  refused  to  execute  any  other 
Complainant  then  proposed  to  pay  Johnson  the  g200  which 
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he  had  advanced  to  Brisentine  for  the  land,  and  Johnson  re- 
plied, that  if  complainant  would  pay  him  the  same  by  25th 
Deceniber  next,  thereafter,  he  would  execute  a  deed  to  him 
foi*  the  lot  That  at  the  time  stipulated,  he  went  to  defend- 
ant and  tendered  to  him  the  full  amount  of  the  purchase 
money,  $200,  and  demanded  titles,  but  he  refused  to  receive 
the  money  or  to  execute  titles. 

The  prayer  of  the  bill  was,  that  defendant  be  compelled 
to  perform  sdid  contract — to  accept  said  sum  of  money  and 
execute  to  complainant  good  and  legal  titles  to  said  lot  of 
land,  agreeably  to  the  terms  and  true  intent  of  their  agree- 
ment. 

The  defendant,  in  answer,  admits  that  complainant  did 
make  a  verbal   agreement  with  Brisentine  for  the  purchase 
of  the   lot    in  question,   at  the    price    stated    in    the    bill, 
in  three  equal  annual  installments ;  the  first  to  become  due 
25th  December,  1849,  and  that  bond  for  titles  was  to  be  giv- 
en as  stated  in  complainant's  bill.     That  complainant  and 
Brisentine  are  his  sons- in-law,  and  knowing  that  Brisentine 
vras  anxious  to  raise  some  money  for  which  he  had  immedi- 
ate use,  and  that  Lumpkin  was  an  improvident  man,  and  a 
bad  manager,  with  a  view  to  accommodate  Brisentine,  and 
to   secure  a  home  for  his  daughter,  Mrs.   Lumpkin,  and  her 
children,  he  sought  both  parties,  and  proposed,  if  it  was  agree- 
able to  them,  to  advance  ?200  to  Brisentine  for  the  lands, 
and  to  give  Lumpkin  four  years  to  pay  the  purchase  money 
and  interest ;  that  he  would  give  him  a  lease  for  the  land  and 
a  bond  for  titles.     This  proposition  met  the  approbation  of 
both  parties,  and  was   accepted  by  both.     Defendant  paid 
Brisentine  Jg200  and  took  from  him  a  deed   of  conveyance 
for  the  land ;  that  Brisentine  by  agreement  of  the  parties, 
drew  up  a  lease  or  instrument  of  writing  to  be  executed  by 
complainant  and  defendant,  containing  their  contract,  which 
complainant  refused  to  sign.     Defendant  admits,  that  at  the 
time  this  disagreement  occurred,  he  did  say  that  if  he  ha 
his  money  back  he  would   ''  get    out  of  this  fuss  •,"  when 


Digitized  by 


Google 


488  SUPREME  COURT  OF  GEORGIA. 


Lumpkin  vs.  Johnson. 


Lumpkin  said,  "how  long  will  you  give  me;  two  weeks?" 
Defendant  replied,  "Yes,  till  Christmas."  But  defendant 
denies  that  there  was  any  contract  or  agreement  to  that  effect. 
It  was  said  in  consequence  of  the  vexation  which  complain- 
ant was  giving  him  about  the  land,  and  complainant  did  not 
say  whether  he  would  do  it  or  not.  Admits  that  he  after 
wards  refused  to  execute  titles  to  him,  &c. 

Upon  the  trial.  Paschal  Brisentine  testified:  That  he  was 
the  brother  in-law  of  complainant,  and  son-in-law  of  defend- 
ant He  had  made  a  verbal  contract  with  complainant  to 
sell  him  the  lot  of  land  in  controversy,  for  g200  dollars,  to 
be  paid  in  three  equal  annual  installments,  and  the  papers 
were  to  be  drawn  up  and  signed  afterwards.  Witness  pre- 
pared the  notes  and  other  papers,  but  before  they  were  sign- 
ed, the  defendant  proposed  to  make  an  arrangement  that  he 
thought  would  be  beneficial  to  both  parties.  It  was,  that  he, 
defendant,  would  pay  witness  ^200  by  the  25th  December, 
and  give  Lumpkin  four  years  to  pay  for  the  land.  Lump- 
kin was  to  clear  thirty  acres  of  land  and  make  other  improve- 
ments. Witness  drew  up  the  contract  in  accordance  with 
the  agreement;  Lumpkin  refused  to  sign  it,  and  there  was 
a  good  deal  of  grumbling  between  the  parties.  Johnson  then 
said  he  was  tired  of  the  fuss,  and  if  he  had  his  money  back 
he  would  be  out  of  it  Complainant  then  asked  Johnson 
how  long  he  would  give  him  to  pay  him  back ;  would  he 
give  him  two  weeks  ?  Defendant  replied,  "  Yes,  I  will  give 
you  till  Christmas,  as  I  have  no  need  of  the  money  to  pay 
Brisentine  before  that  time."  Complainant  then  said  to 
witness,  "  take  notice  to  that" 

Larkin  Barrett^  proved,  that  he  let  Lumpkin  have  fi5200, 
and  a  day  or  two  before  the  time  expired,  he  went  with 
Lumpkin  to  defendant's ;  Lumpkin  said  to  him,  that  he  had 
come  to  pay  him  the  money,  and  get  a  title  to  the  land,  and 
that  he  had  the  ?200  in  hand.  Defendant  replied,  "whose 
superscription  is  that ;""  render  unto  Caesar  the  things  that 
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are  Caesar's/'  and  refused  to  take  the  money,  and  said  if^he 
land  was  to  go  to  a  stranger,  he  must  have  §400.  Witness 
went  along  to  write  the  deed. 

The  jury  found  for  the  defendant 

Whereupon,  complainant's  counsel  moved  for  a  new  trial 
on  the  ground,  that  the  verdict  was  against  law  and  equity' 
and  the   evidence;  and  further,  because  the  Court  charged^ 
the  jury,  among  other  things,  that  the  statute  of  frauds  ap 
plied  to  the  agreement  proved. 

The  Court  refused  the  motion,  and  counsel  for  complain- 
ant  excepted. 

Underwood  &  Smith,  for  plaintiff  in  error. 
J.  R.  Alexander,  contra. 

By  the  Court — Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  holding,  that  the  statute  of 
frauds  applied  to  the  agreement  which  the  bill  sought  the 
specific  performance  of. 

That  agreement  was  the  agreement,  if  it  could  be  called  an 
agreement,  by  which,  Johnson,  the  father-in-law  of  Lump- 
kin, promised  Lumpkin,  when  he  wanted  *^  to  get  out  of  the 
fuss,''  that  if  Lumpkin  would  pay  him,  two  hundred  dol- 
lars, by  the  end  of  the  year,  he  might  have  the  land.  Lump- 
kin, himself,  never  promised  any  thing  on  his  part.  But 
call  this  an  agreement ;  then,  was  there  any  thing,  to  take  it 
out  of  the  statute  of  frauds  ?  Nothing  that  we  can  see. 
There  was  not  the  thing  of  part  performance.  Lumpkin 
did  nothing  whatever,  in  performance  of  the  agreement. 
He  offered  to  pay  the  money,  at  the  proper  lime,  but  that 
was  not  paying  it.  He  was  in  possession  o£  iVie- \aT\d,  \i  \s 
true,  but  his  being  so,  was  under  the  previous  conXTact,  or^ 
indeed  contracts — not  under  this  contract.     It  does  not  ap- 
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pear,  that  he  laid  out  any  labor  or  money  on  the  land,  after 
the  making  of  this,  the  last  contract. 

For  aught  that  we  can  see,  then,  the  Court  below  was 
right,  in  holding,  that  the  statute  of  frauds  applied  to  the 
agreement. 

And  if  the  Court  was  right  in  holding  that,  then  it  could 
not  be  true,  that  the  verdict  was  contrary  to  law  and  equity, 
or,  contrary  to  evidence. 

So  we  conclude,  that  none  of  the  grounds  of  the  motion 
for  a  new  trial,  were  sufficient. 

Judgment  affirmed. 

Judg-c  Lr.MPEiK  being  related  to  one  of  the  parties,  did  not  preside. 


Lakbeth  Hopkins,  plaintiff  in  error,  vs.  Seaborn  B.  Watts, 
et  al.,  defendants  in  error. 

The  plaintiff  sues  the  defendant  upon  three  promissory  notes.  The  defence  ael 
up  is,  that  they  were  discharged  by  a  deed  from  the  defendant  to  the  plainti^ 
40  certain  lots  of  land.  The  consideration  expressed  upon  the  face  of  the 
deed  is  $2,700.  The  defendant  writbs  a  letter  to  the  plaintiff,  proposing^  to 
make  him  an  absolute  deed,  and  trusting  him  to  do  what  is  right  bet^veen 
them. 

Htld^  That  parol  proof  is  admissible,  to  show  the  true  character  of  this  trans- 
action— the  same  not  being  inconsistent  with  the  construction,  which  the 
law  puts  upon  it. 

Assumpsit,  from  Campbell  county.    Tried  before  Judge 
Hammond,  at  September  Term,  1858. 

This  was  an  action  by  Lambeth  Hopkins,  of  the  city  of 
Augusta,  Georgia,  against  Seaborn  B.  Watts  and  James  Beall, 
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of  the    county    of   Campbell,  on    three    promissory   notes 
amounting  in  the  aggregate  to  about   twenty-four  hundred' 
dollars;  all  thelnotes  dated  5th  May,  1854:    One  for  ?814  15 
payable   ninety  days  after  date;  one  for  $8Q2  22,  payable 
sixty  days  after  date  ;  one  for  ^790  29,  payable  thirty  days 
after  date. 

The  defendants  pleaded  payment :     In  this,  that  defend- 
ant, Watts,  on  the  17th  February,  1855,  conveyed  to  plaintiff 
certain  lands  and  lots  in  the  town  of  Palmetto,  Campbell 
county,  Georgia,  including   the    residence   of  defendant,  in 
payment  of  said   notes,  and  the  deed   of  conveyance   then 
executed,  was  received  and  accepted  by  plaintiff  in  full  sat- 
isfaction  and  discharge  of  said  indebtedness. 

Upon  the  trial,  plaintiff  proposed  to  read  the  following  an- 
swer of  John  C.  Haralson,  a  witness  examined  on  the  part 
of  plaintiff  by  commission,  viz:  "  I  went  to  Palmetto  as  Mr. 
Hopkins^s  agent,about  the  time  mentioned,  (February,  1855,) 
to  make  a  settlement  with  the  defendant.  Watts.     There  was 
no  conveyance  made  at  the  time  of  any  property^  but  there 
was  an  agreement,  that  he  should   make  a  deed  to  certain 
lots  in  the  town  of  Palmetto,  Georgia,  and  send  it  down  by 
mail,  which  the  defendant.  Watts,  afterwards  sent  forward  to 
plaintiff.    At  the  time  mentioned,  the  defendants  were  in- 
debted to  the  plaintiff  on  three  notes,  and  defendant.  Watts, 
was   indebted  to  the  plantiff  on  an    open   account,  besides 
these  three  notes.     The  notes  amounted  to  twenty- four  hun- 
dred  and  six  dollars  and  sixty-six  cents.    Watts  and  Beall 
were  the  makers.     The  deed  was  executed  and  sent  as  above 
stated,  to  secure  the  amount  of  indebtedness  to  the  extent  of 
the   actual    value  of  the   property    when  sold.     It  was  not 
agreed  that  the  notes  should  be  returned  to  the  defendants. 
I  think  they  were  in  my  possession  at  that  time,  and  my  le- 
collection  is  that  it  was  understood  and  agreed  that  p\a\nliff 
was  to  sell  the  lots  whenever  they  could  be  disposed  of  with- 
out a  sacrifice,  and  the  proceeds  applied  inpayment  as  far 
as  they  might  extend.     I   also  promised   on  behalf  of  Mrw 
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Hopkins,  that  he  would  not  sell  the  property  hastily.     This 
agreement  was  made  at  Palmetto,  Georgia." 

Defendant  objected  to  the  reading  of  this  answer.  The 
Court  ruled  out  all  the  latter  part,  from  and  after  the  word 
"stated,"  and  plaintiff  excepted. 

In  the  argument  to  the  jury,  counsel  for  the  defendants 
took  the  ground,  that  if  they,  the  jury,  should  find  for  the 
plaintiff  the  amount  of  the  notes  in  suit,  plaintiff  could  col- 
lect his  judgment  and  still  hold  the  property  conveyed  in  the 
deed,  or  sell  it,  and  turn  defendant  out. 

In  reply  to  this  position,  plaintiff's  counsel  requested  the 
Court  to  charge  the  jury  that  if  they  believed  the  notes  were 
the  consideration  for  the  deed,  and  defendant  should  pay 
them  off,  then  the  deeds  would  he  functus  officio^  and  a 
Court  of  Equity  would  decree  it  to  be  cancelled.  The  Court 
failed  to  give  this  charge,  and  plaintiff  excepted. 

The  jury  found  for  the  defendants,  and  plaintiff  moved  for 
a  new  trial  on  the  ground  of  the  rulings,  and  refusal  to 
charge  as  above  excepted  to,  and  on  the  further  and  addi- 
tional grounds,  that  the  verdict  was  without  evidence,  con- 
trary to  evidence  and  law,  and  contrary  to  the  charge  of  the 
Court. 

The  Court  refused  the  motion  for  a  new  trial  and  plaintiff 
excepted. 

OvERBY  &  Bleckley,  for  plaintiff  in  error. 
EzzARD  &  Collier,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

We  think  the  whole  of  the  answer  of  John  C.  Haralson* 
to  the  second  interrogatory  propounded  to  him  should  have 
been  read  to  the  jury. 

The  defendant,  Watts,  pleads  payment  to  the  notes  sued 
on.     And  to  support  this  defence,  he  undertakes  to  show, 
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that  the  consideration  of  the  deed  which  he  gave  to  Hopkins' 
was  these  notes,  instead  of  $2,700,  the  consideration  stated 
upon  the  face  of  the  deed.  This  then,  makes  it  necessary 
to  enquire  for  what  purpose  the  deed  was  given  ?  And  the 
testimony  of  Haralson,  was  offered  for  that  purpose.  It  does 
not  contradict  or  vary  the  deed.     It  is  consistent  with  it 

Mr.  Watts,  in  writing  to  Hopkins,  after  considering  the 
several  plans  which  had  occurred  to  him  for  arranging  the 
debt  which  he  owed  to  Hopkins,  and  repudiating  distinctly, 
as  he  does,  the  giving  of  a  mortgage,  comes  to  the  conclu- 
sion, *•  to  make  a  bona  fide  deed  to  the  property,  and  leave 
you,"  (Hopkins)  "to  do  as  you  please  with  the  matter,  hav- 
ing  the  utmost  confidence  in  your  honesty  and  friendship 
for  me  and  my  family." 

An  absolute  deed  was  made  in  conformity  with  this  sug- 
gestion. What  was  the  effect  of  it  ?  To  constitute  Hop- 
kins  the  trustee  of  his  debtor,  with  a  discretionary  power  to 
dispose  of  this  property  as  he  pleases,  either  to  himself  or  to 
any  body  else.  Of  course,  in  doing  so,  due  regard  must  be 
had  to  the  interest  of  Watts.  And  the  testimony  of  Haral- 
son, which  was  rejected,  is  in  perfect  consistency  with  the 
construction  which  the  law  puts  upon  this  transaction. 

If  Hopkins  took  the  property  in  payment  of  his  debt  only, 
why  was  Watts  permitted  to  remain  in  possession  of  it,  even 
down  to  the  present  time?     And  why  were  the  notes  not 
given  up,  as  it  was  agreed  should  be  done,  if  Hopkins  de- 
termined to  take  the  property  as  payment?     On   the  contra- 
ry, he  held  them  from  February,  1855,  when  the  deed  was 
made,  up  to  August,  1857,  when  the  suit  was  brought.    And 
it  is  then,  for  the  first  time,  that  we  hear  of  the  defence,  that 
the   discharge   of  the  notes,   was  the  consideration   for  the 
deed.     It  may  be  so.     And   if,  after  hearing  all  the  proof, 
the  jury  should  so  find,  it  is  their   privilege  to  do  so.     Still, 
the  whole  of  the  testimony,  we  think,  should  be  let  in. 

Judgment  reversed. 
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Porter  Fleming,  administrator,  plaintiflf  in  error,  vs.  Wil- 
liam H.  Collins,  defendant  in  error. 

A  Court  of  Equity  will  not  enjoin  an  administrator  from  suing^to  recover  a  tract 
of  land,  for  the  benefit  of  the  heirs,  notwithstanding  the  seven  years  bar 
has  attached,  when  one  of  the  only  two  heirs,  was  before  and  at  the  time  of 
the  intestate^s  death,  and  has  been  ever  since,  Tion  compos  mentis ;  and  the 
other  9ifeme  covert^  abandoned  by  her  husband,  who  would  not  sue,  and  the 
wife,  by  reason  of  her  coverture,  could  not. 

In  Equity,  from  Gilmer  county.  Decision  by  Judge  Rice, 
October  Term,  1858. 

This  was  a  bill  filed  by  William  H.  Collins,  against  Porter 
Fleming,  administrator  of  John  A.  Meigs,  deceased,  to  en- 
join Fleming  from  prosecuting  an  action  of  ejectment  against 
complainant,  for  lot  of  land  No.  175,  in  the  seventh  district, 
and  second  section  of  Gilmer  county. 

The  bill  alleges,  that  complainant  purchased  said  land  on 
the  25th  August,  1847,  from  one  James  S.  Hood,  who  con- 
veyed the  same  by  deed  to  complainant,  who  entered  upon 
it,  and  has  held  possession  ever  since;  erected  improvements, 
planted  orchards,  cleared  land,  and  has  had  full,  notorious 
and  uninterrupted  possession  of  the  premises  from  the  time 
of  said  purchase,  up  to  the  period  of  filing  his  bill. 

The  bill  further  states,  that  said  Fleming  has  brought  suit 
against  complainant  for  said  land;  that  said  suit  is  by 
Fleming  as  the  administrator  of  one  John  A.  Meigs,  de- 
ceased, and  that  he  relies  upon  a  grant  from  the  State  to  his 
intestate,  who  died  more  than  ten  years  before  the  commence- 
ment of  the  action  ;  that  there  are  no  debts  against  said  de- 
ceased, and  the  heirs  and  distributees  labored  under  no  dis- 
ability, and  that  complainant  is  entitled  to  the  equitable  bar 
of  the  statute  of  limitations  to  protect  him  against  the  action 
at  law.  The  injunction  was  granted. 
Defendant,  Fleming,  answered  that  he  had  been  appoint- 
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ed  administrator  of  Joha   A.  Meigs,  deceased,   who  died  in 
November,  1845;  that  he  was  appointed  administrator,  Sep- 
tember,  1855;  that  he  relied  upon  a  grant  from  the  State  to 
his  intestate,  John  A.  Meigs;  that  he  did  labor  under  a  di'sa* 
bility  which  prevented  him  from  asserting  his  title  to  said 
land;  that  he  was  non  compos^  more  helpless  than  an  idiot 
deaf  and  blind  from  his  birth  ;  that  defendant  was  appoint- 
ed  administrator  within   less  than  seven  years  prior  to  the 
commencement  of  the  action  of  ejectment,  and  he  submit* 
that  the  statute  of  limitations  cannot  avail  the  defendant  at 
law,  neither  is  he  entitled  to  its  equitable  bar  in  equity;  that 
complainant  bought  said  land  from  Hood,  and  relied  solely 
upon  Hood's  title;  that  he  paid   only  thirty  dollars  for  the 
lot,  worth  several  hundred.     That  the  heirs  of  defendant's 
intestate,  are  his  two  sisters,  one  of  whom,  Eliza  Meigs  is 
and  long  anterior  to  death  of  intestate,  was,  an  idiot  or  luna- 
tic, and   an  inmate  of  an  Asylum,   and   dependent  upon 
charity  for  a  support ;  that  the  other  sister  is  SLjeme  covert ^ 
having  a  husband  living,  though  she  is  separated  from  him. 
Admits  that  there  are  no  debts  against  deceased. 

Upon  the  coming  in  of  the  answer,  defendant  moved  to 
dissolve  the  injunction,  upon  the  ground  that  the  equity  of 
the  bill  had  been  fully  sworn  oflf. 

The  Court  refused  the  motion  to  dissolve,  and  defendant 
excepted. 

Dawson  A.  Walker,  for  plaintiflf  in  error. 

Wm.  M.  Martin,  represented  by  Collier,  contra. 

By  the  Court, — Lumpkin  J.  delivering  the  opinion. 

Ought  the  injunction  in  this  case  to  have  been  retained  ? 
Clearly  not,  as  to  the  right  of  the  plaintiff  to  recover  one- 
half  of  the  land  sued  for. 
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John  A.  Meigs,  the  intestate  of  Porter  Fleming,  had  but 
two  heirs ;  one  an  idiot  sister,  who,  before  and  at  the  time  of 
his  death,  and  ever  since,  has  been  non  compos  mentis^  and 
the  inmate  of  an  Asylum.  How  is  it  as  to  the  other 
half?  The  only  other  heir  was  B,feme  covert,  who  as  the 
answer  alleges,  was  abandoned  by  her  husband,  when  the 
right  to  this  property  accrued,  and  has  been  erer  since. 
Should  a  Court  of  Kquity  restrain  the  administrator  from 
recovering  her  share  of  this  land,  when  she  could  not  sue 
for  it  herself,  and  her  husband  would  not  ?  Is  not  her  equi- 
ty as  good,  if  not  better  than  the  defendant's,  who  comes  into 
a  Court  of  Equity  and  asks  its  aid  to  protect  his  statutory 
title,  purchasing  as  he  did,  from  one,  who  had  no  title  to 
the  land,  and  made  no  pretence  even,  that  he  was  the  true 
owner  ? 

Should  this  moiety  of  land  be  recovered  by  the  adminis- 
trator, it  will  not  be  for  the  benefit  of  the  husbaud,  who  had 
a  right  to  sue,  but  it  will  be  settled  upon  the  deserted  wife, 
who,  being  under  coverture,  could  not  move  in  the  matter. 

Situated  as  this  woman  is,  it  seems  to  us,  that  her's  is  the 
better  equity  of  the  two ;  and  wc  so  decide. 


Judgment  reversed. 


Emanuel   Lion,   Sheriff,  plaintiff  in   error  vs.  William  T 
Wilcher,  defendant  in  error. 

Money  in  ihe  hands  of  the  Sheriff,  belonging  to  one  mercantile  firm  cannot  be 
appropriated  to  the  payment  of  cost  executions  against  another  firm. 

Rule  against  Sheriff,  in  Polk  Superior  Court.     Decision  by 
Judge  Hammond,  at  April  adjourned  Term,  1858. 
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Verderey  &  Curton  lield  a  morfgage  against  Augiisms  N» 
Verderey,  to  secure  a  debt  of  about  seventeen  hundred  dol- 
lars.    This  mortgage  was   assigned  and  transferred  by  the 
mortgagees  to  Wiley,  Banks  &  Co.,  and  Lane,  Banks  &  Co.,  as 
collateral  security  for  debts,  due  by  the  assignors  to  \\\em^ 
under  an  agreement  or  understanding,  that  the  debt  due  to 
Wiley,  Banks  &  Co.,  was  to  bo  first  paid,  and  then  that  due 
to  Lane,  Banks  &  Co.     About  eleven  hundred  and  fifty  dol- 
lars of  the  mortgage  was  paid  by  the  mortgagor  before  fore- 
closure, and  which  was  paid  over  in  saiisfaciion  of  ihe  claim 
of  Wiley,  Banks  &  Co.     The  mortgage  was  then  foreclosed, 
for  the  balance  due,  and  upon  the/?,  fa,  issued  upon  judg- 
ment of  foreclosure,  the  Sheriflf  raised  about   eight  hundred 
and  fifteen  dollars,  of  which  sum,  five  hundred  and  fifty  dollars 
was  paid  by  the  Sheriff  to  plaintiff's  attorneys,  in  part  pay- 
ment and  satisfaction  of  the  claim  of  Lane,  Banks  &  Co. 
The  balance,  about  two  hundred  and  sixty-five  dollars,  was 
in  the  hands  of  the  Sheriff; 

Upon  the  motion  of  Wilcher,  the  Clerk  of  the  Court,  in  be- 
half of  himself  and  other  officers,  a  rule  issued  against  the 
Sheriff,  to  show  cause  why  he  should  not  pay  over  to  said 
officers,  out  of  the  proceeds  in  his  hands,  tho  amounts  due  to 
(hem,  on  certain  fi,  fa^s.  issued  for  cost,  against  said  plain- 
tiffs in  the  mortgage  fi*fa,y  and  which  had  been  returned 
nulla  bona. 

The  Sheriff  answered,  setting  out  the  above  facts,  and  fur- 
ther, that  the  balance  of  the  funds  in  hand,  belonged  exclu- 
sively to  Lane,  Banks  &  Co.,  and  no  part  thereof  belonged  to 
Wiley,  Banks  &  Co.,  and  that  these  two  firms  are  composed 
of  different  persons.     That  he  was  ready  and  williui?  to  pay 
the  executions  against   Lane,  Banks  &  Co.,  issued   as  afore- 
said far  cost,  but  submits  whether  he  shall  pay  the  executions 
against  Wiley,  Banks  &  Co. 

It  appeared  that  there  were  twenty-one  ^ost  fu  fas.  at  the 
suit  of  the  officers  of  Court  against  Wiley, Hanks  (^o.,auiotint- 
ing  in  the  aggregate  to  about  two  hundred  and  fifty  dollars; 
vou  XXVII. — 32 
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and  ih me  fi.  fas.  against  Latie^  Banks  &  Co.,  anioutuiiig  lo 
aboiit  ihiny-five  dollars. 

Upon  this  answer  the  Court  made  the  rule  absohite,  and 
ordered  the  Sheriff  to  pay  «»flf  all  the  cost  /?,  /i/.?.,  as  well 
those  against  Lane  Banks  &Co.,  as  those  against  Wiley, 
Banks  &  Co.  To  which  decision  counsel  for  Lane,  Bauka 
&  Co.,  through  Emanuel  Lyon,  Sheriff,  excepted. 

Chisolm  &  Waddell,  for  plaintiff  in  error. 

Underwood  &  Smith,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

This  cause  must  be  determined  by  the  return  of  the  Sher- 
iff, which  was  not  controverted.  According  to  that  return, 
the  money  in  his  hands,  belonged  exclusively  to  Lane,  Banks  & 
Co.,  and  no  part  belonged  to  Wiley,  Banks  &  Co.  The  mort- 
gage was  assigned  to  Wiley,  Banks  &  Co.,  and  to  Lane^ 
Banks  &  Co.,  under  an  agreement  that  Wiley,  Banks  &  Co., 
were  to  be  first  paiil.  Tlu-y  had  been  paid  in  full,  and  of 
course,  had  no  further  claim  upon  the  fund.  The  Court  he- 
low  directed  the  money  of  Lan<%  Banks  &  Co., or  a  part  of  it, 
to  be  applied  to  cost  executions  against  Wiley,  Banks  &  Co. 
Exc'cuiions  or  judgments  against  Wiley,  Banks  &  Co.,  could 
have  no  lien  on  the  properly  or  money  of  Lano,  Banks  & 
Co.,  and  could  not  he.  levied  on  it,  in  the  hands  of  the  oliiccr 
or  eUevvhere,  and  to  order  money  of  Lane,  Banks  &  Co.,  to 
beajiplied  to  the  paymenis  of  judgments  of  Wiley,  Banks 
Ji  Co.,  is  erroneous,  and  ihe  judgment  to  the  Court  below 
to  that  eti'ect  must  be  reversed. 

Judgment  reversed. 
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Cornelius  T.  Conninoham,  plaintiff  in  error,  vs.  '^nK^%^mm^,^^ 
Railroad  Company,  defendaut  in  error. 

4 railroad  company  filed  thefr  bill  in  which,  they  stated.'  that  they  had  the  rf^bt 
tffWMy.  over  a  certwin  pUfvfrof  land;  and.  that  a  certain  i^emon  wa«  abooc  to 
«aert  a  flouring  miU  wiiKta  kievea  or  eight  fett  of  their  track;  and,  that  the 
mill,  if  uo  erected,  would  leave  no  sufficient  room,  for  the  repair  and  con»truG- 
tion  ofthe  track.  They  prayed  for  an  injunction  to  prevent  the  erection  of 
fhe  mtU. 

iM^-Tbat.theyw€ra  eatiUedto  the  iajuAcUoa. 

In  Equity,  iu  Floyd  Superior  Court.  Decision  on  demur- 
wr,.by  Judge  Hammond,  February  Term,  1859. 

This  was  a  bill  ia  equity,  by  the  Rome  Railroad  Company 
against  Cornelius  T.  Cunningham  to  enjoin  and  restrain  de- 
findant  from  trespassing  on  lands  of  complainant,  adjoin- 
ing its  railroad,  and  from  locating  and  erecting  certain  steanBh 
Soaring  mills  thereon. 

The  bill  alleges,  that  on  the  2d  April,  1849,  complainant 

purchased  from  Alfred  Shorter,  amongst  oiher  properiy,  the 

land  in  question  ;  that  the  deed  from  Shorter  described  the  i^ 

land  as  "  extending  twenty -Jive feet  on  each  side  ofthe  railroad  ■ 

tracks  as  now  laid  out^  commencing  at  the  SQul/urn  line  of 

Broad  street ^  and  back  on  each  side  of  the  railroad  track^  the 

distance  of  one  thousand  feet  ^  aj  represented  on  the  plat  hereto 

annexed^  also  the  right  of  way  to  builds  own^  and  keep  vp^ 

and  use  the  said  railroad  as  now  constructed^  through  lot  of 

landy  number  277,  in  the  twenty-third  district^  of  the  third 

section^in  said  county  of  Floyd ^  also  through  that  portion 

qf  land^  No.  276,  in  the  district^  and  section  aforesaidy/y^ 

ing  west  of  Oostanaula  street ^  excepting  such  portion  or  in^ 

tertst  in  277,  twenty-third  district  and  third sectiony  as  may 

be  adjudged  to  belong  to  J.  fV.  At.  Berrien  or  George  Tug? 

gleor  Oeorg^e  W.  Tuggle^  or  their  creditors^!*  fyci 

The  bill   further  states  that  subsecjuent  to  the  aforesaid 
pijiicbase  by  eAiB{xlainantfrom  Shorter,  defendant  purchased 
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from  him  certain  lots, immediately  adjoining  the  line  of  rail- 
road^ and  which  are  adjoining  tho  lands  purchased  as  afore- 
said, by  complainant  from  Shorter.  That  Cunningham  has 
commenced  digging  and  excavating  the  earih,  for  the  foun- 
dation of  a  steam  flouring  mill,  within  seven  or  eight  feet  of 
the  railroad  track,  and  upon  the  ground  and  strip  of  land 
purchased  as  aforesaid,  from  Shorter  by  complainant,  not 
leaving  suflScient  room  or  space  for  repairing  and  construct- 
ing the  road,  as  was  contemplated  in  and  by  the  convey- 
ance from  Shorter.  That  complainant,  although  entitled  to 
twenty-five  feet  of  ground  on  each  side  of  said  road,  under 
Shorter's  deed,  has  proposed  to  defendant  to  allow  him  to 
place  his  mill  at  the  distance  of  eighteen  feet  from  the  cen- 
ter of  said  railroad  track,  and  to  allow  him  a  turn-out,  upon 
said  eighteen  feet  strip  between  said  mill  and  road. 

Prayer,  that  the  defendant  be  enjoined  from  locating  and 
erecting  said  mill,  &c. 

To  this  bill  defendant  demurred.  The  Court  overruled 
the  demurrer,  and  defendant  excepted. 

Underwood  &  Smith,  for  plaintiff  in  error. 

Daniel  S.  Pkintup,  contra. 

By  the  Court. — Bennino  J.  delivering  the  opinion. 

Was  the  Court  right,  in  overruling  the  demurrer  to  the  bill  ? 
We  think  so. 

.  The  site  of  the  contemplated  mill,  was,  not  on  any  part  of 
the  thousand  yards  strip,  but,  further  down,  somewhere  on  lot 
276,  or  lot  277.  According  to  ilie  deed,  the  company  had 
nothing  in  either  of  these  two  lots,  but  a  right,  of  way.  The 
grant  in  the  deed,  is  expressed  in  these  words;  "Also  the 
right  of  way,  to  build,  own,  and  keep  up,  and  use,  the  said 
railroad,  as  now  constructed.'' 

The  bill  then  says,  that  the  way,  the  rightto  which  was  thus 
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grained,  was  to  be  of  a  widrli  siitiicioiii,  for  all  the  lu-cessary 
purposes oTllie  company.and,  that  the '^  uudersiaudiwg"  was 
thai  ilic  widih  was  lo  be,  from  ihiriy-six  lo  f\fvv,Vviet. 

The  bii:ihensays,ilia!ihe  mill  was  to  he  erecied  wiinin  sev- 
.     en  or  eii;lit  feci  of  ilie  track   of  tlie  road;  and,  iliar,  if  thus 
erected,  iliere  would  be  ''no  snfflcieiii  rooui  forilio  purposes 
and  necessities  of"  ilic  couipauy,  "in  the  repairing  and  con- 
slruction  of  said  Railroad." 

AU  tlirse  things  the  demurrer  admits  to  be  true. 
If  ihe  *'  nudersiauding"  between  the  parlies  to  the  deed    bo 
taken  as  the  test,  the  mill    wonid  be  clearly  an  obsirnciion 
standing  iu  the  way  granted,  for,  by  that  understanding,  the 
way  granted  was  to  be  at  least  ihiny-six  feet  wide,  eighteen 
feel  on  each  side  of  the  track,  and  every  obstruction  to  a  way 
is  a  nuisance — and,  such   a  nuisance,  that,  in   general,  we 
may  say  of  it,  iliat  the  damages  it  occasions,  are   not  ade- 
quately measurable  by  money.     Hence,  in  almost  every  case 
of  such  a  contemplated   obstrnciim),  there  is  jurisdiction  to 
equity,  to  interpose   by  injunciion,  and  prevent  the  doing  of 
that  which,  if  done,  would  make  the  obsirnction.      And  we 
«ee  nothing  in  the  present  case  to  exclude  it  from  the  general 
rule. 

And  oven,  if  we  lay  the  understanding  of  the  parties  out 
of  the  question,  and  go  by  the  letter  of  the  deed,  the  case  does 
not  seems  to   be,  materially,  altered — the  allegation  iu  the 
'  bill  considered.     That  allegation  is,  that  the  erection  of  the 
mill,  would  not  leave  sulficient  room,  for  the  repairs  and  con- 
struction of  the  track.     The  letter  of  the  deed  gives  sufficient 
room  for  such  repairs  and  constructioti.     Therefore,  the  erec- 
tion of  the  mill,  would  violate  the  letter  of  the  deed — taking 
as  we  must,  the  allegation  of  the  bill,  to  be  true.     And  the 
injury  or  damage  occasioned  by  such  a  viohition,  would  be 
.equally  as  difficult,  of  measurement  in  money,  as  the  injury 
.or  damage, in  the  case  first  considered. 

Even,  then,  11  the   case  be  confined  to  the  letter  of  the 
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deed,  there  was  jurisdiction  to  equity,  to  interpose  by  injunc- 
tion. 

Injunction  in  caspsof  this  kind, ison  many  obvious  accounts^ 
a  preferable  remedy  to  a  suit  for  damages.  And  the  only 
question  in  them,  is,  one  as  to  the  remedy.  The  party  sued  * 
comes  int)  eintyand  demurs;  thus  he  admits  himsfclf,a 
wrong  doer  in  purpose,  and  yet  he  says — do  not  interfere 
with  me,  let  me  carry  out  my  purpose.  The  law  will  give 
the  party  I  injure,  redress.  There,  surely  can  be  little  in  such 
a  ploa  as  this,  to  commend  it  to  favor.  It  ought  to  be  disre- 
garded if  possible. 

Judgment  affirmed. 


Charles  W.  Stili,,  exo'r,  plaintiff  in  error,  vs.  The  Matok 
AND  Council  op  the  City  of  Guiffin,  defendant  in  error. 

When,  in  founding  a  city,  certain  lots  are  reserved,  and  dedicntedby  the  found- 
er to  particular  |>iil>liu  (Mirposes.  and  the  donees  fail  or  refuse  toaocepl  the 
tame,  the»e  lots  revert  to  the  grantor  ;  and  ibo  vendor's  lien  for  the  unpaid 
purchaite  money  atiaubus  upon  said  lots,  or  rather,  ha^  never  been  detached* 
inasmuch  as  the  title  to  the  same  has  never  passed  out  of  the  donor. 

In  Equity,  from  Spalding  county.  Tried  before  Judge 
Cabaniss,  at  November  Term,  1858. 

This  was  a  bill  filed  by  plaintiff  in  error,  in  Spalding  Su- 
perior Court,  to  I'hforce  his  vendor's  lien  for  the  unpaid  pur- 
chase money  on  certain  parcels  of  land  in  the  city  of  Griffin, 
sold  to  the  Monroe  Railroad  and  Banking  Company, by  com* 
plainant's  testator,  Bartholomew  Still, deceased,  and  setapa»t 
and  dedicated  by  said  company  to  certain  religious  denomi- 
nations, as  places  for  the  erection  of  houses  of  worship,  wheii 
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the  town  of  Griifiu  was  laid  out,  but  which  never  had  been 
accf  pted  or  used  by  said  dcnominaiioiis. 

The  cause  proceeded  !o  triai  on  die  bill,  anwserand  repli- 
cation.     The  convryance  of  the  lands  by  Bariholomew  Siill, 
to  die  Monroe  Uailroad  and  Banking  Company,  was admiued 
in  tl)e  answer  of  the  defendant;  and  tliat  ihe  Mouroe  ^a\l- 
road   bad  been  sold  out,  and  was  insolvent;  and  that  all  its 
ass»^ts  and  franchises  had  gone  into  ihe  hands  of  the  Macon 
and  Western  Railroad  Company,  as  the  legal  successor  of  the 
Monroe  Railroad  and  Banking  Company.     Letters  testamen- 
tary were  iniroduced  by  complainant. 

Lewis  L,  Griffin  testified:  That  he  was  President  of  the 
Monroe  Railroad  and  Banking  Company  from  its  organiza- 
tion to  January,  1842,  and  that  while  he  was  such  PresidenL 
he  bought  of  B.  Siill  said  lands,  in  his  individual  capacUy^ 
and  afterwards,  and  by  and  with  the  consent  of  the  said  Stilly 
the  said  company  took  up  his  notes,  and  gave  theirs  in  the 
place;  that  hesig?iedihe  notes  as  President,  by  the  order  of 
the  board  of  said  company,  and  that  it  was  for  the  lands  on 
which  ilio  city  of  Griffin  was  laid  out  in  1842  ;  that  he 
thouglu  he  paid,  in  his  individual  capacity,  part  of  the  pur- 
chase money  f>r  the  land,  and  afterwards,  when  the  railroad 
coni|)any  took  up  his  notes,  they  paid  him  what  money  he 
had  paid  out;  that  there  was  no  security  given;  that  the 
notes  nie?uioned  in  the  bill  are  the  same  notes  ;  he  was  Pres* 
ident  when  the  notes  were  signed,  and  signed  them  by  ex- 
press order  of  the  board  of  said  company.  That  he  bought 
th3^«  lands  in  hisinliviJid  capai:ity,  for  the  purpose  of 
foiuidingacity,  and  the  company  promised  to  carry  the  plan 
out. 

The  notes  having  been  lost,  Amos  IV.  Hammond iesU^eiz 
That  he  had   ilic;  original    noies ;  that    no  other  person  has 
liad  ihrm;  that  he  made  the  copies  attached  to  the  in\e.rTog- 
attui«s«»f  (iriinii  'Voni  them,  and  that  tbey  were  lost,  and  that 
be  kncwihey  were  made  by  L.  b.  Grilfin,  President  of  the 
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Monroe  Hailroad  and  Banking  Company;  tliat  he  knew  his 
hand  writing, 

'J'he  map  by  which  the  city  was  laid  out  was  exhibited. 

•Alexander  Behimy  testified:  He  kt^ew  (he  lots  which 
were  reserved  at  the  sale,  by  the  map  just  produced  ;  the 
Episcopal  and  Protestant  Church  lots  are  now  vacant ;  rhe 
Presbvterian  Cinirch  lot  and  Female  Academy  lots  are  both 
occupied;  there  is  a  lot  which  was  reserved  for  ornamental 
purposes  now  enclos(^d.  but  not  occupied  ;  the  Cumberland 
Presbyterian  Church  bt  is  not  occupied  by  them  ;  the  Bap- 
tist and  Methodist  Church  lots,  and  Male  Academy  lots,  are 
occupied;  the  public  square  is  not  enclosed;  the  public  pa- 
rade groutjd  is  not  occupied  ;  the  court  house  lot,  containing 
four  acres,  not  occupied;  all  these  lots  are  on  145, 2d  disf.origi- 
nally  Monroe  county,  now  Spalding;  all  these  were  reserved 
for  public  purposes,  and  lots  were  sold  according  to  the  map 
by  which  the  city  was  laid  out. 

William  Leak  testified:  That  he  was  present  when  the  lots 
were  sold,  and  B.  Still  was  present  when  tlie  first  lot  was 
sold,  and  gave  no  notice  of  liis  vendor's  lien;  don't  know 
that  he  was  present  when  all  the  lots  were  sold ;  the  plain- 
tifPs  testator,  B.  Still,  acted  as  agent  of  the  railroad  company 
in  selling  lots,  and  had  a  plan  of  the  town,  and  sold  accord- 
ing to  that  plan;  that  plan  was  like  that  introduced  in  this 
case;  he  gave  no  notice  of  his  vendor's  lien;  he  showed  lots 
to  those  who  wanted  to  purchase. 

J.  B.  Phillips  testified  :  That  he  was  present  at  the  sale  of 
these  lots  by  this  map,  and  Still  gave  no  notice  of  his  lien  at 
the  time  of  the  sale. 

The  Court  charged  the  jury:  "That  if  B.  Still  was  pres- 
ent at  the  sale  of  the  lots  in  Giiffin,  and  stood  by  and  per- 
mitted persons  to  bid  oflf  lots,  without  asserting  his  lien,  he  is 
estopped  from  afterwards  setting  it  up.  The  vendor's  lieu  is 
a  secret  lien,  and  not  favored  by  the  law — a  purchaser  for  a 
vahiable  consideration,  and  without  notice  of  the  lien,  holds 
the  land  purchased  discharged  from  the  vendor's  lien.'' 
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Counsel  for  ihe  cojiipluiiijiii  iKjM.suci  the  Coiirl  to  cli  ir^© 
the  jury,  ihai  if  ihe  Mayor  ami  Council   ofihocity  of  GntUri 
held  the  lots  reserved    for  piililic  uses,   wiihont  fiaving   paid 
value  therefor,  they  are  volnniciTs,  and  noteniiil^d  to  notice 
of  the  lien,  and  so  far  as  tlipy  arc  concerned,  notice  need  not 
have  been  given.     The  C«'uri  refns'Ml  to  give  this  rc(|ncst  in 
charge,  but  charged,   "that  if  (ho  p!aintill\s  tcsiator,  B.  Still 
stood  by  at  the  sah?,  when  lois  were  reserved  for  piihhc  nse 
and  peranitied  bidders  to  bny  lois,  wiih  nfertMice  to  such  res- 
ervations, and  pay  a  vahiahlc  considcraiion    for  them,  with- 
out asserting  or  making  known  his  vendor's  hen,  he  cannot 
now  set  up  his   hen    upon  h.ts  so  reserved;  to  which  charge 
and  refusal  to  charge,  a*?  nquestt'd,  cornphtinant  excepied. 

Thejiir),  inidcr  the  to>iimony  and  charge  of  liie  Court, 
found  a  verdict  against  the  conip'ainant  for  the  cost. 

Whereupon,  counsel  for  complainant  tendered  their  hill  of 
exceptions,  assigning  as  error  the  aforesaid  charge  and  refu- 
sal  to  charge. 

Hammond  &  Son,  for  plaintiff  in  error. 

Alford,  contra. 

By  ihe  Court. — Lumpkin  J.  delivering  the  opinion. 

Conceding  that  the  conduct  of  Still,  at  the  public  and  pri- 
vate sales  of  lots  iu  Grillin,  amoumed  to  a  waiver  of  his  lien 
as  vendor,  upon  all  of  the  lots  which  were  bought  by  indi- 
viduals, and  those  lots,  and  squares  and  streets  thai  have 
been  appropriated  to  the  public  purposes  for  which  they  were 
reserved,  is  he  estopped  from  enforcing  it  against  those  which 
never  have  been  so  used  ?  We  think  not ;  and  the  Court 
erred  in  not  so  discriminating  in  its  charge  to  the  jury. 

The  Monroe  Railrjad  and  Banking  Company  never  made 
a  conveyance,  as  to  these  public  lots;  and  ^he  title  to  them 
could  only  have  been  divested  by  the  acceptance  of  the  res'- 
fective   beneficiaries,  to  be  signified   by  their  user.      User 
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amounts  to  an  acceptance.  Some  fifteen  or  twenty  years 
have  elapsed  since  the  dedication  was  made,  and  the  bill  al- 
leges, and  the  proof  sliows,  that  no  steps  have  been  taken  ta 
appropriate  a  portion  of  these  public  lots.  The  presumption 
of  Jaw  is,  that  the  donations  have  been  declined.  These  Jots 
have  reverted  to  the  grantor,  and  not  lo  the  ciiy  of  Griffin  ; 
or  to  be  more  accurate,  the  title  to  these  lots  has  never  passed 
out  of  the  grantor.  And  while  it  is  true,  that  the  lien  of  Still 
is  detached  as  to  the  other  lots,  it  attaches  upon  thesre. 

It  is  said  that  the  proprietors  of  real  estate  in  Griffin,  pur- 
chased at  enhanced  prices,  on  account  of  the  dedication  of 
these  lots.  It  may  or  may  not  be  so.  There  is  no  evidence 
that  it  is  so.  No  complaint  is  made  by  them.  It  may  be 
that  contiguous  proprietors  to  church  lots,  at  least,  would 
prefer  not  to  have  churches  near  them.  This  is  true  in  most 
towns.     It  is  a  serious  objection  with  many. 

But  suppose  it  were  otherwise,  and  that  they  were  before 
us  urging  this  argument.  It  might  be  truthfully  replied,  that 
you  bought,  knowing  that  these  lots  might  not  be  accepted 
for  the  purposes  for  which  they  were  dedicated.  And  you 
knew,  or  ought  to  have  known,  that  you  could  not  compel 
them  to  do  so. 

As  to  the  court-house  lots,  military  parade  ground  and  or- 
namental squares,  or  any  other  lots  which  were  set  apart  for 
public  uses,  it  is  not  necessary  that  they  should  be  enclosed 
or  improved  in  any  particular  way.  It  is  sufficient  if  they 
have  been  used  for  the  purposes  for  which  they  were  set 
aparr.  And  this  will  be  the  issue  for  the  jury  to  try  in  each 
particular  cise.  It  is  better,  we  doubt  not,  both  for  the  city 
and  adjoining  lot  holders,  that  these  vacant  lots  should  be 
sold,  and  improved  by  somebody.  Were  the  religious  de- 
nominations ihat  have  failed  to  act,  strong  enough  to  organ- 
ize congregations  and  build  churches  in  Griffin,  it  is  very 
que.stioiiabIe  whether  they  would  be  willing  to  accept  the 
particular  locations  designed  for  them. 

Judgment  reversed* 
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Benjamin  F.    William^,  plaintiff  in    error,  vs.   Jesse  Cash 
dcffiidant  in  error.  * 

[1.)  If  a  defeTKUnr  in    ejectraani   enter  on    linJ-ine  1  fjr.  und-r  the   ltf*^nr  of 
the  iiIuinlilT,  whether  by  purchase,  gl/l  or  lease,  iie  caiiiiol  cJi.Kp„ie  ,1,^.  j-^^ 
under  whifh  he  entered. 
{2.]   If  defend<4nt,  afier  entering  und^r  ihelesnor  of  the  pi  iniifT  sel««  up  a  j 
fence  against  Iiim  to   a  suit  for  the   recovery   of  the  U\nd.  ho.-n'le  lo  ihe  liife 
under  which  h©  entered,    he  cannot  claim  lo  be  n  tenant  ut  will,  and  entiil  d 
to  notice  to  quit,  before  c^nit  can  be  brought. 
£3. J  If  a  defendant  in   ejeitiiuMit  eniered  inio  the   poK.«i*ss<ion  of  the  premises 
■ued  f  >r,  under   a  coniract  of  any  i»ort   f  »r  a  liile     ihe  Knuufe  of  liunialions 
could  not  begin  lo  run    in  hi^  favor,   until  be   repudiated  thu  cmurai-l.   affd 
dftimed  to   hold  in  defiance  of  pUintiiTit  title,  and  ilte   plainiifi*  imj  knowl- 
edge of  ttuch  adverse  holding. 

Ejectment,  in  Cass  Superior   Conrt.     Tried  before  Judge 
TaiPPE,  at  September  Term,  1858. 

This  was  an  action  of  ejectment  by  Die,  ex  dem,^  Jnsse 
Cash,  against  Roe,  casual  ejecror,  and  H^'nj.lmi(l  F.  Wil- 
liams, tenant  in  possession,  for  tiie  recovery  of  lots  of  land 
Nos.  1141,  1163  and  1 1G4,  in  the  scvcntfenili  disirirr,  third 
section,  of  originally  Cherokee,  now  Ca^^s  couniy,  each  coq- 
taing  forty  acres. 

Brief  of  Evidence. 

Plaintiff  offered  and  read,  in  evidetice,  a  grant  from  the 
State  to  Cash,  the  lessor,  for  the  lots  in  coniiov«T.^y.  A  deed 
from  Cash  to  James  Dirki»rson  fi»r  same  lots,  and  a  re-con- 
veyaiice,  by  deed,  from  Dickersoii  to  Cash,  and  clost»d. 

Defendant  read  the  depositions  of  the  following  witnessed 
taken  by  commission : 

James  Tallent.  Itti.  1st.  Ho  knew  the  parties. 
2d.  He  answers  he  is  nrquaittted  wiih  iho  Innd, 
that  the  defendant,  Williams  livis  on,  and  wliirh  is  sued  for 
in  this  action  ;  was  at  his  house  in  Krhnutry,  in  ihi*  year 
1844,  and  Williams  was  living  on  i!n»  laud  ihi'ii;  has  tu'en 
personally  acquainted  with  liim  ever  since,  ami  he  has  beea 
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in  possession  of  the  land   ever  since,  and  lias  cleared  about 
sixty  or  seventy  acres  upon  the  land. 

3d,  He  answers  that  the  defendant,  Williams,  has 
claimed  the  land  in  dispute,  as  his  own  property,  as  a  gift 
by  Jesse  Cash  to  his  dangliier,  who  is  the  wife  of  the  defen- 
dant. 

4th  and  5th.     He  answers  he  knows  nothing. 

6th.  He  answers,  he  has  stated  all  he  knows  that  will 
benefit  the  defendant. 

Evidence  of  James  M.  Ware. — I  heard  the  old  man 
Cash,  the  plaintiff  in  this  action,  say  to  James  Dickersi>n, 
that  he  would  take  back  the  land  he  sold  to  him,  provided 
B.  F.  Williams,  the  defendant,  would  take  it,  and  said  he 
wonid  make  B.  F.  Williams's  wife  and  children,  a  liile  when 
certain  impediments  were  removed.  The  conversation  took 
place  in  the  year  1844,  at  James  Uickerson's  house,  in  Cass 
county,  and  that  B.  F.  Williams  moved  to  the  place  in  the 
winter  thereafter;  and  the  numbers  of  said  lots  of  land,  as 
well  as  remembered,  are  Nos.  1141,  1163  and  1164,  in  the 
17th  district,  and  3d  seciion  of  Cass  county.  Williams  has 
claimed  the  land,  as  his  own,  ever  since  he  moved  to  it,  and 
exercised  ownership  over  it  all  the  lime. 

Gross  examined. — I  never  heard  the  plaintiff  say  any- 
thing about  possession  at  no  time  or  place. 

I  never  heard  the  defendant  say  any  thing  about  dividing 
the  land  between  the  the  defendant  and  plaintiff's  son,  and 
I  never  heard  the  plaintiff  say  that  the  defendant  was  to 
liave  any  portion  of  the  land  as  his  portion  of  the  estate  of 
the  plaintiff;  has  heard  defendant  claim  said  land  in  three 
years,  and  where  he  was,  and  what  he  was  doing,  I  can- 
not tell.  He  answers,  I  never  heard  defendant  say  he  was 
holding  the  land  as  tenant  under  the  plaintiff. 

Samuel  Higgifibof torn.  Int.  1st,  He  answers  he  knows 
the  parties. 

2d.  He  answers  that  he  knows  nothing  of  his  own 
knowledge,  but  some  time  in  August,  1S44,  Jesse  Cash  sent 
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for  me  to  come  to  said  Williams's,  and  then  and  there  said  to 
me  that  he  had  given  to  his  daughter  (Mrs.  Williams)  the  wife 
of  said  Williams,  the  defendant,  in  the  case,  the  three  lots 
of  land,  that  they  are  now  a  lawing  about,  and  said  land  was 
to  come  out*  of  her  part  of  his  estate,  and  said  Jesse  Cash  was 
to  make  her  titles  to  said  land  whenever  ihey  could  get  the 
old  mill-dam  down;  and  this  conversation  took  place  some 
time  in  August,  1844,  at  the  house  of  the  defendant  Williams  • 
and  Newton  Ashly  and  William  Ashly  and  Mrs.  Williams 
were  present  at  the  lime  this  conversation  took  place  between 
me  and  Jesse  Cash. 

3d.  He  answers,  that  Williams,  the  defendant,  went  in- 
to possession  of  said  lots  of  land  in  January,  1845. 

4th.  He  answers,  that  he  heard  Jesse  Cash  say  that  be 
had  sold  said  lots  of  land  to  James  Dickerson,  and  had 
taken   them  back  to  let  his  daughter  have  them. 

Cross-examined. — Int.  1st.  He  answers,  that  all  that  the 
plaintiif  said  was,  that  the  lots  of  land  were  to  come  out  of 
her  part  of  his  estate. 

2d.  He  answers,  that  the  agreement  between  plaintiff 
and  defendant  was,  that  whenever  they  could  get  the  mill- 
dam  down,  he  was  to  make  her  titles  to  the  land. 

3d.  He  answers,  I  have  seen  Jesse  Cash  three  times  in 
all. 

Newton  and  William  Jl$hlej/^s  evidence. — Int.  1st.  Both 
answer  they  know  the  parties. 

2d.  Both  answer,  they  know  the  land  in  dispute,  and 
they  heard  the  plaintiff,  Jesse  Cash,  say  to  defendant,  Wil- 
liams's wife,  that  if  her  husband,  Williams,  who  is  the  de- 
fendant in  this  case,  would  go  on  said  land,  that  he  would 
make  her  a  title  to  it  the  first  time  he  came  out  to  see  them, 
and  the  said  Williams  went  into  possession  some  time  in 
Jannary,  1845,  and  Williams  has  been  in  possession  ever 
since,  and  that  he  always  claimed  said  land  as  a  gift  to  his 
wife,  and  said  land  was  to  go  in  part  of  her  estate  at  his 
death. 
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3kJ.  Hoih  answer,  ihey  have  answered  all  they  know- 
that  will  benefit  the  defendant,  as  though  they  had  been  in- 
terrogated thereunto. 

Cross  int.  They  boih  answered,  that  they  have  heard  Jesae 
Gash  say  the  land  in  dispute  was  his,  but  if  defendant,  Wil- 
Uams,  would  go  on  said  land,  he  would  give  it  to  his  wife;, 
and  both  say  ihey  never  heard  Cash  say  that  Williams 
«v6r  was  to  leave  said  land,  and  have  related  all  theykuow 
that  will  benefit  the  plaintiff. 

Benjamin  F.  Smith.  Int.  1st.  He  answers,  he  knows 
the  parties. 

2d.  He  answers,  he  knows  the  numbres  of  land  stated 
in  the  question,  and  states  that  he  has  known  the  land 
ftbont  fourteen  years;  first  in  the  possession  of  James  Dick- 
eison,i  atid  claimed  by  the  said  B.  F.Williams,  the  defen- 
dant in  the  above  case,  who  went  in  possession  some  time 
iu  January,  1845,  and  has  been  claiming  and  exerciaing 
ownership  over  said  land  ever  since. 

3(i.  He  answers,  that  he  has  answered  this  interrogatoary 
in  the  second. 

4ih.     He  has  answered  all  that  will  benefit  the  defendant 

WiUlum  H.  Cash,  for  plaintiff,  in  reply.  He  answers, 
that  he  was  not  acquainted  with  the  premises,  only  by  repu- 
tation. The  terms  under  which  the  defendant  went  into 
possession  of  the  premises,  as  he  understood  them  from 
Jesse  Cash  and  defendanr,  were,  that  Jesse  .Cash  told  de- 
fendant and  myself,  ihat  we  might  go  on  the  premises,  and 
work  there  until  he,  Jesse  Cash,  called  for  possession,  and 
the  dcfeuduht  went  into  possession  under  that  agreement; 
this  is  all  the  agreement  about  the  premises  that  I  ever 
beard,  or  knew  of  being  made,  between  the  said  Jesse  Casb 
and  the  defendant 

Sd.  He  answers,  that  he  has  no  interest  in  the  matter; 
was  to  go  on  the  place  which  Jesse  Cash  gave  defendant^ 
and  had  leave  to  go  there,  but  made  other  arrangemeola^ 
and  declined  going  on  the  place,  but  was  not  to  be  a  partner 
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of  defendant,  if  he  had  gone  on  the  place.  Wo  both  had 
l3ave  at  the  same  time  from  Jesse  Cash,  to  work  on  equal 
portions  of  the  land,  each  one  to  himself. 

4th.  He  answers,  he  cannot  recollect  exactly  when  this 
agreement  was,  thinks  some  seven  or  eight  years  ago  last 
AugusL  The  agreement  was  made  at  defendant's  house, 
in  Cass  county,  in  said  State;  the  agreement  was,  that  if 
Jesse  Cash  charged  rent,  we  (myself  and  defendant)  were 
to  pay  it  in  cotton  or  flour. 

T\\e  jury,  under  the  charge  of  the  Court,  found  for  the 
plaintiff,  and  defendant  moved  for  a  new  trial,  on  the  follow- 
ipg  ground: 

1st.  Because  the  verdict  was  contrary  to  evidence. 
2d.  Because  the  verdict  was  contrary  to  the  weight  of  evi- 
dence. 

3d.  Because  the  verdict  was  contrary  to  the  charge  of 
the  Court. 

4th.  Because  the  Court  erred  in  not  charging  the  jury  aa 
requested  by  defendant's  counsel,   that  if  defendant  went  in- 
to possession  of  the  premises,   as  his  own,  with  the  under- 
standing that  Cash  was  afterwards  to  execute  a  deed  of  con- 
veyance to  Mrs.  Williams,  defendant's  wife;  that  fact  does 
not  constitute  him  a  tenant  at  will,  of  Cash;  nor  does  it  pre- 
vent the  statute  of  limitations  from    running   in  liis    fiivor. 
But,  on  the  contrary,  the  Court  charged  the  jury,  that  if  de- 
fendant  took  possession,  claiming  llie  land  as  his  own,  and 
retained  that  possession,  and  continued  that  claim  for  seven 
years  prior  to  the  passage  of  the  Act  of  January,  1852,  then 
he  had  acquired  a  good   statutory  title,  and  the  jury  ought 
to  find  for  him  ;  but  if  defendant  took  possession  of  the  pre- 
mises under  a  promise  by  plaintiflf,  that  he  v/ould,atsome 
future  time,  convey  the  same  to  defendant's  wife  and  child- 
ren, for  their  sole  and  separate  use,  and  which  he  had  nev^ 
done,    then  the  statute  would   not  run  against  the  plaintiff, 
until  defendant  claimed  the  land  as  his  own,  and  plaintiff 
hud  knowledge  of  said  claim. 
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The  Court  overruled   the  motion   for  a  new  trial,  and  de 
fendant  excepted. 

MiLNER  &  Parrott,  for  plaintiff  in  error. 

WoFFORD  &  Crawford,  contra. 

By  the  Cowr/.— McDonald  J.  delivering  the  opinion. 

This  was  an  action  of  ejectment,  in  the  Superior  Conrt  of 
Cass  county.     The  jury  rendered  a  verdict  for  the  plaintiff, 
and  the   defendant  moved  for  a   new  trial  on  the  several 
grounds  set  forth  in  the  foregoing  statement,  by  the  Reporter. 
The  presiding  Judge  refused  to  grant  a  new  trial,  and  error 
is  assigned  on  his  judgment  refusing  it.     According  to  the 
record  before  us,  the   defendant  entered  into  possession  of 
the  premises  sued  for  under  the  lessor  of  the  plaintiff,  Jesse 
Cash,  either  undera  verbal  donation  or  of  a  promise  to  give 
the  land  to  the  defendant,  or  to  his  wife,  or  to  his  wife  and 
children,  or  under  a  lease,  he  to  pay  rent  in  corn  or  cotton. 
There  is  some  evidence  to  each   of  these   points,   but  the 
weight  of  the  evidence  is,  that  he  entered  into  possession  of 
the    land   under  a   verbal  promise,  that  as  soon  as  certain 
impediments  were  removed,  he   would  execute  a  title  to  the 
defendant's  wife  and   children.     If  the  defendant  entered 
under  the   lessor  of  the   plaintiff,  whether  by  purchase,  gift, 
lease,   or   otherwise,  he  cannot   dispute  his   title.     Leigh^s 
Nisi  Prius,  and  cases  referred   <o  in  the  note  925.     So  far, 
the]»,  as  the  plaintiff's  right  to  recover  the  premises  in  dis- 
pute, (]•  ponded  on  the  evidence  adduced  by  him,  it  was  per- 
fect as  to  the  defendant. 

r>.]  The  defence  of  adverse  possession  for  a  period  that 
would  bar  the  plaintiff's  right  of  action,  was  set  up.  This 
defence  was  inconsistent  wiih  a  tenancy  at  will,  and 
it  was  not  necessary  for  the  plaintiff  to  prove  notice  before 
he  brought  the  suit,  that  he  had  determined  his  w  ill. 

The  case  of  the  plaintiff  in  error,  then,  depends   on  the 
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merits  of  his  defence  under  ih«  statute  of  limitations,  and 
those  merits  may  he  fully  examined  on  the  errors  assigned 
upon  the  refusal  of  the  Conn  helow  ro  charge  the  jury  as 
requested  by  the  counsel  for  ihe  plaintiff  ii?  error,  aud  upco 
the  charge  of  the  Comr,  as  given  to  the  jury, 

[3.]  The  counsel    for  the  plaintiff  in  error   requested  the 
Judge  presiditig   at    the  trial,    to  charge  the  jury,  that  if  the 
defendant    (plaintiff  in  error)   went   into  possession    of  the 
land  as  his  own,  with  the   understanding  that    the  lessor  of 
the  plaintiff  should    execute    to  defendant's    wife  a  convey, 
ance,  that  does  not  con  titute  hiui  tenant  at  will  of  the  plain- 
tiff, and  does  not  prevent  the  statute  of  limitations  from  run- 
ning. 

It  is  by  no  means  clear,  that  the  evidence  in  the   cause 
warrants  the  charge;  but  the  request   is   inconsistent   with 
itself,  for   the   defendant   could  not  enter  into    possession  of 
the  land  as  his  own,  while    he  acknowledged  the  title  out  of 
him  by  stipulating  that  a  conveyance  should  be  executed  to 
his   wife  by  the  person   claiming   title.     But    the  request  is 
substantially  wrong,  and  ought  not  to    have    been  given  in 
charge  to  the  jury,  lor  **a  party   who   has  been   let  into  the 
possession  of  land   under  a  contract  of  sale,   or  for  a  letting 
which   has  not   been  completed,  is  a  tenant  at  will  of  the 
vendor/^     Bali  vs.  CulUtnore^  FFithers  ei  al^2  Mason^   Cr. 
Bos.  ExcheqW  Ref.  Iii2.     Dunb.  '-.9.  Hunter  7  Com,  L,  Rep.. 
115.     The  request  implies,   that  the  title  to  the  land  was  in 
the  lessor  of  the  plaintiff,  and  that  a  conveyance  was  neces- 
sary to  pass  it    out  of  him.     If  the  defendant  entered  under        ?i  ' 
a  contract  of  any   sort  lor  a  title,  the    statute  of  limitationa 
could  not   begin  to  run  in  his  favor  until  he  repudiated  the 
contract,  and  claimed    to  hold  in  defiance  of  plaintiffs  title, 
and   the  plaintiff's  knowledge  oi  such  adverse  holding. 

i  he  Court  charged  the  jury,  that  if  the  defendant,  previ- 
ous to  the  year  1852,  took  possession  of  the  lapd,  claiming 
it  as  his  own,  and  kept  that  pos^^ession,  and  continued  that 
<«Iaim  foT  seven  years,  ihii  defendant  acquired  a  good  statuto- 
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ry  title,  and  the  jury  ought  to  find  for  the  defendant.  This 
charge  is  certainly  as  favorable  to  the  defendant  helow,  un- 
der the  evidence  in  the  record,  as  he  could  have  asked.  But 
the  Court  proceeded  to  charge  the  jury  further,  that  if  the 
defendant  took  possession  of  the  land  under  a  promise  from 
the  plaintiff  to  execute  a  conveyance  to  the  defendant's 
wife  and  children,  the  statute  would  not  run  until  the  plain- 
tiff had  notice  that  the  defendant  claimed  the  land  in  hostili- 
ty to  the  plaintiff,  and  this  charge  is  also  assigned  as  error. 
We  are  in  a  Court  of  law,  and  the  cause  must  be  decided 
on  legal  principles.  We  express  no  opinion  upon  the  right 
of  the  defendant  below,  and  his  wife,  if  he  can  establish 
satisfactorily,  a  contract  of  the  sort  alluded  to  in  this  charge, 
and  that  he  entered,  and  made  the  improvements  under  that 
contract,  which  are  testified  to  by  some  witnesses,  as  stated 
in  the  record,  to  have  said  contract  executed.  But  the  con- 
tract, as  here  stated,  a  promise  to  execute  a  conveyance  to 
the  defendant's  wife  and  children,  admits  the  legal  title  to 
the  land  to  be  in  the  lessor  of  the  plaintiff,  and  if  the  defen- 
dant took  possession  of  the  land  under  such  promise,  he 
recognized  the  thle  under  which  he  entered,  and  the  statute 
cannot  run  in  his  favor  until  he  gets  clear  of  the  force  and 
effect  of  that  recognuion,  by  assuming  an  adversary  position 
to  it,  with  notice  to  the  party  under  whom  he  entered.  We 
think,  therefore,  that  in  no  aspect  in  which  we  have  been 
able  to  view  this  case,  under  the  proofs  before  us,  can  the 
plaintiff  maintain  either  a  title  or  possession,  under  the 
statute  of  limitations. 


Judgment  affirmed. 


Digitized  by 


Google 


ATLANTA,  MARCH  TERM,  1859.  515 


Puryear  vs.  Nisbet. 


Setmour  Puryear,  claimant,  plaintiff  in  error,  vs.    Thomas 
C.  NisBET,  plaintiff  in^  fcu^  defendant  in  error. 

The  lien  of  a  machinist  for  machinery  furnished  for  amill,  &c.,  must  be  enforced 
according  lo  the  provisions  of  the  Act  of  1S34,  as  extended  by  the  Act  of 
1854 ,'  and  not  tho«e  of  1841,  as  extended  by  the  Act  of  1852. 

Machinist's  Lien  and  Claim,  from  Henry  county.     Tried 
before  Judge  Cabaniss,  at  October  Term,  1856. 

This  case  was  heard  upon  the  following  agreed  statement 
of  facts: 

Thomas  C.  Nisbet,  the  plaintiff  in  execution,  is  a  machin- 
ist, and  on  the   25th  April,   1855,  he  furnished  to  Austin  C. 
Miller,  the  articles  mentioned  in  his  pleadings.     Nisbet,  on 
the  5th  March,  1856,  made  affidavit  before  the  honorable  G. 
J.  Green,  the  then  Judge  of  the  Superior  Court  of  the  Flint 
District,  of  the  amount  due  to  him  from  Miller,  for  said  arti- 
cles, as  provided  by  statute  in  such  cases  made  and  provided: 
That  on  the  said   5th  March,   1856,  said  Judge  granted  an 
order,  directing  the  Clerk  of  the  Superior  Court  to  enter  up 
judgment  in  favor  of  Nisbet  against  Miller,  and  the  articles 
of  machinery  specified  in  his  affidavit,  for  the  amount  sworn 
to  be  due,  and  unpaid;  that  the  Clerk  entered  judgment  as 
directed  on  the   I4th  March,   1856,  and  issued  execution 
thereon,  1 9th  March,  1856,  which  was  levied  on  the  machine- 
ry therein    mentioned,  on  the  3d  April,  1856.     That  a  per- 
sonal demand   for  the  amount  due  was  made  of  defendant 
before  the  filing  of  plaintiff's  affidavit  and  petition,  and  pay- 
ment refused.     That  the  claim  of  Nisbet  was  not  recorded 
until  his  affidavit  and  petition  were  filed,  as  aforesaid,  and  a 
short  time  previous  thereto,  the  claimant,  Puryear,  who  is  a 
brother-in-law  of  defendant,  purchased  the  mill  and  premi- 
ses on  which  it  was  situated,  without  notice  of  plaintiff's  lien, 
and  that  he  is  still  in  possession  of  the  same. 

The  Court  below  upon  this  state  of  facts,  charged  the  jury. 
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that  if  the  plaintiff  made  a  demand  of  defendant  for  the 
amount  dne  for  the  machinery  furnished  to  hirn,  and  put  up 
in  his  mill,  who  refused  payment,  and  plaintiff  commenced 
his  proceedings  to  recover  the  same,  within  twelve  months 
after  said  demand  became  dne,  then  the  machinery  was  h'a- 
ble  to  the  execution  of  plaintiff,  notwithstanding  claimant 
purchased  without  notice  of  his  lien. 

The  jury  found  the  property  subject  to  the  execution* 
Whereupon,  claimant  excepted  and  assigned  as  error  the 
aforesaid  charge  of  the  Court. 

L.  T.  Dotal,  for  plaintiff  in  error. 

Alford,  contra. 

By  the  Cowr/.— Lumpkin  J.  delivering  the  opinion. 

This  was  a  proceeding  to  enforce  a  machinist's  lien  for 
machinery  furnished  by  him  for  a  mill.  And  the  question 
is,  under  what  statute  the  case  falls?  The  Act  of  1841, 
(Co66,426,)  as  extended  by  the  Act  of  1852,  {Pamphlet^  ^37;) 
or  the  Act  of  1834,  {Cobb  555,)  as  extended  by  the  Act  of 
1854,  {Pamphlet,  45.)  Both  sets  of  these  Acts  embrace  the 
subject  matter  of  the  suit. 

By  the  former  two  Acts,  the  machinist  had  to  enforce  his 
lien  within  twelve  months;  and  a  summary  proceeding  is 
given  for  that  purpose.  By  the  two  latter  Acts,  the  machin- 
ist must  record  his  lien  within  three  months,  and  enforce 
it  within  twelve  months.  In  this  case,  the  creditor  adopted 
the  former  remcfdy.  And  not  having  recorded  his  lien,  after 
;he  expiration  of  three  months,  the  machinery  which  he  sup- 
plied, was  bought  by  a  third  person,  having  no  knowledge 
of  his  lien.  Did  the  creditor  lose  his  lien  by  failing  to  record  ? 
We  think  the  Act  of  1834,  as  extended  by  the  Act  of  1854, 
must  control  the  case.  It  is  the  last  law  upon  the  subject ; 
and  is  inconsistent  with  the  provisions  of  the  previous  Acts. 
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Ills  more  coiiipieie  in  itself,  and  niDre  in  accordance  with. 
the  spirit  of  our  morigage  Acts,  and  if  the  pnrcliase  in  this 
caije  be  bonajidej  it  must  displace  the  plainiiU's  lien. 

Judgment  reversed 


E3«i»Rii>OB  G.  Baklow,  administrator,  plaintiff  in  error,  vs. 

Edmund  Stalworth,  defendant  in  error.  \m  \m 

Anaetton  of  •»»timp?ii  for  money  bad  and  received,  will  not  lie,  unleaa  the 
property  of  ihe  pla'ntiflT  ha»  been  ironverted  into  money,  or  that  which  ia  its 
•qnivHtent ;  and  the  consnmplion  of  the  property  by  the  defendant  is  not 
sufficient   to  authorize  thi«  remedy. 

Assnmp^ir,  from  Henry  county.     Nonsuit  by  Judge  Caba- 
MISS,  at  October  Tt^rm,  1858. 

This  was  an   a<'tion  of  assumpsit,  brought  by  Eldridg^  G. 

IJartow,  adujinistrator  of  Thomas  Sial  worth,  deceased,  agjiinst 
Edmund  Stalworth,  for  the  recovery  of  three  hundred 
and  ninety-eight  dollars  and  fifty  cents,  alieg*'d  to  be 
due  and  owing  by  defendant  to  the  plaintiff  as  administra- 
tor aforesaid. 

The  first  count  in  the  declaration  alleged,  that  on  the  18th 
Nav.,  1855,  the  said  Thomas  Stalworth,  the  intestate,  thea 
in  life,  "delivered  to  the  said  Edmund  Stalworth  to  l»e  ta- 
ken care  of,  and  kept  for  the  said  Thomas  during  his  sick- 
fleiJS,  a»*d  ^1^^"  ^o  ^^'  d^Jiv<=*»'<^d   to  him   again,  the    foliiiwing 

nrop^'f^y»  to-wit:  5fty  barrels  of  com,  then  and  there  worth 
X^o  hundred  and  fifty  dollars ;  eightfen  hundred  pounds  of 
good  f4>dcjer,  o'C  the  value  of  eighteen  dollars;  thirteen  htish- 
els  of  wheat,  of  the  value  of  nineteen  dollars  and  fifty  cents; 
six  huuJr«iJ  pounds  of  pork,  ot*  the  value  of  forty-eight  dol- 
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lars;  one  wheat  thrasher,  of  the  vahie  o§ twenty  dollars, 
^id  further,  that  two  negroes  went  into  the  possession  of 
defendant  at  his  special  instance  and  request,  and  labored  for 
him  one  month,  each,  and  that  the  labor  or  hire  of  said  ne- 
gfoes  was  worth  fifteen  dollars.  And  that  in  June,  1856,  af- 
ter the  death  of  said  Thomas,  defendant  cut  and  took  into 
his  possession  twenty  bushels  of  wheat,  the  property  of 
intestate,  «ind  of  the  value  of  thirty  dollars,  all  of  which 
said  several  sums  amount  in  the  aggregate  to  the  sum 
first  aforesaid." 

The  declaration  contained  other  counts,  some  special,  and 
others,  the  common  counts  for  money  had  and  received,  &c. 

The  proof  on  the  part  of  the  plaintifT  was,  that  Thomas 
Stalworth,  the  deceased,  was  the  son  of  Edmund  Stalworth  ; 
that  he  sold  out  his  land  and  removed  with  his  wife,  (he  had 
no  children,)  to  his  father's;  that  he  had  consumption  of 
which  he  died  in  three  or  four  months  after  his  removal  to 
his  father's.  The  articles  described  in  the  declaration,  or 
some  part  thereof,  were  taken  by  deceased  to  his  father's,  for 
his  own  use  and  support ;  that  after  his  death,  the  balance 
remaining  of  these  articles,  were  demanded  of  defendant,  by 
the  wife  of  deceased,  and  he  refused  to  deliver  them  up  to 
her. 

Administration  was  granted  to  plaintiff  who  instituted  this 
action  of  assumpsit. 

After  plaintiff  closed,  defendant  moved  for  a  nonsuit.  The 
Court  sustained  the  motion  and  ordered  a  nonsuit,  upon  the 
grounds: 

1st.  That  no  promise,  express  or  implied,  had  been  proved 
by  defendant,  to  pay  for  the  articles  mentioned  in  the  decla- 
ration, and  the  same  being  carried  to  his  house  voluntarily 
by  his  son,  did  not  raise  an  implied  promise  to  pay  for  them. 

2d.  That  an  action  of  assumpsit  could  not  be  maintained, 
unless  there  was  proof  that  defendant  sold  the  property  and 
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converted  it  into  money ;  that  trover  and  not  assumpsit  was 
the  proper  remedy. 

To  which  order  and  judgment  counsel  for  plaintiff  excep 
ted.  ^" 

L.  T.  Dotal,  for  plaintiff  in  error. 

Clark  &  Lamar,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

Was  the  plaintiff  entitled  to  maintain  this  action  in  its 
present  form  ? 

The  authorities  clearly  establish,  that  unless  the  property 
of  the  plaintiff  has  been  converted  into  money,  or  that  which 
is  equivalent  to  money,  that  assumpsit  for  money  had  and 
received,  will  not  lie.  And  that  even  the  consumption  of 
the  property  by  the  defendant,  does  not  authorize  the  action. 

Under  the  Judiciary  Act  of  1799,  it  is  questionable  wheth- 
er an  action  in  the  common  Courts,  could  be  sustained,  be- 
cause the  case  is  not  plainly,  fully  and  distinctly  stated 
They  are  more  general  than  Jones's  Forms ;  for  they  require 
a  copy  of  the  instrument,  which  is  the  foundation  of  the 
suit,  or  of  the  account  to  be   appended  to  the  complaint 

We  agree,  consequently,  with  the  Circuit  Judge,  that  tro- 
ver was  the  proper  remedy  in  this  case,  if  indeed  any  cause 
of  action  existed. 

Judgment  affirmed. 
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Marcus  L.  Culberson,   aHtninis»rafor,  plaintiff  in  error,  vs. 
James  M.  Gray,  tleiVndaui  in  error. 

A  ea.  »a  having  istHued  from  a  Justice*  Conn,  and  the  defendant  arrested  tbere- 
on  he  gave  a  bond  returnable  lo  ihenexl  Term  of  the  Inferior  Court,  to  take 
the  benefit  of  the  insolveni  debiors  Ail.  Ai  thai  Term,  he  was  surrendered 
by  hi:*  bail,  who  tendered  a  receipt  for  theorigiuul  note  upon  which  the  judg- 
ment wa*  rendered,  and  moved  that  ihe  principal  be  di>«harg^ed.  The  judg- 
ment had  been  Hold  as  the  properly  of  the  e8>ate  of  the  payee  by  his  adminis. 
trator,  and  bought  by  a  third  p»•r^on. 

Mi^  That  the  Inferior  Court  had  no  jurisdiction  to  try  the  title  to  the  judgment. 

Certiorari,  from  Carroll  county.     Decision  by  Judge  Ham- 
mond, at  October  Term,  1858. 

James  M.  Gray  being  arrested  under  a  co,sa,  issuing  from 
a  Justice  Court,  in  favor  of  Marcus  L.  Culberson,  adnmiis- 
traior  of  F.  D.  Palmer,  deceased,  gave  lM>nd,  with  James 
Backus  as  his  security,  conditioned,  to  appear  at  June  Term^ 
18.58,  of  the  Inferior  Court  of  Carroll  county,  to  take  the 
benefit  of  the  An  for  the  relief  of  honest  debtors.  At  the 
Term  of  the  Court  to  vvliieh  the  ca.  scu  was  returnable.  Gray 
was  surrendered  hy  Hmkus,  an«l  tui  motion,  an  txonfetu.T 
entered  on  the  bond.  PlainiiH's  •  ounsel  then  moved  that 
Gray  he  taken  into  custody  by  the  Sheriff,  and  committed  to 
jail.  To  this  moiion,  IJackus  objected,  and  offered  in  evi- 
dence a  receipt  corresponding  in  amount  with  the  note 
upon  which  the  judgment  was  obtained,  upon  which  the  C€U 
sa.  issued.  [The  bill  of  exceptions  and  record  are  silent,  as 
to  whom  this  receipt  was  given,  anti  by  whom  signed;  but 
I  suppose  it  was  given  by  Palmer  to  Backus,  and  upon  Palm* 
er's  death,  his  administrator  brought  suit  upon  the  n<»te  as 
the  properly  of  his  inte>tate.  The  execution  obtained  by 
the  administrator  on  said  note,  was  afterwards  sold.  Palmer's 
estate,  being  insolvent,  and  one  Walker  Green  beeame  the 
purchaser,  without  any  notice  of  Backus^s  claim  to  the  Qota 
ou  winch  It  was  founded. — /?qp.] 
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Upon    this  evidence,  connsel    for  Backus  moved  tfja(  rhe 
case  be  dismissed.      Plainiifl^'s  c*»uiisel  ohjocred  to  rhis  order  • 
his  objection  was  overruled,  and  the  moiion  to  disiuijis  gran- 
ted by  ihe  Court,  and  plaintiff  sued  out  a  certiorari,  lo  review 
and  reverse  said   order. 

The  presiding  Judge  of  the  Superior  Court  upon  the  hear- 
ing, dismissed  ihe  certiorari,  and  aflfirrned  the  juJgmeui  of 
the  Interior  Court,  and  plaintiff  excepted. 

W.  B.  CoNYERS,  for  plaintiff  in  error. 

Fletcher  &  Burger,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

If  we  understand  this  confused  and  imperfert  record,  and 
we  are  not  sure  that  we  do,  the  judgment  below,  we  diink, 
was  erroneous. 

Ii  does  not  appear  by  whom  the  receipt  was  given,  nor  to 
whom  it  was  giv»*n.  It  set  forth  the  same  n(»fe  We  will 
assume  that  it  was  given  for  ihe  note  atid  that  B.ickus  be- 
came possessed  of  it;  still,  judgment  having  been- obirtined 
upon  the  note,  and  sold  by  the  administrator  of  Palmer, 
Palmer's  estate  being  insolvent,  and  bought  by  Walk*^r  Green, 
without  notice  of  the  claim  of  Backus;  what  riaht  had  the 
Inferior  Court,  to  which  the  ca.  so,  boud  was  returnable,  to 
try  the  issue  tendered  by  Backus?    None. 

Judgment  reversed. 
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Block  &  Brothers,  plaintiffs  in   error,   vs.  J.   VV.  Hicks  & 
Co.,  defendants  in  error. 

[1]  A  man's  conduct  may  be  such,  as  to  authorize  the  presurnplion,  that  he  ad- 

mits  to  be  well  founc'eJ,  a  plea  set  up  against  his  claim. 
[2.]  The  declaration  of  one  parly,  uttered  in  the  presence  of  the  other,  and  not 

denied  by  that  other,  are  admissible  as  evidence  for  the  fornjer. 

Complaint,  in  Floyd  Superior  Court.  Tried  before  Judge 
Hammond,  at  February  Term,  1858. 

This  was  an  acfion  in  the  form  of  complaint,  by  plaintiffs 
in  error,  against  defendants  in  error,  on  a  promissory  note, 
for  $120,  dated  28th  May,  1856,  and  payable  in  six  months 
after  date.  The  consideration  of  the  note,  was  gin  and 
blackberry  wine,  sold  to  defendants  by  plaintiffs,  and  which 
they  alleged  were  worthless,  and  refused  to  pay  the  note. 

The  jury  found  for  the  defendants,  and  plaintiffs  moved 
for  a  new  trial,  on  the  following  grounds  : 

1st.  2d.  and  3d.  Because  the  verdict  was  contrary  to  law, 
contrary  to  evidence,  and  strongly  and  decidedly  against  the 
evidence. 

4th.  Because  the  Court  erred,  in  charging  the  jury, "  that 
if  they  believed  that  the  liquor  sold  by  plaintiffs  to  defend- 
ants, was  not  such  as  was  ordered,  and  which  plaintiffs 
agreed  to  send  them,  they  should  find  for  the  defendants 5" 
there  being  no  evidence  to  authorize  such  a  chaise. 

5th.  Because  the  Court  erred  in  charging  the  jury,  that 
the  agreement  on  the  part  of  one  of  the. plaintiff's  to  give  up 
the  note,  was  such  a  fact  as  they  might  take  into  considera- 
tion,in  ascertaining  whether  the  liquorwas  such  as  was  agreed 
to  be  sent. 

6th.  Because  the  Court  erred,  in  refusing  to  rule  out  the 
testimony  of  Wade  S.  Cothran  and  James  M.  Elliott. 

7th.  Because  the  Court  erred  in  refusing  to  rule  out  that 
part  of  Love's  testimony,  giving  the  declarations  and  say- 
ings of  one  of  the  defendants. 
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The  Court  overruled  the  motion  for  a  new  trial  and^iP^ 
tiflfs  excepted. 

Phintup;  and    Shropshire,  for  plaintiffs  in  error. 

Underwood  &.  Smith,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  overruhng  the  motion  for  a 
new  trial  ? 

Passing  the  first,  second,  and  third,  grounds  of  the  motion 
we  take  up  the  fourth.  Was  there  evidence  to  authorize 
the  charge  excepted  to,  in  that  ground  ?     We  think  so. 

The  conduct  of  Julius  Block,  one  of  the  firm  of  Block  & 
Brothers,  was   sufficient  of  itself,  to  authorize   the  charge. 
Hicks  told  him,  that  the  liquor  was  not  such  as  was  ordered 
and  wanted  him,   "to  go  to-  the  depot,  and  examine  it,  and 
take  it  back,  and  give  up  the  note.     Block  agreed  to  go,  and  . 
examine  it,  and,  if  the  Hquor  was  not  such  as  ordered,  he 
would,  and  give  up  the  note.''     After  this,  Block  refused  or 
failed  to  do  as  he  had  promised,  and  was  about  to  leave  town, 
when  he  was  again  accosted  by  Hicks,  and  told,  **to  go  and 
examine''  the   liquor  "and  give   up  the   note.     Block  told 
Hicks,  that  he  did  not  have  the  note  with  him — that  it  was 
at  Bayard's,  and  that  he  would  be  back  in  four  or  eight  days, 
and  would  then   arrange   it."     In  fact,  the  note  was  not  at 
Bayard's — Bio -k  then  went  off  on    the  railroad,  and  wVien. 
Hicks  found  out,  that  the  note  was  not  at  Bayard's  he  pvit- 
sued  him,  and,  on  overtaking  him,  he  agreed  to  give  up  the 
note,  and  wrote  an  order  on  his  attorney,  directing  him  to  . 
give  it  up. 

[1.]  Now  such  conduct  as  this,  in  Block,  was  sufficient  to 
justify  the  inference,  that  the  liquor  was  not  what  it  should 
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have  been,  and  that  he  knew  it  Conseqiienily  ihe  conduct, 
was  ynlficient  to  justify  the  charge  of  the  Court. 

The  fifth  ground  is  involved  in  the  fourth.  We  do  not 
see  why,  the  whole  of  a  man's  conduct  may^  not  be  taken 
ink)  consideration,  on  a  question  arising  out  of  a  matter  to 
which  that  conduct  had  reference. 

As  U)  ihesixih  ground — The  objection  to  the  testimony  of 
Coihran  and  Elhoit,  was,  that  their  testimony  related  to  liquor 
coiiiriiued  in  a  barrel  marked  "J.  W.  H.,"  not,  "J.  W. 
Hiiks  &  Co."  Now,  if  "J.  W.  H."  was  put  for  «J.  W^ 
Hicks  &.  Co.,''  the  testimony  was  beyond  question,  admissi- 
ble. 

AihI  Block's  conduct  aforesaid,  authorizes  us,  prima  facie, 
to  say,  that  it  was  ;  to  say  that  the  initials  were  put  lor  the 
name. 

VVliv  did  he  not  go  with  Hicks  to  the  barrel  at  the  depot, 
and  avail  himself  of  that  objection,  if  there  was  anything  in 
it?  Certainly,  the  question,  whethei  the  identity  of  the  bar- 
rel, was  made  out,  was  one  for  the  jury. 

[2.]  As  to  the  seventh  ground— ^the  sayings  of  one  of  the 
defendants  which  were  testified  to,  by  Love,  were  uttered  in 
the  presence  of  Block,  and  were  not  denied  by  him.  His 
silence  was,  prima  facie ,  an  admission  of  their  truth;  conse- 
quently they  were  evidence  for  the  defendants. 

As  to  the  grounds  passed — the  first,  the  second,  and  the 
third,  we  see  nothing  in  them.  The  evidence  was,  as  we 
think,  quite  sulKcient  to  support  the  verdict. 

Judgment  affirmed. 
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John  Trammell,  administrator,    plaintiff  in  error   vs  J 
Hemphill  and  William  MoN-raoMERr,  defeijdJnrJ  ju  er^ 
ror. 


It  is  sufficient,  lo  prove  the  substance  of  the  testimony  of  a  deceased 


De«», 


Ejectment,  from  Floyd  county.     Tried  before  Jndge  Ham- 
mond, at  August  Term,  1858. 

Jehial  Jackson,  of  Habersham  county,  was  the  drawer  of 
lot  of  laud  No.  411,  of  the  third  district  and  lourih  attction, 
origiually   Cherokee   county,  to  whom  a  grant  issued.     He 
died  iu  1834,  in  Habersham  county,    wiiliont  ever  goirjg  in 
possession  of  said  land.   No  administration  on  his  estate  was 
taken  out,  until  recently,  when  letters  were  applied  for  and 
granted  to  John  Trammel],  who  commenced  an  action   of 
ejectment  against  James  Hemphill,  for  the  recovery  of  said 
laud.     Hemphill  filed  his  bill  to  enjoin  said  action  at  law^ 
and  alleged  that  he  purchased  said  land   at  Sherifl's  sale, 
when  the  same  was  sold  under  an  execution  in  favor  of  one 
Westmoreland,  against  Jackson,  and  which   was  issued  in 
Jackson's   lifetime,  and   that  he  has  been  in  the  peaceable 
possession  of  the  same  more  than  seven  years,  and  has  made 
valuable    improvements,  and  that  he  has  sold  the  same  to 
William  Montgomery,  (who  is  also  a  complainant  in  this 
bill ;)  that  Jackson  at  the  time  of  his  death  was  poor,  and 
that  there  are  no  creditors  of  his  estate,  and  if  ever  there 
were  any,  their  claims  have  been   long  since  barred  by  the 
statute  of  limitations;  and  charges  that  Trammell  is  prose- 
cuting the  action  of  ejectment,   and  is  seeking  to  recover 
said  land  for  his  own  benefit,  and  that  of  Westmoreland, 
and  not  for  the  heirs  at  law  of  Jackson. 

Trammell  answered,  that  Jackson  was  the  drawer  of  said 
lot  and  did  die  in  1834,  intestate;  that  he  has  no  personal 
knowledge  of  the  manner  in  which  Henaphill  became  the 
purchaser  of  said  land,  but  that   he  has  been  informed  and 
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believes  that  it  was  as  follows:  that  Westmoreland,  had  an 
execution  against  one  Enoch  Slatton,  principal,  and  the  said 
Jehial  Jackson  as  security,  which  execution  was  in  Jackson's 
possession  at  the  time  of  his  death  ;  after  his  dealh,  his  fami- 
ly removed  to  Westmoreland's,  he  being  a  relative,  and  took 
with  them  there,  all  his  effects,  including  his  papers,  and 
Westmoreland  thus  (it  is  presumed)  got  possession  of  the 
fi.f(u\  that  he  afterwards  visited  the  land  in  Floyd  county, 
and  returned  home  informing  Jackson's  family  that  he  had 
not  been  able  to  make  any  arrangement  about  it. 

Some  time  after  this,  the  oldest  son  of  Jackson,  the  fami- 
ly being  in  great  need  and  destitution,  went  to  Floyd  county, 
to  see  if  he  could  make  some  disposition  of  the  land,  when 
he  found  Hemphill  in  possession,  and  the  lot  a  very  valua- 
ble one  in  Vann's  Valley  ;  that  defendant  is  informed  and 
believes,  that  Westmoreland  sold  the  land  to  Hemphill  for  a. 
hundred  and  fifty  dollars,  and  agreed  to  have  the  same  sold 
at  Sheriff  sale  under  the  old  execution  aforesaid,  which  was 
done,  and  at  said  sale  it  was  publicly  stated  by  Hemphill, 
that  he  had  bought  the  land  from  the  true  owner,  and  was 
only  having  it  sold  to  perfect  titles,  and  he  thereby  kept  oth- 
ers from  bidding,  and  purchased  the  land  at  said  sale  at  a  mere 
nominal  price ;  and  defendant  charges  that  thus  by  a  frau- 
dulent combination  between  Westmoreland  and  Hemphill, 
said  land  was  sold,  and  that  Hemphill  knew  at  the  time,  that 
said  execution  had  been  paid  off  by  Jackson,  the  security, 
and  that  Westmoreland  had  no  right  to  the  same,  or  to  its 
control. 

The  case  was  submitted  to  the  jury  upon  the  pleadings, 
proofs,  and  charge  of  the  Court,*  who  found  for  the  defend- 
ant in  ejectment 

Whereupon,  counsel  for  plaintiff  moved  for  a  new  trial,* 
on  the  following  grounds: 

1st.  Because  the  verdict  is  against  law  and  evidence. 

2d.  Because  the  verdict  is  decidedly  against  the  weight  of 
evidence. 
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ause  the  verdict  is   contrary    to  ihe^.^«  ^^^ 
Court,  in   this:  The   Court  charged  that  if  Heraphill  at 


3d.  Because  the  verdict  is   contrary    to  the   charge  of  th^ 

,in   this:  The   Court  charged  that  if  Heraphill,  at  th^ 

sale  made  by  the   Sheriff,  said   or  procured    another 'to  v     ^ 

ttntrtliinrr   fVifit     rkr^^tron tori      rktltAro     fw^„-^      U:jji-  <.  *"      ^' 


anything  that  prevented  others  from  bidding  for  the  land' 
then  his  purchase  was  fraudulent  and  void,  and  they  o  h' 
to  find  for  the  plaintiff.  ^    "^"^ 

41  h.  Because  the  Court  erred  in  refusing  to  permit  Andr 
J.  Hansen,  Esq.,  to  prove  that  William  Smith,  the  Sheriff 
who  sold  the   land,   testified   on  a  former   trial  of  this  case' 
that  at  the  sale,  Thornton  Harper  was  present  and  told  him"^ 
Smith,  that  he  intended  to  bid  for  the  land  and  would  give 
two  hundred  dollars  for  it,  but  that  in  consequence  of  a  state- 
ment made  by  him,  Smith,  at  Hemphill's  request,  that  he 
Hemphill,  had  bought  the  land  and  paid  for  it,  and  was  only 
selling  it  to  perfect  tiiles.  Harper  would  not  bid  for  the  land. 

5th.  Because  the  Court  erred  in  charging  the  jury,  that  the 
execution  being  found  among  the  papers  of  Jehial  Jackson, 
the  intestate,  after  his  death,  was  not  even  prima  facie  evi- 
dence of  its  payment. 

The  Court  overruled  all  the  grounds  and  refused  the  mo- 
tion  for  a  new  trial,  and  plaintiff  excepted. 

W.  Akix;  and  D.  Mitchell,  for  plaintiff  in  error. 

Underwood  &  Smith,  contra. 

By  the  Court. — Benning  J.  delivering  the   opinion. 

The  question  is,  was  the  Court  right,  in  overruling  the  mo- 
tion for  a  new  trial. 

The  fourth  ground  of  the  motion  was,  we  think,  good. 
The  exclusion  of  the  testimony  of  A.  J.  Hansell,^was  put  on 
the  ground,  that  he  could  not  give  the  very  words  of  the  de- 
ceased witness,  Smith,  although  he  could  give  their  sub- 
stance. We  think  it  sufficient,  in  such  a  case,  that  a  witness 
can  give  the   substance   of  the   words.     Few   persons   have 
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memories  U)  enable  them,  lo  give  the  exact  words  ;  and  when 
a  person  prolesses  to  do  iliat,  he  ^uhjects  hin^self  to  some  de- 
gree of  suspicion.  If  ihc  substance  is  not  receivable,  it  is 
plain,  that  the  evidence,  in  most  of  the  cases,  will  be  wholly 
lost,  ^o  law  was  read  to  show,  that  the  very  words  must 
be  given. 

This,  then,  was  a  ground  on  which,  the  motion,  we  think, 
should  have  been  granted. 

The  last  ground  is  not  true  in  fact — as  we  understand  the 
bill  of  exceptions.  The  Court  certainly  told  the  jury,  that 
the  fact  that  the  fi.fa.  was  in  the  possession  of  Jehial  Jack- 
son, the  defendant  in  it,  **might  be  used  as  a  circumstance 
for  the  consideration  of  the  jury,''  on  the  question,  whether 
theji.fa,  had  not  been  satisfied. 

It  is  unnecessary  to  consider  the  other  grounds. 

Judgment  reversed  and  new  trial  granted. 


Davis  T.  Richardson,  et  al,  plaintiff  in  error,  vs.  Washing- 
ton Uartsfield,  defendant  in  error. 

[1.]  An  exception  to  an  award  will  not  be  eotertaioed,  unless  it  is  warranted 
by  the  facts  in  the  record. 

[2.J  The  afiirmalive  declaration  in  the  Act  oflStOG,  that  the  arbitrators  may  ad- 
journ  from  day  to  day,  does  not,  perhaps,  necessarily  exclude  the  idea,  that 
Ihey  may  adjourn  for  a  longer  time,  should  the  exigencies  of  the  case  re- 
quire it. 

[3.]  The  failure  of  the  arbitrators  to  sign  the  award  on  the  day  on  which  it  is 
agreed  to,  does  not  affect  its  validity. 

Arbitration  and  award,  from  Upson  county.    Tried  before 
Judge  Cabaniss,  at  November  Term,  1858. 
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This  was  a  motion  by  Washington  Hartsfield,  to  enteT^ 
award  of  arbitrators   on  the  minutes  of  the  Court    and 
make  the  same  the  judgment  thereof.     To  which  motion  D 
T.  and  F.  M.  Richardson,  the  other  parties  to  said  award  ob- 
jected, and  filed  their  exceptions  thereto. 

The  following  is  the  submission  under  which  said  award 
was  made : 
"  State  op  Georgia,  Upson  County. 

This  indenture  of  arbitration  made  this  thirtv-first  day  of 
March,  in  the  year  of  our  Lord  1858,  between  Washington 
Hartsfield   of  the  one  part,  and  Davis  T.  Richardson  and 
Francis  M.  Richardson  of  the  other  part,  (and  all  being  of 
said  county  of  Upson,)  is  such  that  whereas,  the  said  Davis 
T.  and  Washington,  in  1847,  entered  into  a  copartnership  in 
the  mercantile  business  in  the  town  of  Thomaston  in  said 
county,  which  they  continued  and  carried  on  under  the  name 
of  Richardson  &  Hartsfield,  in  said  town,  until  1st  January, 
1851,  at  which  time  Francis  M.  Richardson  was  taken  as  an 
equal  partner  in  said  business,  and  then  the  business  went 
on  to  1st   January,  1853,  under  the  name  of  Richardson, 
Hartsfield  &  Co.,  on  which  day  Washington  Hartsfield  sold 
out   his  interest  in  the  stock  of  merchandise  then  on  hand 
belonging  to  Richardson,  Hartsfield  &  Co.,  to  the  said  Davis 
T.  and  Francis  M.,  who  continued  business  under  the  firm, 
name  and  style  of  D.  T.  &  F.  M.  Richardson. 

And  whereas,  the  business  of  said  firms  of  Richardson  & 
Hartsfield  and  Richardson,  Hartsfield  &  Co.,  and  of  the  firm 
just  named  with  the  firm  of  D.  T.  &  F.  M.  Richardson,  has 
become  so  confused  and  complicated,  that  controversies  have 
arisen  between  the  said  Washington  Hartsfield  on  the  one 
side,  and  the  said  Davis  T.  and  Francis  M.  Richardson  on 
the  other  side,  involving  the  transactions  of  the  several  part- 
ners had,  in  and  touching  the  business  of  each  of  said  firms, 
and  also  involving  the  transactions  of  said  firm  of  Richard- 
son, Hartsfield  &  Co.,  affecting  the  business  and  interest  of 
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said  firm  of  Richardson  &  Hartsfield,and  its  said  members, 
which  ifi  any  wise  affect  the  interest  of  either  of  the  other 
named  firms. 

And  whereas,  it  is  the  desire  of  the  partners  to  settle  and 
adjust  all  matters  and  points  in  controversy  between  them, 
without  resorting  to  a  suit  in  chancery  for  that  purpose. 

Now  this  indenture  witnesseth,  that  the  said  Washington 
of  the  one  part,  and  the  said  D.  T.  and  F.  M.  Richardson  of 
the  other  part,  have  agreed,  and  by  these  presents  do  agree, 
to  submit  all  matters  in  controversy  between  them  in  the 
premises,  to  arbitrators,  to  discharge  tlie  duties  of  their  trust 
under  and  according  to  the  provisions  of  an  Act  entitled  ^Aii 
Act  to  authorize  persons  to  submit  controversies  to  arbitra- 
tion, declaring  how  arbitrators  shall  be  chosen,^  &c.,  ap- 
5)roved  March  6th,  1856,  and  that  the  said  i\  ashington  chose 
James  M.  Smith,  and  the  Richardsons  chose  Wm.  G.  Horsly. 

The  parlies  further  agree,  that  the  following  shall  be  the 
matters  in  controversy  to  be  passed  upon  and  settled  by  the 
award  of  the  arbitrators  in  said  case: 

1st.  It  is  alleged  by  the  said  Washington,  that  the  said  Da- 
vis T.  is  indebted  to  him  upon  account  being  had  and  made 
between  them  of  the  affairs  and  their  several  transactions  of 
the  business  of  the  said  firm  of  Richardson  &  Hartsfield  ; 
which  allegation  is  denied  by  the  said  Davis  T.,  said  arbitra- 
tors chosen,  together  with  the  third  arbitrator  to  be  chosen 
according  to  the  provisions  of  said  Act,  shall  hear  the  evi- 
dence which  may  be  adduced  by  the  parties  illustrating  the 
question  made  upon  said  allegation  ;  and  their  award  shall 
include  as  part  thereof,  what  they  shall  find  the  truth  in  said 
question  to  be. 

2d,  It  is  alleged  by  the  said  Washington,  that  by  the  un- 
derstanding and  agreement  of  the  parties,  that  said  Francis 
M.  took  no  interest  in  Richardson  &  Hartsfield's  effects,  ex- 
cept in  the  stock  of  merchandise;  but  that  notwithstanding 
this,  the  effects  which  belonged  properly  and  of  right  to  said 
firm   of  Richardson  &  Hartsfield,  and  were  used  by  said 
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firm,  so  that  Richardson,  Hartsfield  &  Co.  are  iegally  hidebt 
ed  to  Richardson  &.  Mansfield;  the  truth  of  which  is  deni  d 
by  the  said  D,  T.  and  F.  M.  Richardson  ;  the  arbitrators  shall 
hear  the  evidence,  and  determine  what  they  find  the  truth  to 
be,  their  award  sliall  embrace  tlie  same. 

3d.   The  said  Washington  alleges,  that  the   said  Davis  T 
and  Francis  M.,  and  each  of  them,  have  apphed  to  their  own 
individual  uses,  and  to  the  use  of  the  firm  of  D.  T,  di  F.  M 
Richardson,  large  sums  of  money  belonging  to    Ricfiardson 
&    Hartsfield   and   Kichardson,  Hartsfield   &.  Co. ;  and  that 
each  of  them  have  thus  become   indebted   to  said   firms  of 
Richardson  &  Hartsfield  and  Richardson,  Hartsfield  &  Co  • 
the  truth    of  which  is  denied  by  1).  T.  &:  F.  M.  Richardson  • 
the  arbitrators  shall  hear   the  evidence  produced   by  the  par- 
ties,  and  shall  award  their  opinion  as  they  find  the  truth  to 
be  of  the  question  made  under  this  specification. 

The  arbitrators  shall  ascertain  from  the  evidence  adduced 
by  the  parties  on  the  trial,  the  actings  and  doings  of  the  par- 
ties ill  the  transactions  of  the  business  of  the  said  several 
firms,  and  shall  determine  how  the  balance  stands  between 
the  partners  in  each  of  said  firms,  and  shall  award  such  bal- 
ance or  balances  as  they  inay  find  in  favor  of  the  party  whom 
they  may  think  entitled  thereto^ — the  object  and  purpose  of 
the  parties  being  to  make  a  full  account  and  settlement  be- 
tween said  parties,  of  all  and  singular  the  afiairsof  each  and 
all  of  said  firms. 

WASHINGTON  HARTSFIELD,  [l.  s.] 
DAVIS  T.  RICHARDSON,  [l.  s.] 
F.  M.  RICHARDSON,  [u  s.] 
Signed  and  sealed  in  the  presence  of 

J.  W.  Stephenson, 

A.  WoRRir-i-. 
Attest  to  F.  M.  Richardson's  signature, 

Jim  Johnson, 

Jno.  W.  Smith/' 
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These  arbitrators  made  ia  substance  the  following  award: 
"  We  are  of  opinion,  that  Francis  M.  Richardson,  when  he 
became  a  member  of  the  firm  of  Richardson,  Hartsfield  &  Co.^ 
purchased  no  interest  in  any  of  the  property  or  effects  of  the 
firm  of  Richardson  &  Hartsfield,  except  the  stock  of  goods 
and  the  store-house  and  lot  where  the  said  Richardson  & 
Hartsfield  carried  on  business,  for  which  he  gave  his  notes 
to  the  said  Washington  and  the  said  Davis  T.,  which  notes 
we  find  to  have  been  collected,  and  divided  equally  and  prop- 
erly, between  the  said  Washington  and  Davis  T/' 

<»  We  are  further  of  the  opinion,  that  effects  which  belong- 
ed properly  and  of  right  to  the  firm  of  Richardson  &  Harts- 
field, were  carried  into  the  business  of  the  firm  of  Richardson, 
Hartsfield  &  Co. ;  but  what  specific  effects  and  to  what  amount, 
the  proofs  do  not  disclose.  We  cannot,  therefore,  find  any 
amount  in  which  the  firm  of  Richardson,  Hartsfield  &  Co- 
is  indebted  to  the  firm  of  Richardson  &  Hartsfield.  We  are 
further  of  the  opinion,  that  shortly  after  the  said  Washington 
dissolved  his  connection  with  the  firm  of  Richardson,  Harts- 
field &  Co.,  the  whole  of  the  assets  and  effects  which  were 
then  of  the  firm  of  Richardson,  Hartsfield  &  Co.,  went  into 
the  hands  of  D.  T.  &  F.  M.  Richardson,  and  that  the  said  Da- 
vis T.  and  Francis  M.  are  properly  chargeable  therewith.** 

"We  find  and  award,  that  Washington  Hartsfield  recover 
of  Davis  T.  Richardson  and  Francis  M.  Richardson,  the  sum 
of  three  hundred  and  forty-seven  dollars  and  thirty-eight 
cents,  his  share  of  the  assets  and  effects  of  Richardson,  Harts- 
field &  Co.  which  went,  as  aforesaid,  into  their  hands,  and 
which  they  have  failed  to  account  for.  The  above  award 
closes  up  the  respective  accounts  of  all  the  parties  on  the 
books  of  said  firm  of  Richardson,  Hartsfield  &  Co.** 

"  We  further  find  and  award,  that  Washington  Hartsfield 
do  recover  of  Davis  T.  Richardson  and  Francis  M.  Richard- 
son, the  sum  of  nineteen  hundred  and  sixty-nine  dollars  and 
twenty-two  cents,  his  proportion  of  the  assets  which  went,  as 
aforesaid,  into  the  hands  of  the  said  Davis  T.  and  Francis  M* 
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Richardson,  which  are  unaccounted  for,  belonging  to  thcsaid 
firm  of  Richardson  &  Hartsfield.     This  award  closes  up  and 
fully  settles  all  the  accounts  of  the  pardcv*^  on  (he  books  of  the 
said  firm  of  Richardson  &  Hartsfield.     Tl)e  outsrandina  ij^. 
debtedness  of  each  of  said  firms  shall  be  setiied  by  the  n^em- 
bers  of  the  respective  finns/^ 

"The  assets  of  each  of  said  firms  now  on  hand,  (except 
the  accounts  of  the  partners  hereinbefore  settled  and  disposed 
of,)  shall  be  equally  divided  under  the  direction  of  the  Judge 
of  the  Superior  Court  of  said  county  of  Upson." 

<<  We  further  award,  by  agreement  entered  on  said  submis- 
sion, the  sum  of  sis;   hundred  and  thirly-five  dollars,   to   be 
paid  in  equal  parts  by  the  parties  in  controversy,  to  the  arbi- 
trators,   for  their   compensation  in  this   case.     And  further 
that  the    costs  of  this  cause  be  paid  equally  by  the  parties. 
June  16,1858. 

(Signed)  JAMES  M.  SMITH,  [l.  s.] 

WM.  G.  HORSLy,  [l.  s.] 
EDMUND  A.  SP1VEY,[l.  s.]'' 

To  entering  this  award  on  the  minutes,  and  making  it  the 
judgment  of  the  Court,  the  Richardsons  objected,  and  ex- 
cepted on  the  following  grounds  :    * 

1st.  Because  the  same  is  no  award. 

2d.  Because  the  same  is  no  award  of  the  matters  that  were 
referred  to  the  arbitrament  and  decision  of  the  arbitrators. 

3d.  Because  said  award  fails  to  find  or  decide  whether 
Davis  T.  Richardson  is  or  is  not  indebted  to  Hartsfield  upon 
account  had  between  them  of  the  affairs  of  the  firm  of  Rich- 
ardson &  Hartsfield. 

4th.  Because  said  award  fails  to  ascertain  and  determine 
and  award  how  the  balance  stands  between  Harisfieid  and 
Davis  T.  Richardson,  as  also  between  Hartsfield  and  Davis 
T.  and  Francis  M.  Richardson,  in  each  of  said  firms. 

5lh.  Because  said  award  fails  to  ascertain  and  declare  what 
the  assets  of  each  of  said  firms,  on  hand,  are,  as  also  in  whose 
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hands  said  assets  are,  and  makes  no  division  of  the  same, 
and  is  not  final  nor  certain,  and  requires  the  fnriher  action  of 
this  Court  to  settle  and  determine  the  matters  in  dispute 
\vhirh  were  referred  to  the  arbitrators. 

6ih.  Because  iJje  proceedings  of  the  arbitrators  were  not 
in  conformity  with  the  Act  of  1856,  in  this,  that  said  arbitra- 
tors, without  adjournment  from  day  to  day,  and  without  ad- 
journment to  a  particular  day,  after  the  evid(Mice  was  closed, 
failed  to  proceed,  but  suspended  action  for  the  space  of  six 
weeks,  and  did  not  make  up  and  sign  the  same  until  the  ex- 
piration of  that  term,  and  said  arbitrators  thereby  lost  juris- 
diction of  the  matters  submitted  to  them. 

7th.  Because  the  present  Term  of  the  Superior  Court  is 
not  the  next  Superior  Court  of  the  county  of  Upson,  after 
said  award  was  made. 

The  Court  overruled  the  objection  and  exceptions  to  said 
award,  and  ordered  the  same  to  be  entered  on  the  minutes  of 
the  Court,  and  made  the  judgment  thereof;  and  counsel  for 
the  Richardsons  excepted. 

O.  C.  Gibson,  for  plaintiffs  in  error. 

J.  W,  Green,  contra.  * 

By  the  Court, — Lumpkin  J.  delivering  the  opinion. 

We  have  examined  carefully  the  exceptions  filed  to  the 
award  in  this  case,  and  concur  with  the  Court  below,  that 
they  are  not  sufficient  to  prevent  the  award  being  made  the 
judgment  of  the  Court. 

[1.]  As  to  the  first  exception,  the  arbitrators  expressly  de- 
clare, that  the  amount  of  §1,900  found  against  the  two  Rich- 
ardsons, on  account  of  the  assets  of  the  first  firm  of  Richard- 
son &  Hartsfield,  closes  up  and  settles  the  accounts  of  the 
partners  on  the  books  of  said  concern. 

[2.]  The  second  exception,  we  think,  is  not  well  taken  in 
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point  of  fact.  The  submission  did  not  require  the  arbitrators 
to  find  what  amount  of  assets  belonging  to  each  firm  were 
on  hand,  and  in  whose  hands  they  were,  and  to  divide  the 
same,  but  to  settle  the  indebtednev^s  of  the  several  parties 
growing  out  of  the  business  of  the  several  firms.  And  that 
they  have  done.  But  they  do  award  that  all  the  assets  on 
hand  shall  be  equally  divided,  under  the  direction  of  the 
Court.  And  why  cannot  this  part  of  the  award  be  made  the 
jvidgment  of  the  Court,  and  persons  appointed  to  make  the 
division,  provide  d  the  parlies  fail  or  refuse  to  make  it  them- 
selves? 

[3.]  As  to  the  exception  taken  to  the  unauthorized  adjourn- 
ment by  the  arbitrators   themselves,    before   the  award  was 
made,  it  is  not  sustained  by  the  record.      But  concede  that  it 
was  ;  the  award  was  made,    and  the   arbitrators  merely  de- 
layed to  sign  it,  for  the  reason  set  forth  in  tlie  record.     Be- 
sides, Davis  T,  Richardson,  one  of  the  firm  of  Davis  and  Fran- 
cis Richardson,  assented  to  the  delay.       Moreover,  the  affix- 
mative  declaration   in  the  statute,  that  the  arbitrators  may 
adjourn  from  day  to  day,  does  not  exclude  necessarily  the 
right  to  adjourn  for  a  longer  time,  should  the  exigencies  of 
the  case  require  it 

Judgment  aflSrmed. 


The  East  Tennessee  &  Georgia  Railroad  Company,  plain- 
tiffin  error,  vs.  Albert  G.  Whittle,  defendant  in  error. 

If  a  railroad  company  hires  or  charters  cars  to  any  one,  absolutely,  the  hirer  can- 
not look  to  the  company  for  damages  incase  of  injury  to  his  property  as  a 
rommon  carrier.  His  remedy  for  injuries  must  be  on  contract  o(  hire,  and 
the  implied  undertaking  of  the  company,  that  the  hired  cars  are  substantial 
and  will  be  duly  carried  to  their  point  ofdesunation,  &c.,  &c 
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Case,  from  Whitfield  county.  Tried  before  Judge  Trippe, 
at  October  Term,  1858. 

This  was  an  action  on  the  case  brought  by  Albert  G.  Whit- 
tle, against  the  East  Tennessee  &  Georgia  Railroad  Company 
for  the  recovery  of  damages  for  a  lot  of  hogs  belonging  to 
Whittle,  which  were  suffocated  and  killed  in  the  cars  of  de- 
fendant, in  and  upon  which  they  were  shipped  at  Cleaveland, 
Tennessee,  to  be  transported  to  Dalton,  Georgia. 

The  defence  was,  that  the  plaintiff  chartered  from  defend- 
ant, the  cars  in  which  his  hogs  were  shipped  ;  that  said  cars 
wereunder  his  control, and  he  superintended  and  directed  the 
loading  of  the  same,  and  the  hogs  were  suffocated  by  plain- 
tiff's crowding  too  many  into  one  car,  and  were  thus  lost  by- 
plaintiff's  own  want  of  care,  and  not  by  any  misconduct,  or 
default  on  the  part  of  the  railroad. 

The  jury  found  for  the  plaintiff  five  hundred  and  twenty 
dollars. 

Whereupon,  defendant  moved  for  a  new  trial,  upon  the 
following  grounds: 

1st  Because  the  verdict  is  contrary  to  law  and  evidence, 
and  strongly  and  decidedly  against  the  weight  of  the  evi- 
dence. 

2d.  Because  the  Court  erred  in  charging  the  jury,  that  the 
charteringthecarsbytheplaintiff,did  not  give  him  the  control 
thereof  or  make  him  responsible  for  the  consequences  of  over- 
loading them ;  that  the  only  effect  of  his  chartering  the  cars, 
was  to  give  him  a  right  to  have  his  hogs  shipped  in  them,  to 
the  exclusion  of  others,  and  the  railroad  company  was  just  as 
liable  as  though  there  had  been  no  chartering,  and  the  hogs 
had  simply  been  delivered  for  shipment,  as  in  ordinary  cases 
of  goods;  and  the  control  resulting  from  the  chartering,  did 
not  in  the  least  lessen  the  company's  liability. 

3d.  Because  the  Court  erred  in  charging  the  jury,  that  the 
chartering  the  cars  did  not  give  to  plaintiff  the  right  to  super- 
intend or  control  this  loading, or  make  him  responsible  for 
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overloading,  and    for    any    injury    arising,    in    consequence 
thereof.     That  the   company  was   liable   for  all    the  conse- 
quences  of  such  overloading,  and  that  it  was  the  duty  of  the 
road  to  see  to  it,  that  the   cars  were  not  overloaded,  or  too 
many  hogs  put  in  them;  and  if  the  plaintiff  insisted  on  put- 
ting in  too  many,  it  was  the  duty  of  the  company  to  prevent 
him,  and  also,  not  to  allow  him  to  close  the  doors  too  closely. 
This  whole  duty  and  responsibility  were  upon  the  company 
and  not  upon  the  plaintiflL 

4th.  Because  the  Court  after  charging  the  general  rule  as 
requested  by  defendant's  counsel,  that  if  both  parties  are 
equally  guilty  of  negligence,  or  if  neither  was  guilty,  then  the 
defendant  is  not  liable,  added  that  this  principle  did  not  ap- 
ply in  this  case,  because  plaintiff  had  no  right  to  control  the* 
cars  or  the  loading  thereof,  but  defendant  had,  and  was  there- 
fore  the  only  party  responsible  for  the  injury. 

5th.  Because  the  Court  erred  in  charging  the  jury,  that  the 
contract  of  chartering  did  not  lessen  the  liability  of  the  rail- 
road  company,  and  this  liability  must  be  determined  upon  the 
principles  which  ordinarily  govern  the  liability  of  common 
carriers. 

6th.  Because  the  Court  erred  in  deciding  upon  the  effect  of 
the  testimony,  and  in  chargingthe  jury,  that  it  was  the  duty  of 
the  company  not  to  close  the  doors  of  the  cars,  but  that  it  ought 
to  have  slatted  up  the  doors,  whether  it  was  the  contract  or  not, 
if  it  was  necessary  for  the  safety  of  the  hogs  ;  [defendant's 
counsel  insisting,  that  what  attention  was  necessary,  was  a 
question  of  fact  for  the  jury,  and  not  for  the  Court.] 

7th.  Because  the  Court  refused  to  charge  as  requested 
by  defendant's  counsel,  that  if  the  jury  believed  from  the  ev- 
idence, that  the  plaintiff  chartered  the  cars,  that  it  gave  hina 
the  right  to  put  as  many  or  as  few  hogs  in  them  as  he  pleas- 
ed,  (provided  he  did  not  exceed  in  ivcight.  what  was  allowed 
each  car.) 

8th.  Because  the  Court  refused  to  charge  as  requested  by 
defendant's  counsel,  that    the  contract    of  chartering  a  c«aP», 
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was  a  sale  of  it  by  defendant  to  plaintiff  for  the  trip,  and  that 
defendant  was  not  liable  for  any  injury  plaintiff  sustained  by 
overloading  or  crowding  it  with  hogs,  if  plaintiff  superintend 
did  the  loading,  or  it  was  done  under  his  direction. 

9th.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
cjuerted  by  defendant's  counsel,  that  where  a  party  charters  a 
particular  car,  which  he  sees, and  has  a  knowledge  of  its 
quality,  defendant  is  only  liable  for  negligence  in  running 
the  car,  or  for  its  giving  out  or  other  negligence  not  connected 
with  the  loading  thereof;  that  being  under  the  control  and 
direction  of  plaintiff. 

10th.  Because  the  Court  erred  in  refusing  to  charge,  as 
requested  by  defendant's  counsel,  that  if  the  plaintiff  superin- 
tended the  loading,  and  had  the  control  thereof,  and  the  in- 
jury occurred  by  putting  too  many  hogs  in  the  cars  and 
shutting  the  doors  too  closel}',  then  defendant  was  not  Ua- 
ble. 

11th.  Because  the  Court  refused  to  charge,  as  requested  by 
counsel  for  defendant,  that  if  the  jury  believed  that  plaintiff 
was  notified  by  an  otiicer  of  the  road,  that  he  was  putting 
too  many  hogs  in,  and  that,  in  disregard  of  such  notice,  he 
put  in  too  many,  and  thereby  caused  the  injury,  defendant 
is  not  liable. 

12th.  Because  the  Court  erred  in  rejecting  the  testimony 
offered  for  the  purpose  of  showing  what  was  meant  by  a 
contract  of  chartering  a  car,  the  Court  holding  that  it  would 
determine  the  rights  and  liabilities  of  the  parties  under  the 
contract  as  proved. 

13lh.  Because  the  Court  erred  in  charging  the  jury,  that 
the  measure  of  the  damages  in  this  case  was  the  value  of  the 
hogs,  at  the  time  and  place,  when  and  where  shipped,  together 
with  the  loss  occasioned  by  reason  of  plaintiff's  detention  and 
expense  incurred  on  account  thereof. 

14th.  Because  the  Court  erred  in  charging  the  jury,  that 
although  the  plaintiff  chartered  box  cars,  and  saw  them  be- 
fore he  chartered  them,  and  knew  their  character,  still  it  was 
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the  duty  of  the  railroad  company  so  to  have  prepared  them 
as  to   ship  the  hogs  safely,  and  if  plaintiff  was  about  to  put 
in  too  many  hogs,  it  was  the  duty  of  defendant  to  prevent  it 
and  either   to  have  refused  to  curry   the   hogs,  or   compelled 
him  to  charter  another  car. 

The  Court,  after  agreement,  reArsod  the  motion  for  a  new- 
trial,  and  counsel  for  defendant  exce])ted. 

D.  A.  Walker,  for  plaintiff  in  error. 

C.  D.  McCuTCHiN,  contra. 

By  the  Court, — McDonald  J.   delivering  the  opinion. 

The  plaintiff  in  error  was  sued  as  a  common  carrier  in  the 
Court  below,  and  the  proof  estabhshed  the  fact,  that  the  de- 
fendant in  error  chartered  of  the  said  plaintiff,  two  box  cars 
for  the  transportation  of  hogs  from  CIcaveland,  in  Tennessee, 
to  Dahon,  in  Georgia.  The  hogs  were  put  on  board  the  cars 
at  Cleaveland,  were  shut  up,  and  many  of  them  suffocated 
on  that  night,  before  the  train  of  cars  was  put  in  motion  on 
its  trip. 

The  principal  question  arising  upon  the  pleadings  and  ev- 
idence, and  the  rulings  and  decisions  in  this  case,  is  whether 
the  plaintiff  in  error  is  liable  for  damages  as  a  common  car- 
rier. 

A  railroad  company,  from  the  nature  of  its  occupation  is 
a  common  carrier,  unless  there  is  something  in  its  charter  to 
relieve  it  from  the  heavy  responsibilities  of  that  character.  It  is 
conceded  that  ilnre  is  nothing  in  the  charter  of  the  plaintiff 
in  error  to  restrict  or  limit  its  liability  in  that  respect.  But 
because  it  is  a  common  carrier,  and  has  an  exclusive  right 
of  transportation  of  passengers  and  freights  over  its  road,  in 
its  own  cars,  and  by  means  of  its  own  motive  power,  does 
that  deprive  it  of  the  right  to  charter  or  hire  an  entire  train, 
or  any  part  of  it,  to  antther  company  or  an  individual  ?     If 
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it  does  not,  and  it  charters  the  whole,  or  a  part  of  its  train,  so 
as  to  give  up  the  possession  of  the  part  chartered  to  the  char- 
terer, is  the  company  liable,  as  a  common  carrier,  for  dam- 
age or  injury  to  property  put  into  the  chartered  cars  ? 

A  ship  may  be  chartered  in  whole  or  in  part  to  another. 
Story's  Ed.  of  Abbot  on  Shipping,  210,  top  page.  Whether  the 
owner  or  charterer  i^  liable  as  a  carrier  for  the  damage,  depends 
on  the  terms  and  construction  of  the  charter  party,  &c.    That 
depends  entirely  on,  whether  the  owner  of  the  vessel  or  the 
charterer  has  possession  of  the  merchandise  or  commodity  to 
be  transported.     There  must  be  a  trust  and  confidence  in  the* 
owner,  manifested  by  the  delivery  into  his  possession  of  the 
article  to  be  transported,  before  he  can  be  charged  as  a  com- 
mon carrier.     In  the   case  of  the  East  India  Company  vs. 
Pulleuy  where  the  defendant  was  sued  as  a  common  lighter- 
man  on   the  Thames,  it  was  the  usage  of  the  company  to 
place  an  officer,  called  a  guardian,  in  the  lighter  ;  the  Court 
held,  that  "  it  altered  it  from  the  common  case,  there  being 
no  trust  in  the  defendant,  and  the  goods  were  not  to  be  con- 
sidered as  ever  having  been  in  his  possession,  but  in  the  posses- 
sion of  the  company's  servant,  who  had  hired  the  lighter  to 
use  himself     1  Strangers  Rep.,  690.     In  most  of  the  cases 
which  have  arisen  under  charter  parties  in  England,  the 
principal  question  arising  under  the  construction  of  the  con- 
tract has  been,  "  whether  there  was  an  entire  letting  or  parting 
with  the  ship  for  given  purposes, so  ihat,duringthat  time  the 
owner  had  no  efficient  control,  but  the  charterer  had  the  full 
disposition  of  the  ship."     PaahJ.,  in  the  case  of  Christie  vs- 
Lewis,  6  Com.  L.  Rep.,  1S6.     If  there  was  an  entire  letting  or 
parting  with  the  ship,  the  charterer  became  the  owner  for  the 
time,  and  the  ship  was  delivered  to  him,  and  not  the  freight 
to  the  owner.     If  the  siiij)  is  chartered  or  hired  in  n  manner, 
that  the  charterer  shall  reunn  iho  [)(»svession  ot  his  own  mer- 
chandise or  anioles  for  tnuisportion,  the  owner  of  ilie  ship 
can   have  no  lien   thereon  for  the  fn-ight  or  the  payment  of 
the  sum  stipulated  for  the  use  of  the  ship,  for  there  can  be 
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no  lien  where  there  is    no  possession.     When  the  owner  of 
the  ship  has  neither  the  possesson  of  the  articles  to  be  trans- 
ported, nor  a  lien   for  freight,  as   to   them,  he  cannot   be  a 
common  carrier.      But  it  is  said,  there  is  a  difference  between 
the  chartering  or  hiring  of  a  ship,  and  of  a  railroad  car;  that 
the  charterer  of  a  ship  may  sail  where  he  pleases  on  the  seas, 
and  there  are  no  exclusive  rights  and  privileges  to  limit  his 
power  or  control  his  movements,  but  in  respect  to  the  char- 
terer or  hirer  of  a  railroad  car,  it  is  not  so.     Grant  it,  that 
jhere  is  a  difference ;  that  does  not  restrict  the  right  of  the 
parties  to  make  a  contract,  and  if  it  be  a  contract  which  vio- 
lates no  principle  or  policy  of  the  law,  it  will  surely  bind  the 
parties  to  itj  and  if  the  parties  make  a  contract,  and  it  be  in 
relation  to  a  new  condition  of  things,  it  must  be  construed  by 
known  and  established  principles,  applied  to  such  new  state 
of    things.      A  railroad   train  is  made  up  of  separate  cars, 
cars    capable    of   being  let    or    hired    separately,    bur  all 
are  necessarily  obliged  to  pass  over  the  same  route,  and  to 
be  drawn  by  the  same  power.     The  power  which  moves  it 
from  place  to  place  is  owned  by  the  proprietors  of  the  road, 
unless  the  whole  train  with  the  power  and  employees  be  let, 
and  then   the   ownership   is  temporarily    changed.     If  the 
whole  train,  including  motive  power,  or  a  part  of  a  train  be 
absolutely  chartered  or  hired  to  another  for  a  particular  trip, 
or  from  one  place  to  another,  without  further  stipulation  ex- 
pressed, and  the  possession  is  delivered,  that  other  becomes  the 
owner  for  the  time,  and  has  the  right  to  control  the  freighting 
and  loading  of  the  chartered  or  hired  cars.     There  is  always 
and  must  be  in  such  contracts,  certain  implied  undertakings 
by  both  parties;  on    the  part  of  the  hirer,  that  he  will  not 
overload  the  car,  or  freight  it  in  a  manner  to  injure  it,  &c ;  on 
the'part  of  the  owners,  that  the  car  is  in  good  condition,  and 
substantial ;  that  it  will  be  carried  safely,  and  in  the  usual 
time,  to  the  point  of  its  destination  ;  that,  if  laden  with  stock, 
time  and  opportunity  will  be  afforded  to  give  them  proper  at- 
tention, &c.,&c.  For  a  breach  of  any  of  these  implied  engage- 
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nients,  the  injured  party  would  undoubtedly  have  a  remedy 
to  recover  damages  from  the  other  for  the  injury  sustained. 
Haiulock  vs.  Giddes^  10/A  East.  Rep.^  555, 

But  it  is  insisted  in  this  case  that  the  possession  of  the 
hogs  was  delivered  to  the  plaintiils  in  error, because  they  re- 
tained the  management  of  the  train,  that  their  employees 
controlled  it,  and  that  they  are  liable  as  common  carriers. 
What  we  have  already  said,  might  perhaps,  be  sufBcieut  to 
this  point,bul  we  will  refer  to  the  dissenting  opinion  of  Z>a//Gr^ 
C.  t/..in  the  case  of  Chrislle  vs.  Lewis  already  cited,  and  to 
the  authorities  there  referred  to,  in  support  of  the  proposition 
that  "  a  ship  may  be  let  with  a  stipulation,  that  she  may  con- 
tinue to  be  navigated  in  all  respects  as  beiore,  and  the  servi- 
ces of  the  master,  and  the  crew  may  be  let  together  with  the 
ship;"  6th  Com,  I^,  Rep,,  \^A,  There  is  nothing  in  the  de- 
cision to  controvert  this  proposition.  If  it  may  be  done  iii 
the  case  of  a  ship,  it  may  be  done  in  the  case  of  the  railroad 
car. 

One  of  the  witnesses  in  this  cr.se  testified, that  the  defendant 
in  error  chartered  the  cars,  another,thathe  hired  them  without 
further  agreement,exce[>t  that  the  agent  of  whom  he  hired  them 
promised  or  agreed  to  have  the  doors  slatted,  so  as  to  admit 
the  free  circulation  of  air  as  far  as  it  was  practicable  in  a  box- 
car. The  defendant  superintended  the  loading  of  the  cars, 
and  determined  to  have  all  his  hogs  put  in  two  cars,  which 
he  had  been  cautioned  against  as  dangerous.  The  agent  of 
the  road  did  not  control  him,  or  attempt  to  control  him  in 
that,  and  he  had  the  perfect  right  to  do  it  if  he  had  hired  the 
car.  But  it  is  said  that  the  car  doors  were  not  slatted  agree- 
able to  the  agent's  undertaking.  That  is  true,  and  if  the 
damage  to  the  hogs  was  attributable  to  that  omission,  the 
plaintiff  in  error  is  liable  to  damages  for  a  breach  of  that 
contract.  It  was  urged  that  the  defendant  in  error  was  pres- 
sent  and  witnessed  the  manner  in  which  the  hogs  were  put 
in,  and  the  cars  secured,  and  acquiesced.  There  is  no  evi- 
dence that  the  agedt  was  ever  released  from  his  undertaking. 
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It  is  in  evidence  that  all  tlie  agents  of  the  road  were  aware  that 
the  hogs  were  in    dat)ijr<ir  of  snUocation  in  such  c\o^ii  cou- 
finement,  and  it  was  certainly  the  duty  of  the  agei\l    wudieT 
his  agreement,  to  slat  the  doors  before  the  heat  and  swilbca- 
tion  of  the  hogs.      There  is   no  evidence  that  the    de/t  ndant 
in  error   had  waived    it,  or   that  his  consent  to   securiijo  the 
doors,  in  the    manner  they   were  closed,  was  any  thing  more 
than  an  expedient   to   prevent   the  escape  of  the  hoo-s   until 
the  slatting  would  be  done. 

The  defendant  in  the  Court  below  read  as  evidence  to  the 
jury,  parts  of  the  freight  list,  for  what  object  is  not  very  ap- 
parent, if  there  was  an  express  contract  for  the  hire  or  char- 
ter of   the  cars  independent  of  the  statements  in   the  freight 
hst,  restricting  theconi[)any's  liability  for  the  transportion  of 
stock,  &c.,  and  fixing  the  price  of  freight  by  {\ie  car  load.     If 
it  was  offered  as  evidence  of  the  contract,  and  there  w^as  no 
contract  of  charter  or  hire,  other  than  what  was  to  be  infer- 
red from  the  notice  and  the  delivery  of  the  hogs  on  the  cars, 
1  am  of  opinion,  that  snch  a  notice  does  not  make  a  contract* 
In  delivering  the  opinion  of  the  Court  in  the  case  of  the 
Central  Railroad  and  Banking;  Com2:>any^  vs,  Ilines,  Perkins 
fy  Co.,    19  Ga.,  210,  speaking  of  the    doctrine   of  notice  and 
special   acceptance   by  a    common    carrier,  I  remarked,  that 
"  a   party  to  a  contract  cannot  of  his  owti  will,  change    the 
Jaw  of  that  contract,  nor  can  a  man  by  giving  notice  abro- 
gate the   law  or  change  a  rule  of  law,  which  attaches  to  the 
business,  in  which  he  is  engaged,  a  peculiar  liability.  But  we 
are  not  to  be  understood  to  say,  that  he  may  not  make  a  con- 
tract, when  he  makes  it  on  equal  terms  with  those  with  whom 
he  deals,  to  mitigate  the  hardships  of  a  legal  rule,  which  ex- 
poses  him  to  apparently  unreasonable   liabilities,  when  that 
contract  is   not  forbidden  by  any  principle  of  the  statute  or 
common  law/^     If  there  was  evidence  submitted  to  the  jury 
to  prove  both  propositions,  viz:  1st  that  there  was  an  express 
contract  of  charter  or  hire  of  the  two  cars  on  which  the  hogs 
were  put,  by  the  terms  or   construction  of  which  the  plain- 
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tiff,  in  error  divested  themselves  of  the  liabilities  incident  to 
the  business  of  a  common  carrier ;  and  2d.  that  if  there  was 
no  such  express  contract,  yet  the  plaintiff  in  error  had  res- 
tricted their  liability  in  that  respect,  in  their  published 
bills  of  freight,  by  which  they  insisted,  the  defendant  in  er- 
or  was  bound,  the  Court  ought  to  have  charged  the  jury  and 
submitted  to  them  the  law  in  both  aspects  of  the  case. 

The  presiding  judge  did  present  his  view  of  the  Jaw  on  the 
first  of  the  above  points  to  the  jury  very  fully,  but  from  what 
we  have  said,  it  will  be  seen  that  in  our  judgment  he  com- 
mitted error  in  his  said  charges  as  it  is  represented  in  the  sec- 
ond, third,  fourth,  fifth,  sixth  and  fourteenth  grounds  taken  in 
the  motion  for  a  new  trial.    We  think  also,  that  the  requests 
made  of  the  Court  below  in  writing,  to  charge  the  jury  as  set 
forth  in  the  seventh,  eighth  and  eleventh   grounds,  in  the 
motion  for  a  new  trial,  ought  to  have  been  given.    It  must 
be  understood  that  we  speak  of  such  an  unqualified  charter- 
ing or  hiring  as  the  evidence  in  this  case,  in  one  aspect  of  it, 
presents ;  for  the  charge,  and  the  requests  to  charge,  must  be 
understood  in  reference  to  the  proof  in  the  case.     It  will  be 
understood,  that  if  there  was  no  contract  of  charter  or  hire 
other  than  what  is  to  be  inferred  from  the  published  rates  and 
rules  of  transportation  as  given  in  evidence  by  the  plaintiff 
in  error,  then  the  plaintiff  in  error  is  liable  as  a  common 
carrier ;  but  we  must  construe  the  charge  and  the  requests  to 
charge  by  the  proofs  as  exhibited  in  the  record,  and  two  or 
three  of  the  witnesses  prove  that  there  was  a  chartering  or 
hiring  of  the  cars. 

Judgment  reversed. 
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John  Doe,  ex  dem.,  Ambrose  K.  Blackwell  ;  and  Rjbuben 
F.  Daniel,  plaintiffs  in  error,  vs.  Richard  Roe,  casual 
ejector  and  Nancy  Bird,  tenant  in  possession,  defen- 
dant  in  error. 

Vfhen  the  matter  in  issue  is,  whether  or  not  the  defendant  was  seryed,  the 
.  ^^^  authorized  to  infer  that  he  was  not,  from  the  fact  that  no  attempt 
^^'mB  made  to  enforce  the  judgment,  for  some  fifted*  or  twenty  years  after 
T  was  rendered;  and  the  defendant  continuing  aU  that  time  in  the  adrerso 
possession  of  the  premises. 

Ejectment,  from  Cherokee  county.  Tried  before  Judge 
Hammond,  at  September  Term,  1858. 

This  was  an  action  of  ejectment  by  plaintiff  in  error, 
against  the  defendant  in  error,  for  the  recovery  of  lot  of  land 
N  114  in  the  fourteenth  district,  and  second  section  of 
Cherok^county,-containing  one  hundred  and  sixty  acres. 

The  facts  of  this  case,  and  the  questions  considered  and 
decided,  will  fully  appear  from  the  following  bill  of  excep- 
t'ons    and  the  opinion  pronounced  by  the  Supreme  Court: 
Georgia,  Chbrokee   County. 

Be  it  remembered,  that  on  the  ninth  day  of  September, 
1858  during  the  regular  Term  of  the  Superior  Court  of  said 
unty    his  Honor  Dennis  F.  Hammond,  one  of  the  Judges 
^f  the  Superior  Courts  of  said  State,  presiding,  the  cause  of 
T  hn  Doe  on  the  several  demises  of  Ambrose  K.  Blackwell, 
nd  Reuben  F.  Daniel,  plaintiff,  vs.  Richard  Roe,  casual 
^•^ctot    and  Nancy  Bird,  tenant  in  possession,  defendants, 
theti  and  there  pending  on  the  appeal,  on  the  law  side  of 
said  Court,  being  an  action  of  ejectment,  came  on  to  be 
beard,  and'the  parties  having  announced  themselves  ready, 
And  a'  jury  being  regularly  impannelled  to  try  said  cause, 
T>laintiff  offered  in  evidence  the  following  testimony,  to- wit: 
An  original   grant  from  the  State  of  Georgia,  to  Ambrose 
B:.  Blackwell,  one  of  the  lessors  of  the  plaintiff;  for  the  pre- 
VOL.  XXVII. — 35. 
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mises  in  dispute,  dated   6th  January,  1853,  copy  of  which 
is  as  follows : 

**  State  op  Georgia, 

By  His  Excellency,  Howell  Cobb,  Governor  and  com- 
mander-in-chief of  the  army  and  navy  of  this  State,  and  of 
the  militia  thereof: 

To  all    to  whom  these  presents    shall  come,  greeting: 

Enow  ye,  that  in  pursuance  of  an  Act  of  the  General  As- 
sembly, approved  January  2f d,  1852,  to  limit  the  time  for 
taking  out  grants  to  the  State's  half  and  informer's  half  of 
any  lot  of  land  fraudulently  drawn,  in  any  of  the  land  and 
gold  lotteries  of  this  State,  and  to  provide  for  the  granting 
of  the  same  after  the  expiration  of  said  time,  I  have  given 
and  granted,  and  by  these  presents,  in  the  name  and  behalf 
of  this  State,  do  give  and  grant  unto  Ambrose  E.  Blackwell, 
of  the  county  of  Cherokee,  his  heirs  and  assigns  forever,  all 
that  tract  or  parcel  of  land  containing  one  hundred  and 
sixty  (160)  acres,  situate  lying  and  being  in  the  fourteenth 
district  of  second  section  Cherokee  county,  in  the  said  State, 
it  being  the  State's  and  informer's  half  of  lot  number  one 
hundred  and  fourteen  (114)  of  said  district,  section  and 
county,  having  such  shape,  form  and  marks  as  appear  by  a 
plat  of  the  same  hereunto  annexed ;  to  have  and  to  hold  the 
said  tract  or  parcel  of  land,  together  with  all  and  singular 
the  rights,  members  and  appurtenances  thereof,  whatsoever, 
unto  the  said  Ambrose  K  Blackwell,  his  heirs  and  assigns 
to  his  and  their  own  proper  use,  benefit  and  behoof,  forever 
in  fee  simple. 

Given  under  my  hand,  and  the  great  seal  of  the  State, 
this  thirteenth  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-three,  and  of  the  inde- 
pendence of  the  United  States  of  America  the  seventy- 
seventh.  HOWELL  COBB,  [seal]. 

Signed  by  His  Excellency,  the  Governor,  this  13th  day  of 
January,  1853. 

W.  W.  Paine,  Secretary  Executive  Department.^* 
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Which  original  grant,   with  the  plat   annexed  thereto   was 
read  in  evidence  without  objectijn. 

Plaintiff  also  proved  by  Hammett,  that  Nancy  Bird  was 
in  possession  of  the  premises  in  dispute,  at  the  time  suit 
was  commenced,  and  at  the  time  the  process  was  served  on 
her  in  said  case,  and  that  the  lot  of  land  sued  for  was  situ- 
ate in  said  county  of  Cherokee. 

Plaintiff  also  offered  in  evidence,  the  following  testimony 
to-wit :  An  acknowledgment  on  the  writ  in  said  case  in 
the  following  words  and  figures,  to-wit;  *^I  acknowledge 
due  and  legal  service  of  this  declaration,  waiving  a  copy 
and  service  by  the  Sheriff,  also  waiving  copy  process,  and 
admit  and  acknowledge  possession  of  jpremises  and  land 
sued  for  in  this  declaration,  this  Idth  of  July,  1853 ;  that  is, 
that  Nancy  Bird  was,  and  is  in  possession  of  the  land  only. 

D.  H.  BIRD,  attorney  for 
NANCY  BIRD.'* 
Which  acknowledgment  and  admission   was  read  in  evi- 
dence without  objection. 
The  plaintiff  then  rested  his  case. 

The  defendant,  Nancy  Bird,  then  offered  in  evidence,  the 
following  testimony,  to-wit:  An  original  grant  from  the 
State  of  Geoi^ia  to  Nancy  Holland,  widow,  for  the  premises 
in  dispute,  dated  twenty-fifth  day  of  February,  1834. 

A  deed  from  Nancy  Holland  to  John  Wagoner,  for  the 
premises  in  dispute,  dated  the  twenty-fourth  day  of  Decem- 
ber, 1835,  with  proof  of  its  due  execution. 

A  deed  duly  executed  and  registered,  from  John  J.  Cook, 
Andrew  Wagnon,  John  Wagnon,  Jr.,  Peter  Wagnon,  and 
John  Wagnon,  Sr.,  to  John  G.  Bird,  for  the  premises  in  dis- 
pute, dated  fourth  day  of  July,  1845 ;  deed  duly  executed  and 
registered,  from  John  Wagnon,  Sr.,  to  Andrew  Wagnon,  for 
«  all  that  tract  of  land  situate  lying  and  being  the  south  of 
lot"  of  land  the  premises  in  dispute,"  marked  by  a  conditional 
line  from  east  to  west,  through  ;^aid  lot,''  dated  6th   Decem- 
ber, 1843. 
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A  deed  duly  executed  and  recorded  from  John  Wag- 
non,  Sr,,  to  John  J.  Cook,'Jr.,  for  that  portion  of  the  premises  in 
dispute,  ^*  being  the  north  side  of  said  lot,  marked  by  a  con- 
ditional line  ^from  east  to  west,  through  said  lot;''  said  deed 
dated  the^sixth  day  of  December,  1843. 

All  of  which  deeds  and  grant  were  read  in  evidence 
without  objection ;  said  defendant  having  proven  by  said 
Hammett,  the  witness  aforesaid,  that  Nancy  Bird,  the  ten- 
ant; [was^the  wife,  and  now  widow,  of  John  G.  Bird,  and  re- 
mained in  possession  of  said  lot  of  land,  as  such,  after  the 
death  of  the  said  John  G.  Bird.  Said  Nancy  Bird  also 
proved '^by  one  Elijah*Hillhouse,  a  witness,  that  John  Wag- 
oner and  John'Wagnon,  mentioned  in  said  de^dswere  one 
and  the  same  person. 

The  defendant  then  rested  her  case. 

PlaintiflF  then  oflFered  in  evidence,  the  following  testimony, 
from  th^minutes  of  the  Superior  Court  of  September  Term, 
1«36,  to-wit: 

"  The^Governor,*on^the  information  of^  Scite  facitzs  on  lot 
^    BM*w'^4J  9»m^^''  VNo.  114, 14th  dis. 

John*WaggonehJvs.  Nancy  Holland,  I  trict  2d  section. 

*^  We  the  jury"  (here  follow  the  names,)  "  find  the  return 
fraudulent,  12th]  September,  1836. 

GEORGE  M.  TAYLOR,  Foreman:^ 
Which  was  readjfrom  the  minutes  without  objection. 

Plaintiff  also  offered  in  evidence,  the  afSdavit  and  bond- 
of  the  informer,  and  thej^circ  facias  issued  thereon,  to  con- 
demn, as  fraudulent,  the  return  and  draw  of  said  lot,  by  said 
Nancy  Holland. 

The  following  entries  were  on  the  back  of  the  scire  facicis 
and  bond,  which  plaintiff  offered  in  evidence,  to-wit: 
"Office  of  the  Clerk  of  the  Superior  Court,   "i 
of  Cherokee  County  Georgia.  / 

I,  William  Grisham,  Clerk  of  the  Superior  Court,  of  the 
county  aforesaid,  do  hereby  ceirtify,  that  John  Waggoner, 
the  informant,  has  made,  and  deposited  in  this  oflce,  an  oath 


Digitized  by 


Google 


ATLANTA,  MARCH  TERM,   1859. 


549 


Blackwell  el  aL  vs.  Bird. 


in  writing,   that  in  making  this  information  he  has  no^^i^ 
bination  or  understanding  directly  or   indirectly,   with  the 
drawer  or  any  other  person  as  the  friend  of,  or  on  'the  part  of 
the  drawer,  and  it  also  dnly  appears  that  he  has  given  bond 
and  security  in  the  sum  of  two  hundred  dollars,  to  the  Justices 
of  the  Inferior  Coutt  of  this  county, conditioned  to  indemni- 
fy the   individual   drawer  of  the   within   mentioned  tract  of 
land,  and  for  all  damages  she  may  sustain,  provided  the  said 
land  is  not  condemned  as  fraudulent.     The  said  affidavit  and 
foregoing  scire  facias   filed  in  this   office    the   27th  day  of 
January,  1835. 

WILLIAM  GRISHAM,  Clerk. 

We  the  jury  find  the  return  fraudulent,  this  I2th  Septem- 
ber, 1836. 

V  GEORGE  M.  TAYLOR,  roremanr 

*^  Substituted  in  lieu  of  the  original,  lost  after  being  served,^^ 
"Whereupon,  it  is  considered   by   the  Court,  that  the  re- 
turn   be  fraudulent,   the   draw  of  said  lot  be  void,  and  that 
the  grant  issued  upon  said  return  be  set  aside,  and  that  the  in- 
former recover  of  the  defendant  the  sum  of       dollars  and 
cents  for  his   costs  in  this  suit  laid  out  and  expended,  and 
the  defendant  in  mercy,  &c.     This  14th  September,  1836. 
WILLIAM  DANIEL,  Plaintiff's  AlVyP 
To  which  affidavit,  bond  and  scire  facias j  with  the  said  en- 
tries thereon  being  admitted  in  evidence,  counsel  for  the  de- 
fendant objected,  on   the  ground  that  said  scire  facias  was 
not    an    original,  but  .a  copy  scire  facias,  and    that    it   did 
not  appear  that  there  was  any  order  of  the  Court  establish- 
ing said  copy  scire  facias,   in  lieu  of  the  lost  original,   and 
because  it  did  not  appear   that  the  defendant  had  ever  been 
served   with   said    scire  facias.      The  Court   sustained  the 
objection,  and  ruled  out  the  testimony,  and  counsel  for  plain- 
tiff excepted. 

The  plaintiff  then  proposed  to  read  in  evidence,  the  record 
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of  said  bond,  affidavit  and  scire  facias,  and  tlie  said  entries 
thereon,  to  which  defendant's  counsel  objected  on  the  sanae 
grounds  as  above.  The  Court  sustained  the  objection,  and 
ruled  out  the  testimony,  and  plaintiflPs   counsel  excepted. 

The  plaintiflf  then  proposed  to  prove  by  William  Grisham, 
that  he  was  Clerk  of  the  Superior  Court  of  Cherokee  coun- 
ty, at  the  time  that  said  scire  facias  was  tried,  and  that  the 
entry  on   said  copy  scire  facias   of  ^^substituted  in  lieu  of 
the  original,  lost  after  being  served^^  was  made  in  the  pres- 
ence of,  and  by  the  consent  of  the  Court,  and  was  considered  • 
the  order  of  the  Court,  and  that  the  case  proceeded  to  trial 
regularly,  though  he  could  not  recollect,  at  this  late  day,  all 
that  was  done,  nor  could  he  recollect  any  special  decision  of 
the  Judge  establishing  said  copy  scire  facias,  but  that  the 
entry  aforesaid,    was  regarded   as  having  the  sanction  and 
approval  of  the  Court,  and  that  the  practice  in  that  day  was 
very  loose. 

To  this  testimony,  defendant's  counsel  objected,  on  the 
ground,  that  the  action  and  order  of  the  Court  could  not 
be  proven  in  that  way,  but  that  the  minutes  must  show 
what  the  Court  did.  The  Court  sustained  the  objection,  and 
ruled  out  the  testimony,  and  counsel  for  plaintiflf  excepted. 
The  plaintiff  then  proposed  to  prove  the  facts  aforesaid  by 
the  Clerk,  and  also  to  prove  by  the  answers  of  Eobert  Mitch- 
ell, to  interrogatories  taken  in  the  cause  that  he  had  seen 
"the  original  of  the  said  copy  scire  facias  several  times, 
and  examined  it  carefully  and  particularly  in  the  year  1835, 
and  perhaps  in  the  year  1836  also,  and  that  his  best  recol- 
lection is,  that  he  left  said  original  scire  facias  in  his 
office  at  Gainesville,  which  office  was  burned  up  with  said 
original  scii^e  facias,  if  left  there,  and  that  said  original 
scire  facias  was  served  on  Nancy  Holland,  or  at  least  had 
an  entry  of  service  on  the  same,  made  either  by  Abrahanx 
Chastain,  or  Jacob  Ebberhart,  one  of  whom  was  Sheriff  and 
the  other  Deputy  Sheriff  of  Hall  county  at  the  time.  His 
best  recollection  is,  that  the  entry  of  service  was  signed  by- 
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Ebberhart,  and  that  his  means  of  knowing  the  facts  are  de- 
rived from  having  been  at  one  time  interested  in  the  case 
of  but  now  has  no  interest  in  it/^  And  upon  the  basis' 
this  testimony  the  plaintiff  moved  to  enter  the  order  estab- 
lishing said  copy  scire  facias  on  the  minutes  nunc  pro 
tunc^  which  motion  was  overruled  by  the  Court,  and  the  tes- 
timony repelled,  and  counsel  for  plaintiff  excepted. 

The  plaintiff  then  offered  in  evidence,  an  Act  of  the  Gen- 
eral Assembly  of  the  State  of  Georgia,  assented  to  the  sist 
of  December,  1838,  the  first  section  of  which  is  as  fol- 
lows, to-wit  : 

"  Be  it  enacted,  by  the  General  Assembly,  and  House  of 
Representatives,  of  the  State  of  Georgia,  in  General  Assem- 
bly met,  and  it  is  hereby  enacted  by  the  authority  of  the 
same.  That  the  Sheriff  of  Cherokee  county  be  required  to 
give  notice  in  one  of  the  public  Gazettes  of  this  State  thir- 
ty days,  that  he  will  sell  at  public  outcry,  on  a  given  day, 
before  the  Court-house  door,  in  the  town  of  Canton,  Chero- 
kee county,  lot  of  land  number  one  hundred  and  twenty- 
two,  in  the  14th  district  of  the  second  section,  which  was 
drawn  by  W.  A.  Crumbie,  and  relinquished  by  him  to  the 
State,  and  also  the  State's  interest  in  lot  number  one  hun- 
dred and  fourteen,  in  the  fourteenth  district  of  the  second 
section,  which  was  drawn  by  one  Nancy  Holland^  and  which 
has  been  condemned  as  a  fradulent  draw^  and  when  so  sold 
•  by  said  Sheriff  he  shall  pay  the  proceeds  arising  from  the  sale 
of  said  land  after  deducting  two  per  cent,  for  selling,  and  the 
advertisement,  to  the  Treasurer  of  ssHd  county  of  Cherokee, 
and  it  shall  become  a  part  of  the  county  fund,"  which  Act 
was  read  in  evidence,  without  objection. 

The  cause  being  closed,  counsel  for  the  plaintiff  requested 
the  Court  lo  charge   the   jury,  that  after  the   exipvralvon.  of 
twenty  years   from  its   date,   the  judgment  of  a  Couit  oi 
competent  jurisdiction   is    conclusively  presumed    to  hava 
been  properly  rendered,  and  upon  the  evidence  required  by 
law,  although   the  record  did    not  show  every  progressive 
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Step  and  requisite  of  the  judgment,  and  that  in  this  case,  if 
the  minutes  of  the  Court  showed  a  verdict  condemning  the 
land  in  dispute  as  having  been  fraudulently  drawn  by  Nancy 
Holland,  the  jury  might  presume  that  that  verdict,  especiar- 
ly  after  the  lapse  of  twenty  years,  was  rendered  upon  proper 
and  sufficient  notice  to  the  defendant,  and  upon  proper 
pleadings,  and  upon  competent  and  sufficient  evidence. 
The  Court  refused  to  charge,  as  requested,  but  on  the  con- 
trary charged  the  jury,  that  the  record  must  affirmatively 
show  that  Nancy  Holland  was  served  with  the  scire  facias 
before  they  could  find  her  draw  of  the  land  a  fraudulent 
draw;  to  which  charge  and  refusal  to  charge,  plaintiff's' 
counsel  excepted. 

Counsel  for  the  plaintiff  also  requested  the  Court  to  charge 
the  jury,  that  an  Act  of  the  Legislature  constitutionally  pass- 
ed and  approved,  was  prima  facie  evidence  of  the  facts  re- 
cited in  it,  and  that  if  the  Act  of  the  Legislature  read  in 
evidence  in  this  case,  recited  as  a  fact  that  the  land  in  dis- 
pute was  drawn  by  Nancy  Holland,  and  afterwards  was  con- 
demned as  a  fraudulent  draw,  in  the  absence  of  all  oppos- 
ing proof  to  the  contrary,  such  recitation  was  evidence  of 
the  fact  recited.  The  Court  refused  to  charge,  as  requested, 
but  charged  the  jury,  that  the  recitations  of  fact  in  said 
statute,  were  not  sufficient  to  authorize  the  jury  to  determine 
the  draw  of  Nancy  Holland  a  fraudulent  draw,  even  in  the 
absence  of  all  proof  to  the  contrary.  To  which  charge,  and 
refusal  to  charge,  counsel  for  plaintiff  excepted. 

The  jury  returned  a  verdict  for  the  defendant,  whereupon 
counsel  for  plaintiff,  on* this  the  6th  day  of  October,  in  the 
year  aforesaid,  being  within  thirty  days  from  the  adjourn- 
ment of  the  said'Court  in  which  said  cause  was  tried,  ten- 
ders his  bill  of  exceptions,  and  says: 

1st  That  the  Court  erred  in  rejecting  and  ruling  out  the 
original  affidavit,  bond  and  scire  facias,  with  the  entries 
thereon. 

2d.  That  the  Court  erred  in  rejecting  and  ruling  out  as 
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evidence,  the  record  of  said  bond,  affidavit  and    scire  facias 
with  the  entries  ihereon. 

3d.  That  the  Court  erred  in  rejecting  and  ruling  out  the 
evidence  of  William  Grisham,  the  Clerk  of  said  Court,  at 
the  time  said  scire  facias  was  tried. 

4th.  That  the  Court  erred  in  rejecting  and  ruling  out  the 
depositions  of  Robert  Mitchell. 

5th.  That  the  Court   erred  in  refusing  to  allow  plaintiff^s 
counsel  to  enter  nunc  pro  tunc  on  the  minutes,  the  order 
establishing  the  copy  scire  facias  in  lieu  of  the  lost  original 
.in  said  case. 

6th.  That  the  Court  erred  in  refusing  to  charge  the  jury, 
as  requested,  respecting  the  legal  presumptions  in  favor  of 
judgments  after  the  lapse  of  twenty  years. 

7th.  That  the  Court  erred  in  charging  the  jury,  that  the 
record  must  show  affirmatively  that  Nancy  Holland  was 
served  with  a  copy  of  the  original  scire  facias,  before  they 
could  find  her  draw  of  the  land  a  fraudulent  draw. 

8tb.  That  the  Court  erred  in  refusing  to  charge  the  jury, 
as  requested,  respecting  the  Acts  of  the  Legislature,  and 
the  recitations  therein,  when  constitutionally  passed. 

9th.  That  the  Court  erred  in  charging  the  jury^  that  the 
recitation  of  facts  in  the  Act  of  1838,  which  had  been  read 
iti  evidence  on  the  trial  of  said  case,  was  not  sufficient  to  autho- 
rize the  jury  to  determine  the  draw  of  Nancy  Holland  a 
fraudulent  draw,  even  in  the  absence  of  all  proof  to  the 
contrary. 

10th.  That  the  Court  erred  in  the  whole  yroceedings. 
And  as  the  facts  aforesaid  do  not  appear  of  record,  the  plain- 
tiff by  his  counsel,  prays  that  this,  his  bill  of  exceptions, 
may  be  signed  and  certified  as  required  by  the  statute  m 
such  case  made  and  provided. 

Irwin  &  Lester  ;  and  Brown,  for  plainlifF  in  error. 
Hansell;  and  Mii-ner,  contra. 
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By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

The  whole  of  the  testimony  oflfered  by  the  plaintiff  in  re- 
buttal, and  rejected  by  the  Court,  should  have  been  admitted. 
The  recitals  in  the  Act  of  the  Legislature,  are  certainly  en- 
titled to  some  consideration ;  still,  the  testimony  of  Robert 
Mitchell,  is  the  only  direct  proof  to  the  fact  of  the  service  of 
the  scire  facias^  all  else  is  but  inference  and  presumption; 
and  Mr.  Mitchell,  after  such  a  lapse  of  time,  deposes  more 
perhaps,  from  his  knowledge  as  an  attorney,  as  to  what  ought 
to  have  been  done,  than  any  distinct  recollection,  as  to  what 
was  actually  done. 

On  the  other  hand,  Nancy  Bird,  and  those  under  whom 
she  claims,  and  who  derive  title  from  the  drawer  of  the  land, 
'have  never  been  out  of  possession ;  that  possession,  notwith- 
standing the  verdict  of  the  jury  in  1836,  declaring  the  draw- 
fraudulent,  and  the  Act  of  the  General  Assembly  in  183S, 
ordering  a  sale  of  the  land,  was  never  disturbed  until  1853; 
in  other  words,  no  attempt  was  made  to  execute  the  judg- 
ment of  the  Court,  until  sixteen  years  after  it  was  rendered; 
and  during  all  this  time  the  occupation  of  the  land,  by  the 
adverse  claimant,  was  acquiesced  in. 

In  weighing,  then,  the  testimony  in  favor  of  the  plaintiff, 
which  was  offered  to  perfect  this  record,  the  jury  are  at  lib- 
erty to  look  to  the  length  of  the  defendant's  possession,  since 
the  proceedings  were  had  under  the  scire  facias -j  and  the 
failure  to  enforce  the  judgment,  as  circumstances  from 
which  they  have  a  right  to  infer,  that  Nancy  Holland 
never  was  served  with  the  scire  facias y  and  without  service, 
the  judgment  of  condemnation  is  a  nullity. 

The  nunc  pro  tunc  order,  substituting  the  copymr« 
facias  for  the  original,  would  not  strengthen  the  plaintiff^s 
case,  because  there  is  no  entry  of  service  upon  it  by  the 
Sheriff  The  copy  from  the  record  is  sufficient  for  all  that 
it  proves;  under  the  nunc  pro  tunc  order  it  could  establish 
nothing  more. 
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As  it  respects  the  requests  to  charge,  and  the  charges  as 
given,  we  would  say:  that  while  the  jury  might  infer  from 
the  verdict,  that  the  pleadings  were  regular,  it  is  not  con- 
clusive by  any  means,  of  the  fact,  even  after  the  lapse  of 
twenty  years.  Still  we  are  not  prepared  to  sustain  the  Court 
in  ruling  that  service  could  be  proven  only  by  record  evi- 
dence. 

Finally,  we  concur  with  the  Court,  that  the  recitals  in  the 
Act  of  1838,  were  not  conclusive,  unless  rebutted,  that 
Nancy  Holland  was  served;  and  for  the  very  obvious  reason 
that  the  fact  that  she  was  served,  the  very  thing  in  dispute 
ia  not  recited  or  assumed  to  be  true  in  the  Act  Neverthe- 
less, we  repeat,  the  Act  is  worth  something,  because  it  is 
based  upon  the  general  assumption,  that  the  lot  of  land 
was  regularly  and  legally  condemned  as  having  been  frau- 
dulently drawn. 

Judgment  reversed. 


John  Doe,  ex  dem.,  Jefferson  Johnson  and  Wife,  plaintiff 
in  error,  vs.  Richard  Roe,  cas.  ejector,  and  Augustus  R- 
Wright  and  John  H.  Walker,  tenants  in  possession,  de- 
fendants in  error. 

[1.]  The  Superior  Court  may  direct  aa  order,  passed  in  1S31,  to  appoint  aguar- 
diaa  ad  litem  for  an  infant,  and  which  was  not  put  on  the  minutes  at  thelimo 
to  be  entered  thereon  now  for  then. 

[2.]  Evidence  tending   to  prove   that  a  judgment  rendered  against  an  »^  J^^^^ 
which  judgment  was  offered  and  received  in  evidence,  was  null  «^»^  ^f**^  ^^^ 
the  want  of  service,  and  for  the  want  of  a  proper  representative,  and  for 
er  reasons,  ia  admissible. 

[3.]  If  parties  to  writs  oC  seitf.  facias  to  avoid   grants  for  lands  •"®S®'^^°      *J^ 
been  fraudulently  drawn,  were  ■oi  entitled  ia  strict  laW,  to  appeal   ro 
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diets  rendered  against  them,  we  will  not  upset  the  authoritative  adjudications 
and  practice  of  the  Courts  which  decided  upon  the  rights.  It  would  unsettle 
titles  to  land  to  too  great  an  extent  to  hold  to  the  contrary  of  these  adjudi- 
cations now. 

[4  ]  The  Court  ought  not  to  withdraw  from  the  jury  a  judgment,  because  an  en- 
^  try  of  service  on  the  writ  on  which  the  judgment  was  obtained,  is  not  regular. 

Ejectment,  from  Cass  county.  Tried  before  Judge  Trippe, 
at  September  Term,  1858. 

This  was  an  action  of  ejectment  brought  by  John  Doe,  up- 
on the  demise  of  Jefferson  Johnson  and  wife,  against  Rich- 
ard Roe,  casual  ejector,  and  Augustus  R,  Wright  and  John 
H.  Walker,  tenants  in  possession,  for  the  recovery  of  lot  of 
land  No.  one  hundred  and  twenty-four,  (124,)  in  the  fifth 
district  and  third  section  of  originally  Cherokee,  now  Cass 
county. 

This  lot  of  land  was  drawn  by  Harriett  Taff,  (now  Mrs. 
Johnson,)  a  minor,  and  to  whom  the  grant  from  the  State  du- 
ly issued,  dated  28th  January,  1833. 

Afterwards,  in  1834,  upon  the  information  of  James  Kirk- 
patrick,  that  said  drawing  was  fr^udulent^  scire  facias  was 
issued,  and  the  Sheriif  returned  that  he  "  served  defendant, 
Harriett  Taff,  by  serving  her  guardian,  John  W.  Taff,  with  a 
copy''  thereof. 

Upon  the  trial,  there  was  a  verdict  by  the  petit  jury^  that 
the  return  and  drawing  of  said  lot  was  not  fraudulent.  The 
informer  appealed,  and  the  verdict  upon  the  appeal  trial  was, 
that  the  return  toas  fraudulent.  Upon  this  verdict  judgnaent 
was  entered,  adjudging  the  grant  issued  to  said  Harriett  to  be 
void,  and  that  the  same  be  cancelled,  and  that  said  lot  of 
land  be  partitioned — one-half  to  the  State  and  the  other  half 
to  the  informer. 

Afterwards,  by  consent  of  the  informer,  the  Court  ordered 
the  land  to  be  sold  by  the  Sheriff  of  Cass  county.  Upon  the 
sale  thereof,  William  Harris  befcame  the  purchaser, and  Wright 
and  Walker,  the  tenants  in  possession,  adduced  a  regular 
chain  of  title  from  Harris  down  to  themselves. 
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Harriett  TaflF  intermarried  with  Jefferson  Johnson,  and  th 
bring  this  action  for^the  recovery  of  this  land,  drawn  as  afore^ 
said  by  Mrs.  Johnson. 

The  case  being  called  for  trial,  counsel  for  defendants  moved 
to  enter  on  the  minutes  of  the  Court,  the  following  order  viz- 
^  James  Kirepatrick, 

vs.  j      Scire  Faciasj  in  Cass 

John  W.  Tapp,  guardian,  Superior  Court. 

ad  lit  em  J  of  Harriett  Taff.     ^ 

It  appearing  to  the  Court  that  the  entry  of  "John  W.  Taff 
appointed  guardian,  jt?cncfen/c /tVe,'' was  made  by  the  presi- 
ding Judge  at  the  time — March  Term,  1834 — on  the  bench 
docket,  in  the  above  stated  case,  and  it  further  appearing  that 
a  similar  entry  was  made  on  the  scire  facias — that  said  en- 
try and  order  was  not  placed  upon  the  minutes  of  said  Court, 
at  that  Term,  by  the  Clerk  of  said  Court,  it  is  on  motion,  or- 
dered by  the  Court  that  said  entry  be  now  entered  on  the 
minutes  as  of  that  time,  by  the  Clerk,  nunc  pro  tunc." 

Counsel  for  plaintiffs  objected  to  this  order,  the  objection 
was  overruled,  and  the  order  granted,  and  counsel  for  plain- 
tiffs excepted. 

Plaintiffs  then  submitted  their  proof.  Offered  and  read  in 
evidence  the  grant  from  the  State  to  Harriett  Taff,  orphan  of 
W.  B.  Taff,  for  the  lot  in  dispute,  dated  28th  January,  1833  ; 
proved  that  defendants  were  in  possession  of  the  premises ; 
that  Jefferson  Johnson  and  Harriett  Taff  intermarried  on  the 
7th  August,  1845. 

Defendants  proved  that  they  had  been  in  possession  of  the 
lot  of  land  more  than  seven  years  before  the  commencement 
of  this  suit.    * 

Defendants  further  offered  in  evidence,  the  records  and 
proceedings   in  the    case   of  James  Kirkpatrick,  informer, 
against  Harriett  Taff,  in  which  there  was  the  verdict  and 
judgment,  finding  and  condemning  the  return  and  drawing 
of  said  lot  fraudulent. 
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Plaintiffs,  in  reply,  proved  that  Harriett  Taff  was  the  daugh- 
ter of  William  B.  Taff,  of  Houston  county,  Georgia;  that 
William  B.  Taff  resided  in  Houston  county  in  1826  or  1827, 
and  continued  there  until  his  death  in  1832 ;  that  Harriett 
was  born  in  the  year  1829  or  1830;  that  she  was  raised  and 
lived  in  Houston  county  until  her  marriage  with  Johnson. 

Plaintiff  then  proposed  to  prove : 

1st.  That  John  W.  Taff,  upon  whom  the  scire  facias  pur- 
ported to  have  been  served,  was  never  served  with  the  saine^ 
and  had  no  notice  thereof. 

2d.  That  said  John  W.  Taff  never  accepted  the  appoint- 
ment of  guardian,  ad  litem;  that  he  was  not  at  Court  when 
the  order  appointing  was  made ;  had  no  notice  of  it,  and  was 
never  at  Cass  Court,  aud  never  appeared  by  attorney  or  oth- 
erwise, to  defend  said  scire  facias,  and  that  the  same  pro- 
ceeded to  final  judgment  by  default 

3d.  That  the  entry  of  service  on  said  scire  facias  was  a 
foi^ery;  and  that  the  person  by  whom  said  service  purports 
to  have  been  made,  to- wit:  "C.  F.  Hemmingway,  D.  Sher- 
iff/' was  not  a  Deputy  Sheriff 

4th.  That  the  guardian,  ad  litem,  was  appointed  at  the 
instance  of  James  Kirkpatrick,  the  informer,  and  that  he 
induced  the  Court  to  make  the  appointment  of  a  stranger^ 
who  was  not  present,  by  stating  that  John  W.  Taff  was  the 
guardian  in  chief  of  Harriett  Taff,  and  that  this  statement 
was  false. 

5th.  That  Harriett  Taff  was  born  in  Houston  county,  and 
was  never  out  of  the  State  prior  to  her  marriage  in  1845. 

Counsel  for  defendants  objected  to  the  admission  of  any 
testimony  in  proof  of  these  facts.  The  Court  sustained  the 
objection,  and  counsel  for  plaintiffs  excepted. 

The  testimony  being  closed,  counsel  for  plaintiffs  moved 
to  exclude  from  the  consideration  of  the  jury,  as  evidence, 
the  records  and  proceedings  in  the  scire  facias ,  upon  the 
grounds :  1st  Because,  under  the  Act  of  1830,  authorizing 
that  proceeding,  no  provision  is  made  for  an  appeal  from  the 
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verdict  of  the  petit  jury,  and  the  verdicr  of  the  jury,  upon  the 
appeal  and  judgment  thereon,  in  said  scire  faciasj  as  ap- 
peared by  said  records,  were  void  and  of  no  force. 

2d.  because,  by  the  Act  of  1830,  the  said  Harriett  should 
have  been  served  with  a  copy  of  said  scire  facias^  in  person, 
or  by  leaving  it  at  her  most  notorious  place  of  abode;  and 
because  said  Act  provides,  that  no  return  made  by  an  orphan 
should  be  declared  fraudulent  until  the  legal  guardian  shall 
have  been  made  a  party  to  the  scire  facias^  or  other  discreet 
person  appointed. 

The  Court  overruled  this  motion,  and  counsel  for  plaintiff 
excepted. 

Counsel  for  plaintiflb  requested  the  Court  to  charge  the  ju- 
ry as  follows : 

1st.  That  by  the  Act  of  1830,  in  a  proceeding  by  scire  fa- 
das^  to  condemn  fraudulent  returns  and  draws,  no  appeal  is 
allowed ;  and  if  an  appeal  be  taken^  the  same  is  void,  and  the 
jury  must  find  for  the  plaintiff 

2d.  That  by  said  Act,  Harriett  Taff,  the  drawer,  and  de- 
fendant in  scire  facias^  should  have  been  served  personally, 
or  by  leaving  a  copy  at  her  notorious  place  of  abode,  if  she 
resided  in  the  county ;  and  if  a  minor,  then  her  legal  guar- 
dian should  have  been  made  a  party,  or  some  other  discreet 
person  appointed  by  the  Court  to  defend  for  her. 

3d.  That  a  guardian  could  not  be  legally  appointed,  until 
the  minor  was  served  with  scire  facias^  and  if  John  W,  Taff 
was  appointed  guardian,  ad  litem,  before  such  service,  the 
Court  had  no  jurisdiction. 

4th.  To  constitute  a  good  ^cjre /aria*,  under  the  Act  of 
1830,  it  should  be  issued  against  the  tenant  in  possession  of 
the  land  alleged  to  be  fraudulently  drawn,  or  against  the 
drawer,  and  it  must  be  servBd  upon  the  person  named  as  de- 
fendant ;  and  this  service  must  be  executed  before  a  guardi- 
an, ad  litemy  can  be  appointed,  where  the  defendant  is  a 
minor. 
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Each  and  all  of  which  charges  the  Court  refused  to  give, 
and  counsel  for  plaintiffs  excepted. 

The  jury  found  for  the  defendants*,  and  counsel  for  plain- 
tiff tendered  his  bill  of  exceptions,  assigning  as  error  the  de- 
cisions, orders,  rulings,  and  refusals  to  charge,  above  ex- 
cepted to. 

Akin,  for  plaintiff  in  error. 

MiLNER ;  Shropshire  ;  and  Underwood,  contra. 

By  the  Court, — McDonald  J.  delivering  the  opinion. 

,  [1.]  The  first  error  assigned  in  the  record,  is  on  the  decis- 
ion of  the  Court  directing  an  order  of  the  Court  passed  at 
March  Term,  1834,  appointing  John  W.Taff  guardian,  pen- 
dente /ete,  of  Harriett  Taff,an  infant,  in  an  information  filed 
by  James  Kirkpatrick,  to  set  aside  a  grant  for  a  tract  of  land 
to  Harriett  Taff,  alleged  to  have  been  fraudulently  drawn  by 
her,  as  an  orphan.  The  Court  below  was  satisfied  with  the 
evidence  before  it,  that  the  order  was  passed  by  the  Court  at 
Che  time  specified,  and  he  only  directed  that  to  be  done, 
which  ought  to  have  been  done  at  the  time  it  was  passed. 
We  see  no  error  in  this  order  or  judgment  of  the  Court. 

[2.]  After  the  plaintiffs  had  closed  their  case,  and  the  de- 
fendants had  submitted  their  testimony  to  the  jury,  the  plain- 
tiff offered  to  prove  certain  matters  in  rebuttal  of  the  defend- 
ants'evidence,  which  are  set  forth  in  the  statement  of  the 
facts  of  the  case.  The  first  fact  proposed  to  be  proved  was, 
that  the  guardian,  John  W.  Taff,  was  never  served  with  the 
scire  facias  sued  out  to  annul  the  grant,  and  had  no  notice  of 
it.  That  he  never  accepted  the  appointment  of  guardian,  acf 
litem;  that  he  was  not  at  Court  when  it  was  made ;  had  no 
notice  of  it;  was  never  at  Cass  Court,  and  never  appeared  by 
attorney  or  otherwise  to  defend  the  sci/a.,  and  that  the  same 
proceeded  by  default  That  the  service  on  the  scire  facias 
was  a  forgery ;  that  the  guardian,  ad  litem^  was  appointed 
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at  the  instance  of  the  informer,  Janaes  Kirkp^tridT^^dlT^ 
he  induced  the  Court  to  make  the  appointment  of  a  atran^er 
who  was  not  present,  by  stating  that  John  W.  Taff  was  the 
legal  guardian  of  Harriett  Taff,  and  that  his  statement  was 
false,  and  that  Harriett  Taff  was  born  in  Houston  county  in 
this  State,  and  was  never  out  of  the  State  until  her  marriage 
in  1845.    The  Court  refused  to  admit  evidence  to  any  of  the 
said  points,  and  the  plaintiffs  excepted.     If  all  the  facts  pro- 
posed to  be  proven  are  true,  the  judgment  rendered  against  th J 
defendant  in  that  proceeding,  was  unquestionably  a  nullity. 
The  proceeding  to  set  aside  the  grant  was  against  an  infant* 
and  an  orphan,  and  by  the  law  the  return  made  on  her  be- 
half, could  not  be  declared  fraudulent  until  her  legal  guar- 
dian had  been  made  a  party  to  the  scire  facias,  or  other  dis- 
creet person  appointed  by  the  Court  in  which  the  case  was 
tried,"  to  defend  the  cause  for  her.  The  scire  facias  was  issued 
on  the  14th  day  of  March,  1834,  and  was  returnable  to  the 
September  Term  of  the  Court  thereafter.     It  issued  against 
Harriett  Taff  alone.     It  does  not  purport  to  have  been  served, 
upon  her,  but  a  return  of  service  on  John  W.  Taff,  described 
as  her  guardian,  is  made  on  the  scire  facias.     John  W.  Taff 
was  appointed  guardian,  ad  litem,  at  the  instance  of  the  in- 
former,  and  before  the  return  Term  of  the  case.     He  does  not 
appear  to  defend  the  case.    There  is  no  appearance.     These 
circumstances  alone  excite  very  strong  suspicions  of  thefair- 
ness  of  the  proceedings,  and  are  almost  sufficient  to  warrant 
us  in  saying  that  the  judgment  was  null.     We  do  not  say  so, 
however.     But  we  say  that  the  tendered  evidence  to  prove 
that  the  service  of  the  scire  facias  given  in  evidence  was  a 
forgery,  that  the  guardian,  ad  litem,  never  accepted  the  trust, 
and  that  the  guardian,  ad  litem,  was  appointed  at  the  instance 
of  the  informer,  ought  to  have  been  admitted.     It  was  urged 
that  the  defendants  are  bona  Jide  purchasers  without  notice. 
But  if  the  judgment  t y  which  the  title  is  claimed  to  have 


voi^  XXVI  r.— ^36 


Digitized  by 


Google 


562  SUPREME  COURT  OF  GEORGIA. 


Johnson  et  ux.  vs.  Wright  et  al. 


passed  from  the  drawer  is  a  nullity,  what  becomes  of  the  ti- 
tle? There  were  defects  enough  patent  on  the  face  of  the 
proceedings,  to  awaken  the  suspicions  of  a  prudent  man. 
But  the  consideration  to  which  a  bona  fide  purchaser  is  en- 
titled,  is  not  in  this  case.  No  title  can  be  derived  under  a 
null  judgment.  It  is  not  the  case  of  a  good  judgment  which 
is  subsequently  set  aside  or  reversed.  But  it  is  the  case  of  a 
void  judgment  without  a  proceeding  to  annul  it,  if  the  proof 
offered  can  be  made.  That  the  informer  suggested  to  the 
Court  the  name  of  a  person  to  be  appointed  guardian  ad  li- 
tern,  would  not  have  been  objectionable  perhaps,  if  the  in- 
fant herself  had  been  served,  and  notified  to  suggest  a  proper 
person,  and  she  had  failed  or  refused.  But  that  is  not  the 
case.  The  informer  moved  the  appointment  before  there 
was  a  service,  and  his  appointee  was  served  when  he  was 
not  a  party. 

[3.]  We  think  there  is  no  error  in  the  refusal  of  the  Court, 
to  rule  out  and  withdraw  from  the  jury  the  record  of  the  scire 
facias^  and  the  proceedings  thereon.  We  will  not  consider 
whether,  in  strict  law,  either  party  was  entitled  to  an  appeal^ 
as  a  matter  of  right,  in  such  proceeding ;  because  the  Courts 
who  were  entrusted  with  the  execution  of  the  laws  in  those 
days,  uniformly  allowed  appeals;  and  to  hold  to  the  contrary 
now,  would  unsettle  titles  to  property  to  a  vast  amount,  which 
originated  and  matured  under  the  authoritative  judicial  con- 
struction of  the  parlies'  rights. 

[4.]  There  was  a  service  entered  on  the  writ  of  scire  yaci-- 
asy  which  was  sufficient  to  authorize  the  submission  of  the- 
evidence  to  the  jury,  and  it  was  in  fact  admitted  without 
objection. 

The  plaintiffs  submitted  in  writing  many  requests  to  the 
Court  to  charge  the  jury.  That  in  regard  to  the  right  of  ap- 
peal we  have  already  disposed  of.  The  remaining  requests 
are  upon  matters  which  might  be  remedied  by  proof,  and  do 
not  necessarily   avoid  the  proceedings.    The   judgment  of 
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the  Court  below  must  be  reversed,  however,  on  the  ground 
which  we  have  stated. 

Judgment  reversed. 


Francis  Irwin,  plaintiff  in  error,  vs.  Whitmel  L.  Sterling 
and  Bethena  Sterling,  executors,  de  son  tort,  defendants 
in  error. 

A  suit  pending  against  a  defendant  cannot,  on  his  death,   be  continued  against 
an  executor,  de  son  tart. 

Scire  facias  to  make  parties,  from  Troup  Superior  Court. 
Decision  by  Judge  Bull,  at  November  Term,  1858. 

Francis  Irwin,  the  plaintiff  in  error,  instituted  nn  action  of 
assumpsit  against  William  H.  Sterling,  on  two  promissory 
notes.  Sterling  appeared  and  pleaded  the  general  issue,  but 
died  before  the  trial  Term. 

This  was  a  scire  facias ^  sued  out  by  plaintiff  against  Whit- 
mel L.  Sterling  and  Bethena  Sterling,  to  make  them  parties 
defendants  in  said  action,  as  executors,  de  son  tort. 

The  Court  dismissed  the  scire  facias^  holding  that  an  exe- 
cutor, de  son  tarty  could  not  be  made  a  party  by  scire  facias j 
to  a  suit  pending  against  deceased  at  the  time  of  his  death. 

To  this  decision  counsel  for  plaintiff  excepts, 

B,  H.  Hill,  for  plaintiff  in  error. 
B.  C.  Ferbell,  contra. 
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By  the  Court. — McDonald  J.  delivering  the  opinion. 

It  is  under  the  Judiciary  Act,  that  suits  are  authorized  to 
proceed  against  the  representatives  of  a  deceased  party,  and 
the  statute  has  reference  to  rightful  executors  or  administra- 
tors, and  does  not  embrace  executors,  de  son  tort.  By  stat- 
ute, executors  or  administrators  are  exempt  from  suit  for 
twelve  months  from  the  probate  of  the  will  of  the  testator. 
In  regard  to  cases  pending,  "  when  the  defendant  shall  die, 
it  shall  and  may  be  lawful  for  the  plaintiff  to  issue  a  scire 
facias^^  "immediately  after  the  expiration  of  twelve  months, 
requiring  the  executor  or  administrator  to  appear  and  an- 
swer to  the  cause."  Twelve  months  are  allowed  to  a  rightful 
executor  to  marshal  the  entire  assets  of  his  testator's  estate. 
This  is  for  the  benefit  of  the  estate.  No  such  privilege  is 
granted  to  an  executor,  de  son  tort ;  for  his  interference  with 
the  assets  is  a  wrong  for  which  he  is  immediately  liable  in 
an  original  suit,  to  the  extent  of  his  intermeddling.  It  is  by 
the  statute  alone  that  a  suit  pending  against  a  defendant  at 
the  time  of  his  death,  can  be  continued  against  his  personal 
representative,  and  the  Act  contemplating  its  continuance 
against  rightful  executors  or  administrators  only,  an  exe- 
cutor, de  son  tort^  cannot  be  made  a  party 

Judgment  affirmed. 


27    664 
100   \m\ 


Solomon  Stj^lliicgs,  plaintiff  in  error,  vs.  Rilet  J.  Johnson, 
defendant  in  error. 

Aboiit  the  time  a  note  fell  due,  the  holder  went  to  the  maker,  and,  after  con. 
versing  with  him  about  the  note,  entered  into  an  agreement  with  him»  by 
which,  in  consideration  of  a  promise,  of  8  per  cent,  of  usury,  he  was  to  wait 
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with  him  twelve  months  on  the  note.     The  maker  was  then  abfe  to 
note,  and  would  have  paid  it,  iC  pressed    for    its  payment.     Afterwards^  ^h 
dealt  in  cotton,  and  broke.     The  endorser  knew   nothing  of  this  ae-  '    ^ 

Held,  That  he  was  diachar{,^ed.  Srreement. 

Complaint,  in  Floyd  Superior  Court.     Tried  before  Jud^ 
Hammond,  February  Term,  1859. 

This  was  action  by  Solomon  Stallings,  endorsee,  against 
A.    T.  Harden  maker,  and  Riley  J.  Johnson  endorser,  of  a 
promissory  note  for  ?  1,000,  dated  3d  June,  1854,  and   paya- 
ble  25th  December,  1855.     The  note  was  signed  by  Harden 
as  maker,  and  endorsed  by  Johnson,  who  was  the  payee. 

It  appeared  that  about  the  time  the  note  fell  due,  Stallings 
then  the  holder  and  endorsee,  agreed  with  Harden,  the  ma- 
ker, that  if  he  would  pay  him  8  per  cent,  over  and  above  the 
legal  interest,  that  he  would  not  bring  suit  on  said  note  for 
twelvemonths;  and  Harden  gave  his  note  to  Stallings  for 
the  sum  of  g>80  00,  for,  and  on  account  of  said  usurious  in- 
terest    Johnson,  the  endorser,  had  no  knowledge  of  this  ar- 
rangement.    That  at  this  time  Harden  was  solvent  and  would 
have  paid  the  note, if  Stallings  had  not  agreed  to  wait;  and 
that  he   has  since   become  insolvent;  that  the  $80  note  for 
usury  or  indulgence  was  still  unpaid.     This  is  the  substance 
of  the  testimony  of  Harden,  who  was  introduced  and  sworn 
in  the  case.     It  further  appeared  that  plaintiff  resided  in  North 
Carolina  at  the  time  the  indulgence  was  given  ;  that  he  left 
the  State  of  Georgia  immediately  after  the  contract,  and  did 
not  return   until  the  end  of  the  year,  and  had  no  agent  ia 
this  State.   That  the  failure  of  Harden  was  produced  by  loss- 
es  on  cotton,  purchased  by  him  in  May  after  the  indulgence 
was  extended  to  him.     Stallings'  son-in-law  living  in  Floyd 
county,  Ga.,  sometimes  acted  as  his  agent. 

Plaintiff- s  counsel  requested  the  Court  to  charge  the  jury, 
that  unless  Johnson  notiiied  Stallings  to  sue,  he  could  not  avail 
himself  of  the  agreement  between  Harden  and  StalUngs  to 
defeat  a    recovery  in   this  case.     That  if  ihey   believed   t  e 
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agreement  was  wholly  usurious,  Johnson  was  not  released  as 
endorser;  that  this  defence  was  not  available  unless  the  con- 
tract between  Stallings  and  Harden  was  a  valid  one.  That 
an  agreement  not  to  sue  for  a  limited  time,  does  not  discharge 
the  endorser,  as  such  agreement  is  not  binding,  and  suit  may 
nevertheless  be  commenced  at  any  lime,  and  if  Stallings 
might  have  brought  suit  at  any  time,  and  did  not, it  was  sinaply 
forbearance  to  sae,  and  did  not  discharge  the  defendant,  as  en- 
dorser. Which  charge  the  Court  refused  to  give,  but  charged 
"  that  if  Stallings  entered  into  an  agreement  to  wait  with 
Harden  twelvemonths  and  did  wait, and  Harden  in  the 
meantime  became  insolvent,  and  by  reason  of  the  delay,  the 
endorser  was  injured,  then  he  was  released,  and  they  should 
find  for  defendant." 

To  which  charge  and  refusal  to  charge  plaintiff  excepted. 
The  jury  found  for  the  plaintiff  against  Harden,  but  in  favor 
of  Johnson,  the  endorser,  and  plaintiff  assigns  as  error,  the 
charge  and  refusal  to  charge  above,  excepted  to. 

F.  C.  SiiopsHiRE,  for  plaintiff  in  error. 

D.  R.  Mitchell  ;  and  W.  Akin,  contra. 

By  the  Court — Benning  J.  delivering  the  opinion. 

The  questions  in  this  case  may  all  be  reduced  to  this  one, 
was  the  charge  right?  The  charge  was  as  follows:  "  that  if 
Stallings  entered  into  an  agreement,  to  wait  with  Harden 
twelve  months,  and  did  wait,  and  Harden,  in  the  meantime, 
became  insolvent,  and  by  reason  of  the  delay,  the  endorser, 
was  injured,  then  he  was  released." 

This  charge,  of  course  had  reference  to  the  agreement 
shown  by  the  evidence.  The  agreement  shown  by  the  evi- 
dence was,  in  substance  as  follows;  Stallings,  the  holder  of 
the  note,  promised  Harden,  to  wait  with  him  twelve  months 
for  the  money  due  on  the  note;  and  Harden  promised  Stal- 
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lings,  to  pay  him  that  money,  at  the  end  of  twelve^monthT 
and  also  to  pay  hira  eighty  dollars  of  usury.     In  this  agree- 
ment, the  promise  on  the  one  side,  was  the  consideration  for 
the  promise    on   the  other.     Did  this  agreement,  discharge 
Johnson,  the  endorser.     If  it  did,  it  is  clear,  that  the  charge 
was  right 

If  the  agreement  was  a  binding  one,  it  did  discharge  John- 
son.    This  all  admit. 

Was  it  a  binding  one  ? 

The  agreement  being  one  in  which,  the  promise  on  the 
one  side,  was  the  consideration  fort  he  promise  on  the  other 
was  binding  if  there  was,  in  the  promise  on  the  one  side  any 
thing  of  value  to  the  parly  on  the  other  side.  If  the  conside- 
ration  for  a  contract,  is  of  any  value  at  all,  the  consideration 
is  sufficient,  to  support  the  contract  This  is,  certainly,  true, 
as  a  general  principle. 

Stallings's  promise  to  Harden,  was,  to  give  him  twelve 
months  within  which,  to  pay  the  note.  Such  indulgence 
was,  certainly,  a  thing  of  value  to  Harden.  There  was,  then, 
in  Stallings's  promise  to  Harden,  something  of  value  to  Har- 
den. Therefore,  that  promise  was  a  sufficient  consideration 
to  Harden,  for  his  promise  to  Stallings. 

Harden's  promise  to  Stallings,  was,  to  do  two  things  at  the 
end  of  twelve  months;  one  to  pay  Stallings  the  note;  the 
other,  to  pay  him  g80,  over  and  above  the  note. 

Was  there  any  thing  of  value  to  Stallings,  on  the  part  of 
this  promise,  by  which,  Harden  engaged  to  pay  him  the  note 
at  the  end  of  twelve  months?     In  other  words,  is  the  prom- 
ise of  the  endorser  of  a  note,  to  the  holder,  to  pay  him  the 
note,  a  thing  of  any  value  to  him  ?     Does  it  add  anything,  to 
the  promise  already  existing  in  the  note  itself?     There  cer- 
tainly are  cases  in  which,  such  a  promise  is  of  value,  and  of 
great  value  to  the  holder  of  the  note.     One  of  these  is  the  case 
in  which,  the  endorser  has  been  discharged  for  want  of  no- 
tice of  the  dishonor  of  the  note.     In  that  case,  such  a  ptom- 
i  se  of  the  endorser,  if  made  with  a  knowledge  of  his  discharge. 
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revives  his  liability.  {Byles  on  Bills,  223,  224.)  AnotlieT,is 
the  case  in  which,  the  endorser  has  been  discharged,  by  time 
given  to  the  maker.  In  that  case, also,  such  a  promise  of  the 
endorser,  if  made  with  a  knowledge  of  his  discharge,  will  re- 
vive his  liability.  £t/les  on  Bills,  1S7.  Suppose,  then,  that 
Stallings  had  given  Harden  indulgence,  by  some  contract, 
unquestionably,  binding,  and,  that,  thereby,  Johnson,  the 
endorser,  had  become  completely  discharged,  and  yet  that 
Johnson  had,  afterwards,  with  a  knowledge  of  his  discharge, 
promised  Stallings,  to  pay  the  note.  This  promise  would 
have  restored  his  liability  as  endorser.  Suppose  further,  in 
this  case,  that  Stallings,  in  consideration  of  this  promise  by 
Johnson,  had,  on  his  part,  promised  Johnson  something ;  as, 
to  give  him  time  on  the  note,  would  not  that  be  a  promise 
founded  on  a  valuable  consideration?  Surely  it  would. 
These  two,  then,  are  cases  in  which,  such  a  promise  would 
be  of  great  value.  Another  case  is  that  in  which,  the  statute 
of  limitations  is  running  against  the  contract.  In  that  case 
the  promise  takes  the  contract  out  of  the  statute,  and  relieves 
it  from  all  impression  which,  the  statute  may  have  naade  up- 
on it.  And,  if  the  promise  be,  to  pay  at  a  future  day,  the 
statute  will  not  recommence  running,  until  that  day  comes. 

To  this  last  class  of  cases,  belong  the  case  in  hand.  For 
in  it,  the  promise  by  Harden,  was  made  at  or  about  the  time 
when  the  note  fell  due,  and  was  a  promise  to  pay  the  note, 
at  the  end  of  twelve  months,  from  the  promise.  Such  a 
promise  relieved  the  note,  for  a  considerable  time,  from  the 
operation  of  the  statute  of  limitations.  That  was  a  thing  of 
some  value,  to  Stallings. 

In  the  utmost  strictness,  then,  the  promise  was  of  some 
value  to  Stallings,  and  that  being  so,  the  promise  was,  ac- 
cording to  the  general  principle  aforesaid,  a  sufficient  consid- 
eration to  support  the  counter  promise  of  Stallings,  If  so, 
then  the  contract  to  give  time,  was  a  binding  contract,  unless 
there  is  something  in  the  case,  to  take  it  out  of  that  general 
principle. 
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So  much  for  the  argument  from  the  general  principle 
that  if  the  consideration  is  of  any  value,  it  is  sufficient  to  sup-' 
port  the  contract ;  the  result  is,  the  same,  I  think,  if  we  ar- 
gue  from  decided  cases. 

In  "  Samuell  vs.  Howarthy  (3  Mer.  272,'')  "  A.  guarantied 
the  payment  of  any  goods,  to  be  supplied  by  B.  to  C,"  «C. 
having  accepted  bills  for  the  amount  of  the  goods  delivered 
B.  permitted  him,  to  renew  them  when  payable,  without  any 
communication  to  A.  on  the  subject  of  such  renewal."  "It 
was  held,  by  Lord  Eldon,''  "  that  A  was  discharged  from  his 
guaranty,  by  virtue  of  the  rule,  that  a  creditor  giving  further 
time  to  the  principal  debtor,  without  the  consent  of  the  sure- 
ty, releases  the  surety."  2  White  fy  Tudor* Sj  Eq.  Cas.j  358. 
This  is,  saying,  that  if  the  creditor  takes  a  new  hill  from  the 
principal  debtor,  the  act  binds  him,  and,  he  discharges  the 
surety.  But  what  is  a  new  bill  ?  It  is  pro  hac  vice,  only  a 
promise  in  writing,  to  pay  the  old  debt  at  a  new  day;  and, 
there  can  be  no  more  consideration  to  the  creditor,  to  induce 
him  to  take  such  a  promise  in  writing  than  there  is  to  induce 
him  to  take  such  a  promise  not  in  writing.  Therefore,  if  it  be 
true,  that  there  is  a  sufficient  consideration  to  him  for  taking 
the  promise  in  writing,  it  must  be  equally  true,  that  there,  is 
a  sufficient  consideration  to  him  for  taking  the  promise  not 
in  writing. 

Gould  vs.  Robsouy  (8  East^  575.)  was  stronger.     There, 
not  even  the  old  bill  was  given  up.     See,  also,  the  cases  re- 
ferred to  by  the  Court,  in  English  vs.  Barhjy  2  Bos.  4*  P"^-  . 
61. 

So  much  for  what,  decided  cases  teach. 

Thus  then,  it  seems,  that  whether  we  go  by  these  decided 
cases,  or,  by  the  general  principle,  that  the  consideration,  if 
of  any  value  at  all,  is  sufficient  to  support  the  contract,  we 
must  conclude,  that  this  agreement  for  indulgence  to  Harden 
Was  binding. 

What  is  there  to  interfere  with  a  conclusion  thus,  drawn 
from  both  principle  and  authority?     Is  there  any  decision. 


Digitized  by 


Google 


570     SUPREME  COURT  OF  GEORGIA. 


Slallings  vs.  Johnson. 


expressly  and  consciously,  saying,  that  such  a  promise  as 
this  of  Harden^s,  is  a  thing  of  no  value,  and  therefore,  that  it 
is  a  thing,  which  does  not  suffice  to  be  the  consideration  of  a 
counter  promise?  I  know  of  none.  We  may  I  know,  fre- 
quently, find,  dicta,  and  less  frequently,  decisions,  to  the  ef- 
fect, that  a  contract  for  time,  between  the  holder  and  the 
principal,  must,  to  discharge  the  surety,  be  on  a  sufl5cient 
consideration.  -But  I  can  find  no  case  in  which,  it  was  decid- 
ed, that  a  promise  by  the  debtor,  to  pay  at  a  future  day,  was 
of  no  vahie  to  the  creditor,  and  Mere/ore,  that  it  was  a  thing 
not  sufficient  to  support  a  piomise  of  indulgence  made  by 
the  creditor.  There  may  be  cases  in  which  it  was  silently  a*- 
sumed,  apparently  without  thought  or  examination,  that  such 
a  promise  by  the  debtor,  was  not  sufficient,  as  a  considera- 
tion, for  a  promise  by  the  creditor,  to  give  time,  but  if 
there  are,  they  cannot  have  a  great  deal  of  weight  as  author- 
ity. 

Theargumentagainsttheconclusion,aforesaid  was  confined, 
exclusively,  to  the  effect  which  the  other  branch  of  the  prom- 
ise, had  on  the  agreement;  vfz,  the  branch  of  the  promise  by 
which,  Harden  agreed  to  pay  Stallings  $80  over  and  above  the 
amount  of  the  note,  for  the  indulgence.  That  argument  as- 
sumed, that  Harden's  engagement  to  pay  this.sum,  was  the 
sole  consideration  to  Stallings,  for  his  promise  of  indulgence, 
and,  having  assumed  this,  the  argument  insisted,  that  as  the 
engagement  to  pay  this  sum  was  usurious;  it  was  void  and 
the  promise  of  indulgence  founded  on  it,  had  also  to  be  void. 
This  was  the  sole  argument.  There  were  read,  in  support  of 
it,  some  American  cases  ;  (2  White  fy  Tudor,  Eq.  Cas.  381,) 
but  in  all  of  those  cases  that  are  analogous  to  the  present,  it 
will  be  found,  I  think,  that  they  make  this  same  assumption; 
viz,  that  the  debtor's  engagement  to  pay  usury,  is  the  sole 
consideration  to  the  creditor,  for  his  promise  of  indulgence. 
The  argument  then,  and  the  decisions,  are,  it  is  manifest,  not 
a  full  answer  to  the  question  involved,  which  is,  whether  a 
creditor's  promise  to  indulge,  founded  on  the  debtor's  promise 
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to  do  two  things,  at  a  future  day;  one,  to  pay  the  debt-  (he 
other,  to  pay  usury  on  the  debt,  is  binding  ?     This  argiinjent 
and  these  decisions,  leave  out  of  view,  one  of  the  elements 
in  the  question;  viz.  the  promise  to  pay  the  debt.     Hence 
they  are,  in  strictness,  (o   be  considered  as  not  meeting  the 
question. 

The  only  English   case  at  all  like  the  present,  which  was 
cited,  was  that  of  Philpot  vs.  Breant,  (  4  Bin±  in.)     There,  je. 
the    promise   on    which,   the   engagement  to   indulge,  was  ^ 
founded,  was  a  promise  made  by  the  person  who  was  exe- 
cutrix   of  the  acceptor,  and  was   a  promise  to  pay  the  debt, 
"  out  of  her  private  income/*     Such  a  promise  was,  evetY 
way,  valueless  to  the  creditor.  It  was  a  promise  made  her,  not 
as  executrix,  but  in  her  private  capacity.     Hence  it  could  be 
of  no  value,  by  way  of  reviving  the  debt,  or  taking  it  out  of 
the  statute  of  limitations.     It  was  a  promise  to  pay  a  debt  of 
the  estate,  out  of  her  private  income.     And  such  a  promise 
is  worthless,  by  being  within  the  statute  of  frauds.     Besides, 
the  question,  whether  the  promise  might  not  be  good,  to  take 
the  debt  out  of  the  operation  of  the  statute  of  limitations,  was 
not  made. 

But  ahhough  it  may  be  true,  that  the  engagement  of  Har- 
den  to  pay  usury  to  Stallings,  was  not  the  entire  consideration 
for  the  latter^s  promise  of  indulgence,  may  it  not  be  also  true, 
that  the  effect  of  that  engagement,  was  such,  as  to  destroy  the 
value  of  the  other  part  of  the  consideration,  the  part  consist- 
ing of  Harden's  engagement  to  pay  the  old  note  ? 

Is  it  not  true,  that  if,  even  apart  of  the  consideration  of  a 
contract,  be  illegal,  the  contract  is  void  ? 

We  find  it  frequently  said,  by  Judges  and  law  writers, 
that  if  a  part  of  the  consideration  of  a  contract,  be  illegal  the 
contract  is  void ;  .and  the  reason  given,  is,  that  every  part  of  a 
consideration,  is  to  be  presumed,  to  have  had  some  effect,  in 
inducing  the  party  recipient  of  the  consideration,  to  enter  in- 
to the  contract.  (1  Smith's  Lead.  Cases,  2S4,  285.)  Now 
this  reason  applied,  equally,  to  cases  in  which  a  part  ot 
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consideration /a27^  for  any  other  cause,  than  illegality;  and 
yet,  we  find,  that  it  is  not  sufTicient  to  induce  Courts  to  hold 
the  contract,  void,  in  those  cases.  The  most  that  a  partial  fail- 
ure  of  consideration  in  the  cases,  can  do,  is,  to  put  it  in  the 
power  of  the  party  to  be  benefitted  by  the  consideration,  to 
repudiate  the  contract  or  not,  as  he  pleases.  And  this,  I 
strongly  incline  to  think,  is  as  much  as  a  partial  failure  of 
the  consideration  ought  to  do,  in  cases  in  which,  that  failure 
is  owing  to  illegality  in  a  part  of  the  consideration.  If  the 
party  to  be  benefited  by  the  consideration,  is  willing  to 
abide  by  the  contract,  ah  hough  a  part  of  the  consideration 
fails  for  illegality  or  any  other  cause,  it  is  evidence,  that  this 
part  was  no  inducement  to  him,  to  enter  into  the  contract — 
that  the  good  part  was  the  sole  inducement  to  him  to  enter 
into  the  contract ;  and  the  case  becomes  the  same  that  it 
would  have  been,  if  the  illegal  part  of  the  consideration  had 
never  been  put  into  the  contract.  If  this  party,  to  the  con- 
tract, then,  is  willing  to  abide  by  it  why  should  we  not  uphold 
the  contract  ?  I  can  see  no  reason  why  we  should  not. 
Certainly  upholding  the  contract  will  not  be  anything  of 
which,  the  other  party  can  complain. 

I  incline,  to  think,  then,  that  the  rule  is  general  that 
where  there  is  a  partial  failure  of  the  consideration,  the 
contract  is  nevertheless  valid,  if  the  party  to  receive  the  con- 
sideration, is  still  willing  to  hold  on  to  the  contract ;  and 
that  the  case  in  which,  the  partial  failure,  of  the  considera- 
tion is  owing  to  illegality  in  a  part  of  the  consideration,  is  no 
exception  to  the  rule. 

On  this  subject,  there,  is,  as  it  seems  to  me,  much 
conflict,  apparent  or  real  in  the  English  cases.  Some  of 
them,  seem  to  say,that,if  there  is  illegality  in  a  part  of  the 
consideration,  the  contract  is  void  ;  others  of  them  seem  to  say 
the  opposite.  Of  the  former  class  are  Featherstone  vs,  Tliitch' 
tnson,  (Cro.  Eliz,  \^d.)  and  the  cases  which  follow  it.  Al- 
though, really,  the  part  of  the  consideration  that  was  illegal 
in  that  case,  might  be  taken  as  the  ichoie  con^id6ration,  the 
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Other  part  being  merely  nominal — the  payment  of  two  shT 
lings.   Of  the  latter  class,  are  Colston  and  Carre,  Cruppsand 
Golding,{\  Vin.    Jtbr.,  332 ;)  Gaskill  vs.   King,  (n    ^^^^ 
168  y)  Wegg vs.  Shuitleworthy{\3  East,  S7 i)  How  vs.  Syrle 
(15  East^  440,)  and  other  cases.     And  some  general  princi-' 
pie,  like  that  aforesaid,  is  needed,  to  show  us  which  of  these 
cases,  to  reject,  if,  indeed,  we  cannot,  by  that  principle  re- 
concile  all  of  them  so  that  we  shall  be  relieved  from  having 
to  reject  any. 

Assuming  it  as  true,  that  the  rule  aforesaid  is  a  general  one 
extending  to  the  case  of  a  partial  failure  of  consideration  for 
illegality,  the  question  is,  whether  Stallings  has  elected  to  re- 
pudiate the  contract  on  the  ground,  that  a  part  of  the  con- 
sideration on  which  he  acted,  was  illegal  ?  And  we  do  not 
find  that  he  has.  He  still  holds  on  to  the  note  given  for  the 
jS80,  of  usury.  He  has  made  no  offer  to  return  it — given  no 
notice  to  Harden,  or  to  any  one,  that  he  considers  the  contract 
at  an  end.  On  the  contrary,  the  evidence  is,  that  Harden 
still  expects  to  pay  that  note.  He  says  he  will  pay  it  if  he 
ever  gets  able  to  do  so.  And  doubtless  Stallings  is  cherishing 
the  hope  and  expectation  that  it  will  be  paid,  at  some  day. 

We  are  not  prepared  to  say,  then,  that  the  illegality  of  a 
part  of  the  consideration  is,  of  itself,  sufficient  in  any  case,  to 
render  the  contract  void.    But  if  so  sufficient  in  some  cases, 
it  cannot  be,  that  this  is  one  of  the  cases ;  because,  we  have 
a  statute  which  make  contracts  involving  usury,  void,  only  j 
for  the  usury,  but  good  for  the  rest — good  for  the  principal,  i 
Cobby  393.     By  this  statute,  then,  so  much  only  of  the  con- 1 
tract  for  indulgence,  as  involved  usury,  was  void ;  the  rest! 
was  good. 

Then  the  usurious  part  of  the  consideration,  did  not  vi- 
tiate the  other  part  of  it,and  thatpart  was  of  itself,  of  some  value 
as  vTO  have  seen.     It  would  follows  then,  that,  if  a  considera- 
tion was  all  that  was  needed,  to  make  the  promise  of  indul- 
gence binding,  a  consideration  existed. 

But  was  a  consideration  needed  ?     The  later  cases  say  so ; 
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the  earlier  do  not;  and  these  were  nearer  to  the  time  of  our 
adoption  of  the  law  of  England.  In  Anderson  vs.  George, 
(1757,)  there  was  no  consideration  for  the  indulgence  given, 
and  Lord  Mansfield  said,  "here  is  an  actual  credit  given  for 
eight  days,  and  the  loss  must  fall  on  the  plaintiff"  {Noteg. 
to  Chitty  on  Bills,  441.)  In  Tindal  vs.  Brown,  (1  T.  B. 
167.)  Duller  J.  said;  "as  to  giving  time,  the  holder  does  it 
at  his  peril;  and  that  circumstance  alone,  would  be  sufficient 
to  decide  this  case.  For  in  no  case  has  it  been  determined, 
that  the  endorser  is  liable  after  the  holder  of  the  note  has 
given  time  to  the  maker." 

We  are  not  prepared  to  say,  whether  there  may  not  be  ca- 
ses in  which  consideration  will  be  necessary,  according  to  the 
teaching  of.  the  later  decisions  ;  but  we  do  think,  that  there 
may  be  cases  in  which,  the  want  of  a  consideration  will  not 
prevent  the  agreement  from  so  operating  as  to  discharge  the 
surety.     For  example,  suppose  when  the  note  falls  due,  the 
holder  goes  to  the  maker,  who  has  the  money  with  which 
to  pay  it,  and,  instead  of  requiring  him  to  pay  it,  agrees  with 
him,  on  the  promise  of  usury,  to  postpone  the  day  of  pay- 
ment;  and,  that  afterwards,  the  maker  gambles  in  cotton  and 
loses  this  money  and  all  else  of  his  property,  would  not  this 
agreement,  even  admitting  it  to  be  one  destitute  of  a  sufficient 
consideration,  be  a  thing  to  discharge  the  endorser?     We 
think  it  would.    And  why?    Because,  such  an  agreement 
by  the  holder,  would  be  a  violation  of  his  duty  to  the  endor- 
ser, and  would  operate  to  the  endorser's  prejudice,  to  Ihe  full 
amount  of  the  note.     What   is  the  holder's  duty  ?     By  the 
old  law,  (the  common  law,)  his  duty  is,  to  demand  payment 
of  the  note,  from  the  maker,  at  its  maturity;  and,  in  case  oi 
his  failure  to  pay  it,  to  give  notice  of  the  failure,  to  the  endor- 
sen     Much  more,  must  it  be  his  duty,  to  abstain,  at  the  ma- 
turity of  the  note,  from  any  positive  bargain  with  the  maker 
then  able  to  pay  it,  not  to  require  its  payment  bnt  to   wait 
with  him,  to  a  future  day  for  its  payment.     So  much  of  this 
old  law,  as  requires  the  holder  to  make  demand  of  payment. 
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and,  to  give  notice  of  nonpayment,  was  repealed  hytheli^ 
of  1826,  {Pr.  462.)     But  no  more  of  it,  than  this,  was  repeal" 
ed.     Therefore,  the  part  which  requires  the  holder  to  abstain 
from  making  a  positive  bargain,  at  the  maturity  of  the  note 
not  to  require  payment  of  it,  still  remains  in  force.     Conse- 
quently, it  is  still  the  duty  of  the  holder  not  to  make  any  such 
bargain.     The  matter  may   be   stated  another  way.      The 
undertaking  of  the  endorser,  is,   to  pay  the  note  when  due 
provided,  the  maker  does  not  pay  it,  and,  provided,  the  hol- 
der does  nothing  to  relieve  the  maker  from  his  duty  so  to  pay 
it.     This,  and,  no  more  than  this,  is  the  undertaking,  ever 
since  the  Act  of  1826.     This  being  the  endorser's  undertak- 
ing, it  follows,  that  there  is  no  breach  of  his  undertaking,  in 
the  case  in  which,  the  holder  does  any  thing  at  the  maturity 
of  the  note,  to  relieve  the  maker  from  his  duty  to  pay  it. 

It  is  manifest,  that  such  a  bargain  for  time,  would  be  to 
the  prejudice  of  the  endorser,  if  he  were  still  held  bound,  and 
to  the  full  extent  of  the  debt — for,  but  for  the  bargain,  the 
note  would  have  beeen  paid,  by  the  maker,  and  that  would 
have  prevented  the  endorser  from  having  to  pay  it. 

This  then  is  a  case  in  which,  we  think,  that  the  bargain 
for  time,  would  discharge  the  endorser,  even  although,  it 
might  be  true,  that  the  consideration  for  the  bargain,  would 
not  be  sufficient. 

And  the  case  in  hand,  seems  to  be  this  very  case.     For  ac- 
cording to  the  evidence,  Stallings  the  holder,  went  to  John- 
son, the  maker,  "about  the  time,"  at  which  the  note  fell  due, 
"and    after  conversing  about   the   note,"  "  entered  into  an 
agreement,"  with   Harden,   that,  if  he,  Harden  would  "pay 
him,  Stallings,  8  per  cent,  over  and  above  the  lawful  interest 
he,  (Stallings,)  would  not  bring  suit  on   said  note,  until  the 
expiration  of  twelve    months."     Harden  was  solvent,  "  and 
Would  have  paid  the  note,"  "when  it  fell  due,if  hehad  been 
pressed   for  payment.'^     **  Most  of  the  cotton  the  losses  on 
which,  caused  the  failure  of  Harden,  "  was  purchased"  *' af- 
ter the  contract  for  time,"   had  been  made.     Such,  the  evi- 
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dence  shows  to  have  been,  the  present  case.  We  therefore, 
think  that  the  agreement  discharged  the  endorser,  even  if  the 
agreement  is  to  be  taken  as  one  founded  on  a  consideration 
which  was  insufficient. 

Upon  the  whole  then,  we  think,  that  the  charge  of  the 
Court  was  right,  which  was  as  before  stated,  *^  that  if  Stal- 
lings  entered  into  an  agreement  to  wait  with  Harden,  twelve 
months,  and  did  wait,  and  Harden,  in  the  mean  time,  be- 
came insolvent,  and  by  reason  of  the  delay,  the  endorser  was 
injured,  then,  he  was  released.^'  This  charge,  the  evidence 
considered,  we  think  was  right. 

Judgment  affirmed. 


27  6761  William  Garrett,  trustee,  plaintiff  in  error,  vs.  Lawrence 

•117  9181  _  '  ,   ^      ,         . 

'  Brock,  defendant  in  error. 

Negroes  were  conveyed  to  a  trustee,  his  heirs,  executors,  and  administrators, 
forever;  intrust;  first,  for  husband  and  wife,  for  their  joint  lives;  secondly, 
for  the  survivor,  for  his  or  her  life ;  thirdly,  for  the  children  ;  with  a  power  to 
the  husband,  at  his  death,  to  distribute  the  property  among  the  children,  and  to 
end  the  trust,  and  in  case  of  his  failure  to  do  this,  with  a  direction  to  the 
<?hildren  to  divide  it  among  themselves;  and,  with  a  final  declaration,  that 
the  trust  should  cease,  when  the  youngest  child  arrived  at  lawful  ag^e, 
provided  the  husband  should  be  then  dead.  The  husband  was  not  then  dead. 
He  died  afterwards ;  and  after  his  death,  the  wife  died.  Before  her  death  the 
trustee  commenced  an  action  of  trover  for  some  of  the  neg-roes.  It  did  not 
appear  that  she  had  a  legal  representative. 

Heldj  That  the  trustee  was  entitled  to  recover,  at  least  what  'was  her  iatereat 
in  the  negroes. 

Trover  for  negroes,  in  Floyd  Superior  Court    Tried  be- 
fore Judge  Hammond,  August  Term,  1858. 
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This  was  an  action  of  trover,  brought  by  William  Garreu 
as  trustee  of  Mrs.  Ariana  Washington,  againsi  Lawrence 
Brockjjfor  certain  slaves. 

At  the  trial,  plaintiff  offered  in  evidence,  in  support  of  his 
title,  the  following  trust  deed  : 

Exhibit  ^. 
This  indenture,  made  this  first  day  of  December,  in  the  year 
of  our  Lord,  eighteen  hundred  and  sixteen,  between  Warner 
Washington  and  Ariana  Washington,  his  wife,  of  the  State 
of  Virginia,  and  King  George  county,  of  the  one  part,  and 
Needham  L.  Washington   of  the  same  place,  of  the  other 
part,  witnesseth,  that  he  the  said  Warner,  for  and  in  con- 
sideration of  the  sum  of  six  shillings  current  money  of  the 
State  aforesaid,  to  him  in  hand  paid,  before  the  ensealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  here 
acknowledged,  and  also  for  and  in  consideration  of  the  cove- 
nants hereinafter  contained, and  on  the  part  of  the  said  Need- 
ham,  to  be  done  and  performed,  hath  granted,  bargained  and 
delivered,  and  by   these  presents,  dmh  grant,  bargain,  sell 
and  deliver  unto  the  said  Needham   L.  Washington,  the  fol- 
lowing slaves,  viz:  Peyton,  Beverly,  Phil,  John,  Sylvia,  Bob, 
Nicholas,  Sally,  Nelly,  Matilda,  Nelson,  Letty,  and  with  the 
future  increase  of  the  said  Sylvia,  Sally,  Nelly,  Matilda,  Let- 
ty and  Emily ;  also,  his  stock  of  horses,  cattle,  sheep,  and 
hogs  ;  also  all  his  household  and  kitchen  furniture,  planta- 
tion utensils,  &c  of  every  kind  whatever ;  also,  all  the  fund 
and  amount  of  money  that  shall  or  may  accrue  from  his, 
the  said  Warner's  sale  of  land,  and  improvements,  lying  in 
King  George  county,  lately  made  to  Giles  Fitzhugh,  of  West- 
moreland county;  provided   always,  and  in  every  case,  that 
all  his  the  said  Warner's  just  debts,  which  now  are,  and  at  thit 
time  due  and  payable  to  his  several  creditors,  and  all  his  the 
said  Warner's  debts,  that  may  have  been  heretofore  contrac- 
ted for  at  any  time  prior  to  this  date,  which  may  now  l>e  due 
VOL,  XXVI r,' — 37. 
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and  payable,  and  that  may  hereafter  become  due  by  any  bar- 
gain, agreement,  covenant,  contract  or  arrangement,  whatso- 
ever heretofore  made  and  entered  into  by  him  the  said  Warner, 
shall  be  first  paid  off,  and  duly  satisfied  out  of  the  aforesaid 
fund  or  amount  of  money,  &c.,  arising  from  the  aforesaid  sale 
of  land,  and  the  remainder  of  the  aforesaid  fund  and  amount 
of  money  to  be  vested  in  other  lands  and  improvements,  orsuch 
other  property  as  shall  hereafter  seem  most  desirable  and  suita- 
ble to  him,  the  said  Warner,  or  in  case  of  his  death,  that  shall 
seem  most  desirable  and  suitable  to  him,  the  said  Needhaia 
L.  Washington,  for  the  benefit  and  accommodation  of  his, 
the  Warner's  family;  and  the  said  Warner  and  Ariana,  for 
and  in  consideration  of  the  premises  hereinbefore  mention- 
ed and  expressed,  do  also  jointly  convey  and  make  over  all 
the  right  and  title  of  them,  the  said  Warner  and  Ariana,  of^ 
in  and  to  all  the  property  or  properties,  estate  or  estates  what- 
soever, which  they,  the  said  Warner  and  Ariana  now  are,  or 
may  hereafter  be  entitled,  either  by  inheritance  in  right  of 
her,  the  said  Ariana,  or  otherwise,  to  have  and  to  hold  the 
aforesaid  negroes  and  other  property  herein  conveyed  by  the 
said  Warner,  as  well  as  all  the  right  and  title  of,  in  and  to, 
all  other  property,  properties,  estate  or  estates,  which  they, 
the  said  Warner  and  Ariana,  now  are,  or  hereafter  may  be 
entitled  to,  either  by  inheritance  in  right  of  her,  the  said  Ari- 
ana, or  otherwise ;  and  also  herein  jointly  conveyed  by  the 
said  Warner  and  Ariana,  unto  the  said  Needham  L.  Wash- 
ington, his  heirs,  executors  and  administrators,  forever, 
upon  trust  nevertheless,  and  on  the  following  conditions,  viz^ 
That  he,  the  said  Needham,  his  heirs,  executors  and  adminis- 
tratorsjshall  and  will  stand  possessed  of  thesaid  property, gran- 
ted, bargained  and  sold,  as  well  as  of  the  land  and  improve- 
ments, or  such  other  property  before  mentioned,  as  when  ac- 
tually purchased,  or  may  be  intended  to  be  purchased  here- 
after, by  the  said  Warner,  or  in  case  of  his  death,  by  his  trus- 
tee,  to  the  uses  and  purposes  hereinafter  expressed,  and  no 
other.     First:    To  the  use^of  the  said  Warner  and  the  said 
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Ariana,    his    wife,  duriug  their   joint    lives,   to    pay  over 
to  them  the   profits  thereof     Secondly ;    To  the  use  of  the 
longest  liver  for  his  or  her  life.     Thirdly :  To  the  use  of  Fran- 
cis  Whiting  Washington,  John  Stith  Washington,  and  Har- 
riet Ann  Washington,  children  of  the  said  Warner  and  Ari- 
ana,  and  every  child  or  children  that  the  said  Warner  and 
Ariana  may  hereafter  have  of  their  bodies,  in  either  case,  to 
pay  over  to  them  the  profits  of  the  aforesaid  estate.    Founh- 
ly :  The  said  Warner  shall  have  the  right  and  the  power  at 
his  death,  to  appoint  and  direct  by  will,  deed,  or  otherwise 
in  what  manner  the  aforesaid  property  and  estates,  as  well 
as  the  right  to  the  unreceived  part  of  the  expectation,  by  his 
wife  Ariana  at  the  death  of  her  mother,  provided  it  be  not 
gotten  before  the  said  Warner's  death,  and  every  other  right 
and  inheritance  whatever,  to  which  the  said  Warner  and  the 
said  Ariana,  or  either  of  them,  may  now  or  hereafter  be  en- 
titled, sBall  be  disposed  of,  and  distributed  amongst  his  afore- 
said several  children,  by  his  said  wife  Ariana,  and  no  oth- 
ers ;  and  also  at  the  same  time  to  order  and  direct  when  this 
trust  shall  finally  cease  and  expire.     And  lastly:  Incase 
the  said  Warner  shall  fail  or  neglect,  from  any  cause  what- 
ever, to  appoint  or  direct  as  aforesaid,  by  will,  deed,  or  oth- 
erwise, in  what  manner  the  aforesaid  property  and  estate, 
as  well  as  the  unreceived  part  of  the  expectation  by  his  wife 
Ariana,  at  her  mother's  death  aforesaid,  together  with  any  oth- 
er right  or  rights,  title  or  titles,  to  which  he  the  said  Warner, 
and  the  said  Ariana,  or  either  of  them  may  be  entitled,  either 
by  inheritance  or  otherwise,  shall  be  disposed  of  and  distribu- 
ted  amongst  his  aforesaid  several  children,  that  in  that  event 
it  be  understood  hereby,  that  his,  the  aforesaid  several  chil- 
dren, shall  divide  the  same  as  they  will  be  thereto  entitled 
by  virtue  of  the  statutes  for  distribution  of  estates  of  intes- 
tates, and  that  this  trust  shall  finally  cease  and  expire,  when 
the   youngest  of  the  aforesaid  children  arrive  at  lawful  age: 
Provided,  he,  the  said  Warner,  shall  die  before  that  time,  and 
the  said  Needham,  for  himself,  his  heirs,  executors,  and  ad- 
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ministrators,  doth  covenant  with  the  said  Warner  and  Aria- 
na,  their  heirs,  executors  and  administrators,  that  he,  the  said 
Needham,  his  heirs,  executors  and  administrators,  shall  and 
will  stand  possessed  of  the  aforesaid  property,  right,  &c.,  to 
the  uses  and  purposes  aforesaid,  and  no  other,  and  that  he 
will  well  and  truly,  so  far  as  he  may  be  able,  execute  the  trust, 
as  before  expressed,  pursuant  to  the  intention  and  meaning 
of  this  indenture,  and  the  said  Warner  and  Ariana,  for  them* 
selves,  their  heirs,  executors,  and  administrators,  warrant  and 
defend  the  aforesaid  property  and  right  to  the  said  Needham, 
his  heirs,  executors,  administrators,  against  the  claim  or 
claims  of  them,  the  said  Warner  and  Ariana,  their  executors 
and  administrators,  and  every  other  person  whatsoever,  for- 
ever. 

In  testimony  whereof,  the  parties  to  these  presents,  have 
hereunto  interchangeably  affixed  their  hand  and  seals,  this 
day  and  year  first  above  written. 

WARNER  WASHINGTON,  (L.  S.J 

ARIANA  WASHINGTON,  ("L.  S.J 

NEEDHAM  L.  WASHINGTON,  fL.  S.J 

Signed,  sealed,  delivered  and  acknowledged  in  the  presence 
of 

John  H.  Micon, 
Giles  Fitzhuoh. 

After  the  introduction  and  reading  of  this  deed,  defendant's 
counsel,  plaintiff  agreeing  that  the  motion  should  then  be 
made,  moved  to  dismiss  the  action,  on  the  ground,  that  the 
trust  had  ceased  and  determined  according  to  the  terms  and 
provisions  of  said  deed,  and  that  no  right  of  action  existed 
or  remained  in  plaintiff. 

It  was  admitted  by  the  plaintiff,  that  Warner  Washington 
died  in  July,  1849;  that  Ariana  Washington  died  in  I857, 
since  the  commencement  of  this  suit ;  and  that  all  the  chil- 
dren of  said  Warner  and  Ariana,  for  whose  use  the  proper- 
ty in  the  trust  deed  was  held,  under  the  third  provision  or 
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trust  thereof,   were  of  age  before  the  death   of  the  said  W 
ner  Washington.      And  that  William  Garrett  was  substitinJ^ 
as  trustee  in   the   place   of  Needham   L.  Washington    bv 
Court  of  Equity  of  competent  jurisdiction,  before   the  com^ 
mencement  of  this  suit. 

After  argument,  the  Court  sustained  the  motion  and  dis 
missed  the  action,  and  counsel  for  plaintiff  excepts. 

Underwood  ;  and  Printup,  for  plaintiff  in  error. 

Akin;  and  Shropshire,  contra. 

By  the  Cowr/.— Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  sustaining  the  motion  to 
dismiss  the  action  ? 

The  ground  on  which  the  motion  was  put  and  decided, 
was,  "  that  the  trust  had  ceased  and  determined,  according 
to  the  provisions  oP  "  the  deed  of  trust.'' 

Was  this  ground  true? 

The  first  argument  employed  to  show  it  true,  was,  that  the 
trust  expired  at  the  death  of  Warner  Washington,  which 
happened  before  the  commencement  of  the  suit.  But  the 
first  use  in  the  deed  is  to  Warner,  and  his  wife  Ariana, "  for 
their  joint  lives  ;"  and  the  second,  is  to  "  the  longest  liver  for 
his  or  her  life;"  and  she  was  the  longest  liver.  Consequent- 
ly, the  use  or  trust,  must,  by  the  terms  of  the  deed,  have 
continued  beyond  his  life.  The  first  argument,  therefore,  is 
not  sufficient. 

The  second  argument  was,  that  "if  the  trust  did  not  ter- 
minate at  the  deaih  of  Warner  Washington,  it  expired  at  the 
death  of  Mrs.  Washington,  all  the  children  being''  then  "  of 
age,"  "the  property  absolutely  vested  in  them,  and  ihey  have 
the  right  to  sue  for  the  same." 

But  Mrs.  Washington  did  not  die  until  1857,  and  the  suit 
was  commenced  in  1849,     Consequently,  granting  this  argu- 


Digitized  by 


Google 


582  SUPREME  COURT  OF  GEORGIA. 

Garrett,  trustee,  vs.  Biock. 


ment  to  be  good,  it  does  not  prove  that  the  action  was  not 
well  commenced,  and  well  prosecuted  for  eight  years.  In- 
deed, it  admits  the  contrary.  If  then,  that  be  so,  did  the  ac- 
tion abate  by  her  death  ?  Yes,  says  this  argument;  it  says 
that  the  property,  at  her  death,  vested  absolutely  in  the  chil- 
dren. What  property  ?  The  whole  property,  including 
what  had  been  her  interest  in  it,  before  her  death.  Is  it  true, 
that  by  her  death,  both  the  equitable  title  to  this  interest — 
a  title  that  was  in  her — and  the  legal  title  to  it — a  title  that 
was  in  the  trustee,  passed  into  the  children  ?  To  justify  us 
in  saying,  that  even  the  equitable  title  to  that  interest,  passed 
into  the  children,  we  should  have  to  assume  some  things 
which,  the  evidence  iocs  not  authorize  us  to  assume.  We 
should  have  to  assume  that  she  died  out  of  debt,  and  with- 
out a  will ;  for,  if  she  died  in  debt,  her  creditors  would  have 
the  first  claim  upon  her  estate;  and  if  she  had  a  will,  her 
legatees  would  take  what  the  creditors  left. 

We  are  not  authorized  then,  we  think,  to  say  that  even  the 
equitable  title  to  her  interest  in  the  property,  vested  at  her 
death,  in  the  children. 

Did  not  that  title  vest  in  her  legal  representative.  It  is 
sufl5cient  to  say,  that,  for  aught  that  appears,  she  had  no  legal 
representative.  It  does  not  appear,  that  she  had  a  legal  repre- 
sentative. 

And  even  if  it  were,  that  she  had  a  legal  representative,  and 
consequently  that  the  equitable  title  to  this  interest,  was  in 
him,  we  should  nevertheless  be  inclined  to  think,  that  the 
legal  title  to  it,  would  still  remain  in  the  trustee — that,  in 
other  words,  the  trust  would  not  be  executed  in  such  legal 
representative — but  that  a  conveyance  or  transfer  of  that  title, ' 
by  the  trustee  to  him,  would  still  be  necessary,  in  order  to 
clothe  him  with  the  entire  title.  The  reasons  for  this  incli- 
nation will  be  indicated  in  the  close  of  this  opinion. 

This  argument  then,  is  we  think,  insufficient. 

The  third  argument  was  this;  "When  the  youngest  child 
arrived  at  full  age,  Warner  Washington  being  dead,  the  chil- 
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dren  were  to  divide  the  property  between  themselves,  and 
the  power  and  duties  of  the  trustee  ceased  at  the  death  of 
Washington,  he  having  nothing  further  to  do/' 

But  it  turned  out,  that  Warner  Washington  was  not  dead 
when  the  youngest  child  arrived  at  full  age.  The  part  of  the 
deed  relating  to  that  division,  therefore,  failed.  The  division 
was  to  take  place,  at  that  time;  '* provided  he,  the  said  War- 
ner Washington'*  should  '*die  before  that  time.''  He  died 
after  that  time. 

The  fourth  argument  was  in  these  word  : 

"  The  properly  being  in  the  children,  Garrert  cannot  re- 
cover it  for  he  is  no  longer  their  trustee.  Mrs.  Washington  * 
being  dead,  he  is  no  longer  her  trustee,  and  if  there  is  any 
thing  due  her  individually — damages  for  hire — it  goes  ta 
her  representative,  and  the  trustee  cannot  demand  it,  for  if 
he  recovers  any  thing,  it  can  only  be  as  trustee,  for  a  dead 
person." 

A  part  at  least  of  the  property,  is,  as  we  have  seen,  not  in 
the  children — the  part  that  Mrs.  Washington  was  entitled  to. 

We  are  not  prepared  to  admit,  that  the  mere  death  of  the 
cestui  que  trust,  destroys  the  trust,  and  divests  the  trustee  of 
the  legal  title.     We  think,  that,  whether  such  death  destroys 
the  trust  or  not,  must  depend  entirely  upon  the  terms  and 
conditions  of  the   trust    And  among  the  terms  and  condi- 
tions of  this  trust,  there  is  none  that  says  the  trust  is  to  ex- 
pire, at  her  death.     And  if  there  were,  that  could  not  have 
the  effect,  to  divest  the  trustee  of  the  legal  title  to  the  inter- 
est  in  the  property  which  belonged  to  her,  but  he  would  still 
hold  the  legal  title  to  that  interest,  in  trust  for  whoever  might 
become  her  administrator  or  executor.     So  that,  even  if  we 
concede,  that  the   trust  expired  with  her,  it  will  still  be  true, 
that  the    trustee  will  have   the  right   to  sue   for  the  interest 
which  she  had  in  the  property,   there  being  as  yet,  no  legal 
representative  of  her. 

The  conclusion,  then,  to  which  we  come,  is  that  none  ot 
the  arguments  are  sufficient  to  establish  the  position,  that  the 
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trust  had  "  ceased  and  delermined/'  in  every  part  of  the 
trust  property,  ^o  other  argument  occurs  to  us,  which 
would,  in  our  opinion,  be  suflScient  to  establish  that  posi- 
tion. 

The  result  therefore,  is  that  we  think,  that  the  trustee  was 
entitled  to  sue  for  and  recover,  at  least,  the  interest,  of  Mrs. 
Washington,  in  the  property.  Hence,  we  think,  that  the 
Court  erred  in  dismissing  the  action. 

Was  he  not  entitled  to  recover  the  entire  interest, — all  of 
the  negroes,  and  all  of  their  hire  ?  I  resume  this  question, 
to  indicate  as  I  promised  to  do,  the  mere  inclinati  n  of  oar 
opinion  on  it. 

Was  not  the  trust,  on  the  death  of  Mrs.  Washington,  exe- 
cuted in  the  children,  so  far  as  their  interest  in  the  property 
was  concerned  ?  Or  was  it  still  a  subsisting  trust,  and  the 
case  one  in  which,  it  was  necessary,  that  there  should  be  a 
transfer  of  the  legal  title  by  the  trustee,  to  them,  in  order  to 
put  that  title  in  them  ? 

It  must  be  remembered,  that  the  terms  of  the  conveyance 
to  the  trustee,  are  sufficient  to  carry  into  him,  the  whole  legal 
interest.  They  are,  to  him,  *'  his  heirs,  executors, and  admin- 
istrators, forever.'*  It  must  be  remembered,  too,  that  the  con- 
veyance is  by  deed,  and  not  by  will.  And  lastly,  it  must  be 
remembered,  that  by  the  terms  of  the  conveyance,  the  trust 
was  to  subsist,  in  certain  events,  (which  I  may  say  have  hap- 
pened,) for  the  children,  after  the  death  of  both  parents. 
Under  these  circumstances,  did  the  trust  terminate  at  the 
death  of  Mrs.  Washington,  and  the  legal  title,  by  mere  oper- 
ation of  law,  pass  from  the  trustee  to  the  children,  rendering 
it  unnecessary,  that  there  should  be  a  conveyance  of  that 
title,  made  to  them  by  him  t 

The  question  is  not  without  difficulty;  but  we  are  inclin- 
ed to  think,  that  the  authorities  are  in  the  negative.  See 
Hill  on  intstees,  and  the  cases  died  by  hinij  beginning  at 
248,  Marg.  1 ;  AlsOy  Id.  255,  324,  325 ;  2  Coke  LilL^  But. 
note  15. 
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In  Jordan  VS.  Thornton,  7  Ga.  520,  this  Court  seems  to  re- 
cognize the  necessity  of  some  transfer,  by  the  trustee,  though 
they  held;  that  a  bare  delivery  of  the  property,  was  sufficient. 
The  property  was  personalty — negroes.  The  language  of 
the  Court  was,  "  No  conveyance  of  the  legal  estate  by  the 
trustee,  was  required  by  the  will|  it  passed  by  operation  of 
law  upon  delivery." 

We  must,  with  our  views,  reverse  the  judgment  and  rein- 
state the  case. 

Judgment  reversed. 


Bennett  Lawrence,  administrator,  plaintiff  in   error,   vs. 
Allen  Philpot,   guardian,  defendant  in  error. 

[L]  The  only  source,  in  geDeral,  from  which  an  administrator  with  the  will  an- 
nexed, can  derive  the  power  to  sell  the  slaves  held  by  him,  as  administrator, 
is  the  will,  or,  an  order  of  the  Court  of  Ordinary. 

p.]  An  adnninistrator  and  one  C.  referred  a  dispute  between  them  as  to  Bome 
negroes,  to  arbitrators,  who  awarded  the  negroes  to  the  administrator, 
and  a  sum  of  money  to  C,  to  be  paid  out  of  ihe  negroes.  The  negroes 
were  worth  ten  times  the  sura  of  money.  The  administrator  proceeded  to 
take  steps  to  sell  the  negroes;  the  next  of  kin  prayed  an  injunction  to  pre- 
vent the  sale. 

Hfild,  That  the  injunction  was   properly  granted. 

In  Equity,  from  Floyd  county.  Decision  on  motion  to 
dissolve  the  injunction,  by  Judge  HA^rMOND,  at  chambers, 
23d  November,  1858. 

This  bill  was  filed  by  Allen  Philpot,  as  the  guardian  of 
Sue  Led  better,  a  minor  child  of  John  Liedbetter,  deceased, 
against  Bennett  Lawrence,  administrator,  with  the  will  an- 
nexed,   of  said  deceased,   to  restiain    and  enjoin  the  sale  of 
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certain  negroes  belonging  to  the  estate  of  said  deceased,  and 
for  an  account,  &c. 

The  bill  states,  that  John  Ledbetter,  late  of  the  county  of 
Floyd,  died  in  August,  1856,  leaving  a  will,  in  and  by  which 
he  appointed  Andrew  M.  Sloan  his  executor,  and  the 
guardian  of  his  infant  daughter,  the  said  Sue,  and  of  the 
child  of  which  his  wife  "wsls  enciente ;  that  he  further  willed 
and  bequeathed  to  his  wife  two  hundred  dollars,  together 
with  all  the  household  and  kitchen  furniture,  and  all  the 
rest  and  residue  of  his  estate,  of  which  he  might  die  posses- 
sed, or  have  in  expectancy^  he  gave  to  his  said  child  or  chil- 
dren ;  that  Sloan  refused  to  qualify  as  executor,  and  defen- 
dant was  appointed  administrator,  with  the  will  annexed^ 
and  complainant,  guardian  of  said  infant ;  that  shortly  af- 
ter the  death  of  testator,  his  wife  was  delivered  of  a  child, 
and  soon  thereafter,  both  mother  and  child  died,  leaving 
said  Sue  as  sole  legatee  and  owner  of  all  the  estate  of  tes- 
tator; that  said  testator  was  possessed  of  a  considerable 
estate  real  and  personal,  and  had  in  expectancy  seven 
negroes  of  the  value  of  seven  thousand  dollars,  all  of  which 
has  come  into  the  possession  of  said  Lawrence,  admin- 
istrator with  the  will  annexed,  as  aforesaid;  that  said 
administrator  has  sold  all  the  property,  owned  by,  and 
in  the  possession  of  deceased,  at  the  time  of  his  death, 
and  that  he.  has  cash  in  hand  more  than  sufficient  to 
pay  all  the  debts;  that  he  is  now  proceeding  to  sell  the  same 
negroes  which  have  come  into  his  hands  since  testator's 
death,  and  has  advertised  the  same  for  sale,  and  will  sell 
them  unless  restrained  by  a  Court  of  Equity,  which  sale 
will  be  contrary  to  the  provisions  of  said  will,  and  injurious 
to  the  rights  and  interests  of  complainant's  ward,  to  whom 
said  negroes  belong. 

The  bill  further'states,  that  said  negroes,  after  the  termina- 
tion of  the  life  estate,  at  which  time  testator's  right,  and  in- 
terest as  remainderman    vested  in  possession,  and  before 
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said  right  could  be  asserted,  came  into  the  possession  of  one 
Lee  Crittenden,  who  ran  said  negroes  off,  and  refused  to  de- 
liver up  the  same,  until  complainant  took,  or  was  about  to 
take  steps  for  their  recovery,  when  said  Crittenden  delivered 
said  negroes  up  to  defendant.     The  bill  prays  that  the  de- 
fendant  be  enjoined  from  selling  said  negroes,  that  he  deliver 
them  to   complainant,  as  guardian   of  said  Sue  Ledbetter, 
and  that  he  account  for  the  estate  in  his  hands,  and  pay  over 
to    complainant   the    balance   after    the   payment    of   the 
debts,  &c. 

The  injunction  issued  agreeably  to  the  prayer  of  the  bill 
The  answer  admits  the  death  of  John  Ledbetter,  as  al- 
leged in  complainant's  bill,  that  he  left  a  will,  and  defendant 
was  appointed  administrator,  with  the  will  annexed,  as 
stated;  and  that  complainant  was  appointed  guardian  but 
alleges  that  defendant  is  unfit  for  such  trust ;  that  he  is  ad- 
dicted to  dr^mkenness,  has  small  means,  and  has  given  a 
very  insufficient  bond. 

The  defendant  further  admits  that  he  is  in  possession  of 
said  slaves,  and  states  that  after  the  death  of  the  tenant  for 
life  of  said  slaves,  at  which  time  the  right  of  testator,  ac- 
crued  as  remainderman,  Crittenden,  as  the  executor  of  the 
tenant  for  life,  took  possession  of  the  negroes,  and  the  con- 
test  in  relation  thereto,  between  defendant  and  Crittenden, 
was  submitted  to  arbitrators,  who  awarded  said  negroes  to  de- 
fendant, as  the  administrator,  with  the  will  annexed,  of 
John  Ledbetter,  deceased,  with  directions  that  the  same  be 

sold,  and  that  the  sum  of be  paid  from  the  proceeds  of  said 

sale,  to  said  Crittenden  ;  and  that  it  is  in  pursuance  of,  and 
in  corapliauce  with  said  award,  that  defendant  is  proceedmg 
to  sell  said  negroes;  denies  that  there  is  more  money  m  his 
hands  than  is  necessary  to  pay  the  debts  of  deceased  •,  cWs 
that  he  is  acting  legally,  and  for  the  benefit  of  sa\d  ^^^^^^ 
whose  interest  would  be  promoted  by  the  contemplate  ^sa  ^^ 
Upon  the  coming  in  of  the  answer,   defendant  move 
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dissolve  the   injunction.     The  Court  refused  the  njotion,  to 
which  decision  defendant  excepted. 

Phintup,  for  plaintiff  in  error. 

Underwood  ;  Chisolm  ;  and  Waddell,  contra. 

By  the  Court — Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  refusing  to  dissolve  the  in- 
junction? 

The  motion  to  dissolve  the  injunction,  was  put  on  two 
grounds ;  one,  that  there  was  no  equity  in  the  bill ;  the  other, 
that  if  there  was  any  equity  in  the  bill,  it  was  sworn  off,  by 
the  answer. 

Was  there  any  equity  in  the  bill  ?  We  think,  that  there 
was. 

The  right  of  an  administrator,  with  the  will  annexed,  to 
sell  slaves,  must,  in  general,  be  derived  either,  from  the  will, 
or,  from  an  order  of  the  Court  of  Ordinary. 

The  bill,  in  the  present  case,  shows  that  this  right  could 
have  been  derived  from  neither  of  these  sources;  for  it 
shows,  that  the  will  did  not  confer  on  ihe  administrator  any 
authority  to  sell ;  and  it  also  shows,  that  there  was  no  order 
of  the  Court  of  Ordinary  authorizing  him  to  sell. 

In  short,  there  is  in  the  bill,  that  which,  taken  as  true, 
requires  us  to  say,  that  the  administrator  had  no  authority  to 
sell  the  slaves.  Consequently,  it  must  be  true,  that  there 
was  equity  in  the  bill. 

Does  the  answer  swear  oif  the  equity  of  the  bill?  We 
think  not.  It  does  not  pretend  to  say,  that  the  will  gives 
the  administrator,  the  power  to  sell  the  slaves;  or,  that 
there  is,  any  order  of  the  Court  of  Ordinary,  that  does. 
What  it  says,  is,  that  there  was  a  dispute  between  the  ad- 
ministrator, and  one  Oittenden  about  the  negroes,  and  that 
this  was  referred  to  arbitrators,  who  awarded  the  negroes, 
to  the  administrator,  and,  a  sum  of  §639  80, besides  costs,  to 
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Crittenden,  and  directed  a  sale  of  the  negroes,  <«to  pay  the 

award  and  the  expenses  thereof 

The  answer   insists,  that  a  right  to  the  administrator  to 

sell,  is  derived  from  this  direction  of  the  arbitrators. 

But  in  the  first  place,  all  this  is  new  matterj"  and  is  not 
responsive    to  any  thing    in  the    bill ;  and   in  the  second 
place,  it  is  not  sufficient,  if  it  be  taken  as   true.     The   ne- 
groes are  it  seems,  worth  ^7,000.     The  "  expenses'^  to  be  paid 
out  of  them   will  perhaps  amount  to  $700.     There  can  be 
no   necessity,  then,  for  selling  all  the  negroes  to  pay  those 
"  expenses."     It  may,  perhaps,  turn  out,  that  it  will  be  ne- 
cessary to  sell  some  of  the  negroes,  to   pay  those  expenses. 
That  will,  probably,  depend  on  the  result  of  some  litigation 
in    which,  the  administrator  is  involved.     As  things  stand, 
the  administrator  would  act  \!^iscly,  to  consult  the  Court  of 
Ordinary  before  he  sells  one  of  the  negroes. 

Judgment  affirmed. 


Rebecca  E.  Stanley,  claimant,  plaintiff  in  error,  vs.  Wil- 
I.IAM  B.  S.  Gilmer,  plaintiff  in  J.  fa,,  and  Williajc 
Reid,  surety  and  transferree  of  execution,  defendants  in 
error. 

A  trustee  purchasingr  property  in  his  own  name,  and  paying  for  it  with  his  own 
effects,  holds  it  as  his  Own,  and  it  is  subject  to  the  payment  of  his  debts,  un- 
less before  a  judgment  lien  attaches,  it  is  transferred,  iona  ^<fo,  to  his  cm<«» 
que  trutU 

Claim,  from  Troup  county.     Tried  before  Judge  Bull,  at 
November  Term,  1858. 
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The  facts  of  this  case  are  as  follows : 

William  B.  S.  Gilmer  recovered  judgment  against  William 
L.  Stanley,  principal,  and  William  Reid,  security,  for  one 
hundred  and  seventy-three  dollars  and  twenty-four  cents,  be- 
sides interest,  upon  which  execution  issued,  dated  26th  June 
1855.  This  execution  was  paid  off  in  full  by  Reid,  the  se< 
curity,  on  the  19th  November,  1855,  and  afterwards,  on  the 
84th  of  the  same  month,  by  order  of  Reid,  was  levied  on  a 
negro  girl  name  Martha,  eleven  or  twelve  years  old,  as  the 
property  of  William  L.  Stanley.  Mrs.  Rebecca  E.  Stanley, 
the  wife  of  said  William  L.,  interposed  a  claim  to  said  negro. 

This  claim  was  put  in  by  William  L.  Stanley,  the  hus- 
band, as  trustee  of  his  wife.  William  L.  Stanley  in  the 
meantime  died. 

-  Upon  the  trial  of  the  issue,  it  was  admitted  by  claimant, 
that  the  negro  girl  was  in  possession  of  William  L.  Stanley, 
at  the  time  of  the  levy,  and  at  the  time  of  his  i leath.  It  was 
also  admitted  that  Doctor  Carter,  from  whom  the  girl  was 
purchased  by  Stanley,  received  from  him,  in  part  payment, 
an  account  whi -h  Stanley  had  against  Carter — said  account 
being  equal  in  amount  to  the  fi.  feu 

Claimant  then  offered  and  read  in  evidence,  a  marriage 
settlement,  executed  in  the  year  1851,  before  marriage,  be- 
tween said  William  L.  and  herself,  by  which  it  was  covenan- 
ted and  agreed,  that  all  the  property  and  money  that  said  Re- 
becca E.  should  receive  from  any  source,  should  be  her  sep- 
arate estate,  and  that  said  William  L.  should  be  trustee,  with 
power  of  investing  and  reinvesting  her  funds  for  her  use,  and 
at  his  death  the  entire  legal  and  equitable  interest  in  said 
property  and  money,  secured  by  said  instrument,  to  be  vest- 
ed in  said  Rebecca  E. 

Mrs,  Nancey  Bass^  the  mother  of  Mrs.  Stanley,  proved,  that 
the  negro  girl  Martha  was  in  her  ninth  year  at  the  time  Doc- 
tor Carter  sold  her;  she  was  purchased  from  Dr.  Carter;  Wil- 
liam  L.  Stanley  purchased  her  with  the  money  of  Mrs.  Re- 
becca  E.  Stanley ;  witness  had  a  mortgage  on  the  girl  while 
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she  belonged  to  Carter;  after  the  sale  (o  Stanley,  witness  be- 
ing indebted  to  him  by  store  account,  her  mortgage  was  set- 
tled and  discharged  in  part  with   this  account,  and  the  bat- 
ance  by  Stanley's   note    to  witness;  Stanley  had  money  be- 
longing  to  his  wife,  Rebecca  E. ;  he  took  the  bill  of  sale  for 
the  girl  in  his  own  name,  ''and  in  his  account  with  the  said 
Rebecca,  he  charged  the  amount  of  the  purchase  money  to 
her — that  is,  he  deducted  it  from  the  amount  of  her  money 
which  he  had  in  his  hands.     It  was  understood  at  the  time 
Stanley  took  the  bill  of  sale  in  his  own  name,  that  the  pur- 
chase was  made  for  his  wife,  Rebecca  E.  Stanley,  for  she  had 
a  promise  from  Dr.  Carter  that  she  should  have  the  refusal 
of  said  giT\,  and  this  is  why  Carter  went  to  Stanley  to  sell 
said  giry 

JRobtrt  L.  BasSf  brother  -  of  claimant,  proved,  that  he  re» 
received  money  from  his  grand-father's  estate  for  his  sister ; 
thinks  it  was  about  one  thousand  dollars ;  not  more  than  one 
thousand,  nor  less  than  nine  hundred;  paid  it  over  to  her 
husband,  William  L.  Stanley.     Since  the  above  answer,  has 
found  the  receipts— one  for  two  hundred  and  fifty  dollarsy 
dated  2d  June,  1853,  and  the  other  for  seven  hundred  and  fif- 
ty dollars,  dated  8th  March  1852,  both  signed  by  William  L 
Stanley,  received  as  his  wife's  legacy  from  her  grandfather'* 
estate.      Stanley,  so  far  as  he  knows,  was  a  kind  husband, 
but  a  drunkard,   and  worthless  as  to  money  matters;  died 
insolvent,  and  this  negro  is  all  that  is  left  of  his  sister's  mon- 
ey, or  of  Stanley's  estate,  that  he  knows  of;  never  saw  bill 
of  sale;  do  not  know  where  it  is;  is  Mrs.  Stanley's  brother; 
has  not  the  bill  of  sale;  it  is  not  under  his  control,  or  in  his 
possession;  when  Stanley  died  took  charge  of  the  negro. 

The  jury  found  the  negro  subject  to  the  fi.  fa.y  and  claim- 
ant moved  for  a  new  trial,  on  the  grounds,  that  the  verdict 
was  contrary  to  law  and  evidence,  and  the  charge  of  the  Court. 
The  court  overruled  the  motion  for  a  new  trial,  and  coun- 
sel for  claimant  excepted. 
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J.  N.  Ramsay,  represented  by  B.  Y.  Martin,  for   plaintiff 
in  error. 

B.  H.  Hill,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

The  charge  of  the  presiding  Judge  in  the  Court  below,  does 
not  appear  in  the  record.  Hence,  we  cannot  determine  wheth- 
er the  verdict  of  the  jury  was  contrary  thereto.  We  do  not 
think  that  the  verdict  was  either  against  law,  tho  evidence,  or 
the  weight  of  evidence.  The  title  to  the  negro  was  the  only 
matter  in  issue  before  the  jury.  If  she  was  purchased  and 
paid  for  by  Stanley,  the  defendant  in  execution,  she  was  sub- 
ject to  the  judgment,unless,  before  the  lien  of  the  judgment  at- 
tached to  her,  she  became  the  property,  bona  fide^  of  Stanley, 
as  the  trustee  of  his  wife.  Stanley  purchased  the  girl,  and 
took  the  bill  of  sale  in  his  own  name.  As  far  as  there  is  any 
direct  evidence  of  his  paying  for  her,  he  paid  in  a  store  ac- 
count against  the  person  from  whom  he  purchased,  and  in  a 
mortgage  which  Mrs.  Bass,  Stanley's  mother-in-law,  held 
against  Dr.  Carter,  who  sold  the  negro,  and  which  he,  Stan- 
ley, purchased  from  Mrs.  Bass  with  a  store  account  which 
he  held  against  her.  These  payments  were  made  with  the 
effects  of  Stanley.  But  it  is  testified  that  Stanley,  in  his  ac- 
count with  his  wife,  charged  the  amount  of  the  purchase 
money  to  her.  There  is  no  evidence  as  to  the  time  at  which 
the  purchase  money  was  charged  to  his  wife's  account,  wheth- 
er it  was  before  or  after  the  lien  of  the  judgment  had  attached 
on  the  negro.  Without  such  proof  the  evidence  is  against 
the  claimant,  and  with  it,  whether  the  verdict  is  right  de- 
pends on  other  matters  which  it  is  useless  to  consider.  As  the 
case  stands,  the  evidence  is  decidedly  with  the  verdict  of  the 
jury. 

Judgment  affirmed. 
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CiNciNNATus  M.  CucAs,  cavcator,  plaintiff  in  erfror,vs.  James 
M.  PaSons,  and  others,  propounders,  defendants  inerror. 

[1]  Where  ^le  verdict  is  strongly  and  decidedly  against  ihe  evidence,  the  judg. 
ment  of  the  Court  below,  refusing  a  new  trial,  will  be  reversed— McDonald 
J.  dissenting. 

[2.J  The  terms  of  a  proposition  to  compromise  made  to  a  party,  and  his  reply 
thereto,  are  admissible  in  evidence  against  him— McDonald  J.  dissenting. 

Caveat  to  will,  in  Monroe  Superior  Court.  Tried  before 
Judge  CABANiss,.at  August  Term,  1858. 

This  case  was  heard  upon  the  following  bill  of  exceptions: 
The  evidence  annexed  thereto  being  very  voluminous,  and 
not  deemed  material  to  a  full  and  clear  understanding  of  the 
points  adjudicated,  is  omitted.  See  24  Go.  Rep.,  640,  for  a 
report  of  this  case,  on  a  former  hearing  before  this  Court. 

Bill  of  Exceptions. 
Georgia,  Monroe  County  : 

Be  it  remembered,  that  on  the  31st  day  of  August,  1858, 
during  the  regular  August  Term  of. the  Superior  Court  of 
said  county,  his  Honor  Eldridge  G.  Cabaniss,  one  of  the  Judges 
of  the  Superior  Courts  for  this  State,  then  and  there  presiding, 
the  case  of  James  M.    Parsons  and  wife,  Elza  Holsten  and 
wife,  and  Peggy  Lucas,  propounders  of  the  last  will  and  tes- 
tament  of  Littleberry  Lucas,  late  of  said  county,  deceased, 
against  Cincinnatus  M-  Lucas,  caveator,  then  and  there  pend- 
ing on  the  law  sfde  of  said  Court,  being  on  the  appeal  from 
the  Court  of  Ordinary,  came  on  to  be  heard:  andbotfi  parties 
having  announced  themselves  ready,  and  a  special  jury  be- 
ing empanneled  to  try  the  same,  the  propounders  opened 
their  case   to   the   jury,    proved    the    factum    of  the   pa- 
per  propounded  by    the   subs?;ribing  witnesses,  and  clos- 
ed.    Counsel    for   caveator    then   proceeded    to   open    his 
case  to   the  jury,  and   having    proceeded  some  time  in  his 
remarks,   counsel   for    propounders   objected   to  his   argu- 
vol*,  xxvij. — 38 
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ing  the  case  before  ihe  jury  in  his  opening  speech.     The 
Court  stated  the  rule  to  be  that  in  the  opening  speech,  coun- 
sel might  state  his  points  and   legal  positions,  and  the  facts 
which  he  expected  to  prove;  counsel  for  caveator  then  pro- 
ceeded in  his  remarks,  and  was  again  called   to  order  by 
counsel  for  propounders,  on  the  ground  that  he  was  going  in- 
to an  argument  on  the  facts  before  the  jury.    The  Court  re- 
plied, that  counsel  must  obey  the  order  of  the  Court,  and  that 
was  that  he  might  state  his  points  and  legal  positions,  and 
the  facts  which  he  expected  to  prove,  but  that  he  could  not 
go  into  an  argument  upon  those  facts  until  they  were  proven, 
which  ruling  of  the   Court  was  excepted  to  by  the  counsel. 
Upon  the  examation  of  Colin  Mulholland,a  witness  intro- 
duced by  caveator,  counsel  for  caveator  asked  him  if  C.  M. 
Lucas  did  not  come  to  the  warehouse  of  Field  &  Adams  lUe 
day  Parsons  and  L.  Lucas  was  there,  and  after  they  had  left, 
and  what  did  C.  M.  Lucas  say  at  that,  time?      Counsel  for 
propounders  objected  to  the  sayings  of  C.  M.  Lucas  being 
given  in  evidence,  and  the   Court  sustained  the   objections, 
and  ruled  that  if  the  object  of  the  caveator  was  to  fix  the 
date  when  Parsons  and  L.  Lucas  were  at  the  warehouse  of 
Field  &  Adams,  he  might  ask  the  witness,  if  they  were  not 
there  the  day  the  cotron  was  sold,  or  if  CM.  Lucas  did  not 
come  to  the  warehouse  the  same  day;  but  that  they  could 
not  give  in   evidence  the  sayi^ngs  of  the  caveator.      After 
some  other  questions  were  proprounded,  all  of  which  were 
'    answered   without  objection,  counsel   for  caveator  asked  if 
the  Court  had  decided  that  the  caveator  could  not  prove  by 
the  witnfess   that  the  caveator  claimed  the   cotton  ?     The 
Court  replied  that  no  such  decision  had  been  made.      Coun- 
sel for  caveator  then  asked  the  witness,  if  C.  M.  Lucas  did 
not  claim  the  cotton — the  question  was  not  objected  to— and 
was  answered  in  the  affirmative  by  the  witness,  and  counsel 
for  caveator  excepted. 

While  R.  P.   Trippe,    Esq.,  was    on   the   stand,     under 
cross  examination  by  caveator's  counsel,  caveator    offered 
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a  paper  to  be  used  in  evidence  purporting  to  be  a  compromise 
in  writing,  made  by  bim  to  James  M.  Parsons  and  Elza  Hoi- 
sten,  two  of  the  propounders,  and  asked  him  if  that  paper  was 
not  submitted  to  him  by  one  of  the  counsel  for  caveator,  as  a 
compromise,  and  which  paper  was  in  the  following  words, 
viz :  "  I  propose  to  J.  M.  Parsons  and  Elza  Holsten  to  di- 
vide with  them  equally  the  money,  and  notes,  and  negroes 
given  me  by  my  father's  will,  executed  in  July,  1845,  provid- 
ed they  will  agree  to  divide  with  me  equally  at  my  mother's 
death  the  share  which  she  takes  in  the  same  will'' — this  pro- 
position to  be  accepted  or  refused  in  ten  days — "  Oct'r  6th, 
1856." 

This  paper  was  objected  to  by  the  counsel  for  propoun- 
ders. Counsel  for  caveator,  in  his  argument  before  the  Court 
on  this  objection,  stated  that  he  expected  to  prove  by  another 
witness,  what  Dr.  Parsons,  (one  of  the  propounders)  said  in 
reply  to  that  compromise.  The  Court  rejected  the  paper,  on 
the  ground,  that  the  proposition  for  a  compromise  was  testi- 
mony manufactured  by  caveator  for  himself,  and  counsel  for 
caveator  excepted. 

Counsel  for  propounders  in  the  concluding  address  before 
the  jury,  took  the  position,  not  that  the  inquisition  of  luna- 
cy was  void,  but  that  it  could  be  set  aside  on  the  ground  that 
Littleberry   L.ucas,  the  alleged  lunatic,  was   not  before  the 
commissioners  at  the  time  they  made  their  verdict,  and  proof 
to  that  effect  could  be  made,  if  a  trial  for  that  purpose  could 
be  had,  and  the  returns  of  the  commissioners  also  showed 
it — a  similar  point  was  made  by  the  counsel  for  propounders, 
who  addressed  the  jury  before  counsel  in  conclusion,  coun- 
sel for  caveator  objected  to  counsel  in  conclusion  proceeding 
in  his  remarks  on  that  point,  because  notice  of  it  had  not  been 
given.     The  Court  overruled  the  objection  on  the  ground  that 
it  was  not  true  in  fact,  and  counsel  for  the  caveator  excepted. 

Counsel  for  propounders,  in  his  concluding  address  to  the 
jury,  took  the  position  that  it  was  legitimate  presumption 
that,  as  C.  M.  Lucas,  as    guardian  of  L.  Lucas,  had  a  large 
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amount  of  money  and  notes  in  his  hands,  he  had  in  the  dis- 
charge of  his  duty  as  guardian,  laid  it  out  in  Crawford  coun- 
ty, in  which  he  resided,  and  thereby  held  many  citizens  of 
that  county  under  pecuniary  obligations  to  him,  and  had  ac- 
quired an  influence  over  them,  and  abelief  of  these  facts  by  L,. 
Lucas,  was  probably  the  ground  of  his  belief^  that  he  could 
not  get  justice  in  Crawford  county,  in  a  legal  controversy  be- 
tween himself  and  his  son,  and  therefore  desired  to  leave  the 
county,  that  he  might  get  into  a  county  where  more  impar- 
tial'men  would  pass  upon  his  rights.     Counsel  for  caveator 
objected,  that  there  was  no  proof,  that  C.  M.  Lucas  had  laid 
out  any  money  in  Crawford  county,  and  the  remarks  of  coun- 
sel were  out  of  order.     Counsel  for  propounders  replied, 
that  he   admitted  there  was  no  proof  that  any  money  was 
laid  out  by  C.  M.  Lucas ;  and  he  had  not  said,  nor  did  he 
mean  to  say  that  there  was  any  such  evidence,  but  he  did 
say,  and  intended  to  say,  and  had  the  right  to  say,  that  it 
was  in  proof  that  L.  Lucas  had  been  declared  a  lunatic  ;  and 
that  his  son,  C.  M.  Lucas,  was  appointed  his  guardian  by  the 
Ordinary  of  Crawford  county ;  that  the  caveator,  C.  M.  Lu- 
cas, resided  in  that  county,  and  had  a  large  amount  of  mon- 
ey and  notes  in  his  hands  belonging  to  his  father,  L.  Lucas, 
and  the  presumption  of  law  was,  that  he  did  his  duty  as 
guardian,  and  kept  the  money  of  his  ward  at  interest;  and 
from  that  state  of  facts  he  had  argued  that  it  was  a  legitimate 
inference,  that  the  caveator  had  loaned  money  to  persons 
who  were  citizens  of  Crawford  county,  and  had  them  under 
pecuniary  obligations.  To  which  counsel  for  caveator  replied, 
that  is  a  legitimate  argument,  and  no  further  objections  was 
made. 

Caveator  offered  to  prove  by  Samuel  Hall,  that  he  (witness) 
was  present  at  the  March  Term,  1856,  of  Crawford  Superior 
Court,  when  the  case  between  Litdeberry  Lucas  and  Cincin- 
natus  M.  Lucas,  to  revoke  the  letters  of  guardianship,  was . 
tried  ;  that  Francis  E.  Bacon  was  sworn  on  said  trial,  and  tes- 
tified that  he  saw  C.  M.  Lucas  give  said  Littleberry  Lucas 
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JlOO  or  $150  00  at  Francisville;  that  said  Francis  E  is 
now  dead ;  and  that  he  was  a  man  of  undoubted  character 
and  was  entitled  to  full  credit;  which  testimony  was  rejected 
by  the  Court  and  counsel  for  the  caveator  excepted. 

Counsel  for  caveator  requested  the  Court  to  charge  the 
jury: 

1st.  That  in  presumption  of  law,  the  testator,  Littleberry 
Lucas,  was  an  insane  lunatic,  (from  age  and  disease,)  on  the 
2d   day  of  April,  1855;  and  unless  this  presumption  is  re- 
moved by  satisfactory  proof  the  will  cannot  be  set  up;  and 
the  burden  of  removing  it  is  on  the  propounders. 
.  2d.  Thatwhile  witnesses  are  allowed  to  give  their  opinions 
with  the  facts  on  which  they  are  based,  as  to  the  sanity  or 
insanity  of  the  testator;  yet  the  weight  of  the  evidence  is  to 
Toe  determined  by  the  facts,  rather  than  by  their  opinions. 
•  3d.  That  our  position  is  to  be  believed  in  preference  to  any 
negative  ones;  and  that  witnesses  who  testify  to  positive  acts 
of  insanity,  are  to  be  believed  in  preference  to  them  who  tes- 
tify that  they  saw  nothing  to  the  contrary  of  his  being  sane, 
though  they  never  examined. 

4th.  That  while  the  law  ordinarily  gives  strength  to  the  tes- 
timony of  the  witnesses  to  the  will,  from  the  presumption 
that  they  examined  the  testator,  yet  when  it  is  positively 
shown  that  they  did  not  examine  him,  the  strength  given  to 
their  testimony  on  this  presumption  is  withdrawn. 

•  5th.     That  great  caution  is  necessary  to  be  observed  in  ex- 
amining the  proof  of  a  lucid  interval — that  such  proof  is  ex- 
tremely difficult  for  this,  among  other  reasons,  viz:  that  the 
patient  is  not;  unfrequently  rational  to  all  outward  appear- 
ances withoiuany  real  abatement  of  the  malady. 

6th.  That  when  delusion  exists,  and  can  be  called  forth  on 
any  particular  subject  (it  being  first  shown  by  the  pending 
of  an  inquisition  that  the  alleged  testator  was  an  insane 
"lunatic,")  then  he  cannot  be  said  to  be  in  a  lucid  interval, 
and  before  such  lucid  interval  can  be  established,  satisfacto- 
ry proof  must  be  given  of  the  disorder  having  been   thrown 
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oflf  at  the  time  of  the  alleged  execution  of  the  will,  and  there 
must  be  a  complete  interval  of  sanity  applying  to  the  par- 
ticular act  in  question,  and  if  there  is  anything  sounding  to 
folly,  it  will  be  conclusive  to  all  legal  purposes  against  the 
presumption  of  a  lucid  interval. 

7th.  That  if  the  jury  believe  that  Litileberry  Lucas's  luna- 
cy is  not  traceable  to  any  fact  of  circunistances  connected 
with  his  son,  Cincinnatus  M.  Lucas,  but  when  in  that  condi- 
tion he  was  impressed  most  unfavorably  towards  him,  appa- 
rently withoutreasonableoradequatecause,and  if  theyoelieve 
he  was  subsequently  restored  to  his  reason,  except  as  to  feel- 
ing towards  his  son,  conceived  when  in  an  insane  state  of  mind, 
and  if  he  continued  to  suppose  that  his  conceits,  formed 
when  in  that  condition,  were  true  when  they  were  not ;  and  if  he 
acted  when  making  his  will,  as  if  they  were  true,  and  under  a 
firm  persuasion  that  they  were  true,  and  the  will  was  the.re- 
sultof  that  delusion,  then  they  must  set  it  aside. 

8th.  That  if  Littleberry  Lucas,  was  under  a  guardianship, 
as  a  person  insane  or  lunatic,  at  the  execution  of  the  paper 
propounded,  then  the  burden  of  proof  is  on  the  propounders. 
to  show  beyond  a  reasonable  doubt,  by  clear  and  satisfactory 
testimony,  that  he  had  both  mental  capacity  and  freedom  of 
will  and  action  to  make  a  will. 

9th.  That  in  estimating  the  proof  of  a  lucid  interval  or  res- 
toration to  sanity,  when  permanent  proper  insanity  has  once 
been  established  by  an  inquisition,  little  reliance  is  to  be 
placed  upon  the  opinions  of  witnesses,  but  the  jury  should 
be  guided  in  their  judgment  by  acts  done  and  facts  proved. 

10th.  Undue  influence  to  invalidate  a  will  varies  with  the 
strength  or  weakness  of  the  testator's  understanding;  when 
the  capacity  is  little,  a  smaller  amount  of  influence  will  have 
that  effect,  especially  when  the  alleged  testator  is  under  guar- 
dianship, as  an  insane  lunatic  from  age  and  disease.;  that 
under  such  circumstances  excessive  importunity  or  constant 
annoyance  of  the  testator,  one  associating  constantly  with 
him  and  being  intimate  with  him,  or  supposed  to  be  a  fa- 
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vorite  with  him,  or  having  claims  upon  his  bounty,  amounts 
to  undue  influence. 

lllh.  If  Littleberry  Lucas  was  a  weak  man  at  the  making 
of  the  will,  and  there  was  any  fraud  practiced  upon  him  in 
procuring  it,  or  if  the  execution  of  the  paper  propounded  was 
attended  with  circumstances  that  warrant  a  suspicion  that 
the  testator  was  practiced  upon  by  imposition,  then  the  will 
is  void,  and  the  jury  must  so  find. 

12th.  That  though  a  person  has  a  right,  and  it  is  lawful 
for  hita  to  move  a  testator  to  give  him  his  property,  even 
when  the  testator  is  a  person  of  weak  judgment  and  easy  to 
be  persuaded,  and  the  legacy  is  great — yet,  if  in  such  case,  a 
person  does  so  move  a  testator,  a  very  strong  presumption 
arises  that  the  moving  is  of  a  sort  not  right  or  lawful,  and 
only  to  be  rebutted  by  bringing  forward  something  sufficient 
to  show  the  will  to  be  such  as  a  person  of  average  mind, 
morals  or  family  love,  might  be  supposed  willing  to  make. 

13th.  That  if  the  jury  believe  there  has  been  a  great  change 
of  testamentary  disposition  on  the  part  of  Littleberry  Lucas, 
and  that  there  has  been  a  wide  departure  from  a  favorite 
scheme  of  disposition,  and  without  any  adequate  or  reasona- 
ble motive  for  the  same,  especially  if  at  the  time  of  making 
the  subsequent  will  the  capacity  of  the  testator  is  at  all  doubt- 
ful, these  are  circumstances  strongly  to  show  that  the  will  is 
not  the  act  of  the  testator,  and  requires  strong  satisfactory  ex- 
planation. 

14th.  That  in  arriving  at  the  character  of  the  act  under 
consideration,  the  terms  upon  which  the  testator  stood  with 
different  members  of  his  family  are  to  be  taken  into  consid- 
eration by  the  jury. 

15th.  That  in  determining  whether  a  lunatic,  under  the 
control  of  a  guardian,  was  restored  to  sanity,  or  in    a  lucid 
interval  at  the  time  an  act   was  done,  the  jury  are  to  look  to 
the  state  of  feeling  and  mode  of  thinking  of  the  persons  when 
sane,  and  if  there  is  a  prolonged  departure  from  such  feeUng 
and  modes  of  thinking,  this  is  evidence  of  insanity ;  ifj^^  ^^® 
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lime  of  the  alleged  lucid  interval  or  restoration  to  sanity,  the 
state  of  feeling  and  modes  of  thought  are  not  such  as  usual 
to  the  person,  while  in  a  healthy  state  of  mind,  he  cannot 
be  said  to  be  restored  to  sanity,  or  enjoy  a  lucid  interval. 

16th.  If  the  alleged  lunatic  converses  intelligently  and  ra- 
tionally on  those  subjects  upon  which  he  is  naost  deranged, 
then  the  jury  may  consider  the  lucid  interval  or  restoration 
to  sanity  established ;  but  if  he  does  not  so  converse,  it  is 
otherwise ;  and  the  mere  fact  that  he  so  converses  upon  in- 
diflferent  subjects,  aflfords  no  sufficient  evidence  of  restora- 
tion to  sanity. 

17th.  Thatthe  jury  are  to  take  into  consideration  the  evi- 
dence of  insanity,  delusion  and  undue  influence,  if  they  be- 
lieve there  is  any  existing  before  and  after  the  making  of  the 
will,  as  throwing  light  upon  these  subjects  at  the  timeof  ma- 
king the  will,  and  if  they  believe  that  such  insanity,  delusion 
or  undue  influence  existing  both  before  and  after  the  making 
of  this  will,  this  imposes  upon  the  propounders  the  burden  of 
showing,  by  clear  and  satisfactory  evidence,  that  no  sucli  in- 
sanity, delusion  or  influence  was  operating  upen  his  mind 
at  the  time  the  will  was  made. 

I8th.  And  if  they  believe  these  things  existed  before  and 
after  niaking  this  will,  proof  of  calmess  and  of  doing  ordi- 
nary matters  of  business,  is  not  sufficient  to  repel  the  pre- 
sumption of  insanity  raised  by  the  inquisition  of  lunacy  and 
the  finding  of  the  jury,  declaring  him  an  ^'  insane  luHatic 
from  age  and  disease." 

19th.  That  the  jury  have  no  power  to  pass  upon  the  va- 
lidity of  the  will  of  ld45,  but  they  are  to  consider  it  only  as 
evidence  of  former  testamentary  disposition  and  intention. 

20th.  If  the  jury  believe  the  paper  propounded  was  made 
and  intended  as  a  mere  temporary  instrument  for  a  purpose, 
and  the  testator  intended  and  attempted  to  write  another 
will,  afterwards,  settling  his  property  on  his  daughters  and 
their  children,  and  was  prevented  from  making  such  subse- 
quent will  by  the  acts  or  false  messages  of  James  M,  Par- 
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SOUS,  or  either  or  all  of  the  pro  pounders,  then  they  must  find 
against  the  paper  propounded. 

All  of  whicli  charge  the  Court  ga\re  in  the  words  and  lan- 
guage requested  by  the  caveator's  counsel,  and  without  any 
qualification  or  addition  .except  the  first,  which  the  Court 
qualified  by  striking  therefrom  the  words,  "  from  age  and 
disease,''  and  the  19th  request,   which  the  Court   refused  to 
charge  in  the  words  and  language  requested,  to  which  qua]- 
ifications  and  refusal  caveator's  counsel  excepted. 
The  Court  charged  the  jury  as  follows: 
James  M.  Parsons  and  wife,  Elza  Holsten  and  wife,  and 
Peggy  Lucas,  have  brought  a  paper  into  Court,  and  pro- 
pounded it  for  probate,  as  the  last  will  and  testament  of  Lit- 
tleberry  Lucas,  deceased. 

To  the  admission  of  this  paper  to  probate  and  record,  as 
the  last  will  and  testament  of  the  deceased,  Cincinnatus  M. 
Lucas  has  filed  objections  on  the  following  grounds,  viz: 

A  want  of  testamentary  capacity  in  the  testator — that  is, 
that  at  the  time  of  the  execution  of  this  paper,  as  his  will,  he 
was  not  of  sound  disposing  mind  and  memory. 

That  at  the  time  said  paper  purports  to  be  executed,  the 
said  Littleberry  Lucas  was  a  lunatic  under  commission,  and 
not  capable  in  law  of  making  a  will ;  and  also,  at  the  time  of 
its  execution,  he  was  laboring  under  an  insane  delusion,  or 
hallucination,  as  to  caveator,  and  was  thereby  greatly  preju- 
diced against  him. 

And  that  it  was  obtained  by  the  exercise  of  undue  influ- 
ence and  fraudulent  practices  on  the  part  of  the  propounders. 
These  are  the  grounds  relied  on  by  the  caveator  to  set  the 
paper  aside  as  the  will  of  the  deceased. 

The  propounders,  Parsons  and  wife,  Holsten  and  wife,  and 

Peggy  Lucas,  say,  that  the  paper  offered  for  probate  is  the 

the  last  will  and   testament  of  the  deceased,  and  as  such, 

ought  to  be  admitted  to  record. 

Thecaveator,  C.  M.  Lucas, says  that  itis  not  his  last  will  and 
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testament,  but  that  it  is  void  on  the  grounds  relied  upon  in 
his  caveat 

And  this  assertion  on  one  side,  and  denial  on  the  other, 
make  the  issue,  which  you  must  determine,  and  the  question 
submitted  to  you  for  decision  is :  Is  the  paper  which  has  been 
propounded  for  probate,  the  last  will  and  testament  of  Little- 
berry  Lucas  ?  And  the  consideration  of  this  question  neces- 
sarily includes  the  objections  relied  on  by  the  caveator.  All 
are  submitted  to  you  for  consideration  and  decision.  The 
propounders  bring  the  paper  into  Court,  and  ask  that  it  be 
admitted  to  probate  and  record,  as  the  will  of  the  deceased. 
The  burden  is  on  them  to  prove  that  it  is  his  will. 

A  will  is  the  declaration  of  a  man's  mind,  or  intention,  as 
to  the  disposition  of  his  property  to  take  effect  after  his  death. 

The  law  requires  certain  formalities  to  be  observed  ia  the 
execution  of  such  an  instrument;  and  a  certain  state  of  mind 
in  the  person  executing  it  is  necessary  to  give  it.  validity^ 
That  these  formalities  have  been  observed,  and  that  this  state 
of  mind  existed  at  the  time  of  the  execution  of  the  instru- 
ment, are  facts  which  the  person  propounding  the  paper  for 
probate  and  record  must  prove. 

These  iegal  formalities  are,  that  the  will  was  signed  by  the 
testator,  and  attested  by  three  creditable  witnesses,  in  his 
presence,  and  at  his  request;  and  the  stateof  mind  necessary 
to  give  it  validity  is,  that  he  had  testamentary  capacity — 
that  is,  capacity  to  know  what  he  was  doing  at  the  time  he 
executed  it,  and  that  he  executed  it  freely,  voluntarily,  and 
without  compulsion. 

Whether  these  facts  have  been  proven  in  thecasenow-  be- 
fore you,  is  a  question  for  your  determination;  it  is  for  you 
to  determine  and  say,  whether  the  paper  propounded  for  pro- 
bate was  signed  by  the  deceased,  and  attested  by  three  cred- 
itable witnesses,  in  his  presence,  and  at  his  request,  and 
whether  at  that  time  he  had  a  sound  disposing  mijid  and 
memory ;  or,  in  other  words,  capacity  to  know  what  he    was 
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doing,  and  whether   he  executed  it  freely,  voluntarily,  with- 
out  compulsion. 

If  these  facts  have  been  proved,  the  burden  of  proof  is  re- 
moved to  the  other  side;  it  then  is  incumbent  on  the  cavea- 
tor to  show  by  proof,  by  legal  testimony  admitted  before  you, 
that  the  paper  propounded  for  probate  is  not  the  last  will  and 
testament  of  the  deceased.     He  must   susiaio  his  objections 
to  the  paper,  as  the  will  of  the  deceased,  by  proof.     And  this 
brings  before  you  the  grounds  upon  which  the  caveator  re- 
lies to  exclude  from  probate  and  record  the  paper  now  under 
consideration. 

The  Court  will  explain  to  you  the  law  applicable  to  the 
several  objections  agaiost  the  admission  of  the  paper  to  pro- 
bate, as  the  last  will  of  the  deceased.  It  will  then  be  your 
duty  to  determine,  according  to  the  law,  as  it  may  then  be 
given  to  you,  whether  the  facts  proven  are  sufficient  to  set  it 
aside,  and  authorize  you  to  declare  it  void. 

The  first  ground  of  objection  is,  a  want  of  testamentary  ca- 
pacity in  the  deceased,  at  the  time  of  the  execution  of  the  in- 
strument  alleged  to  be  his  will. 

It  is  the  duty  of  the  Court  to  explain  to  you  what,  in  law, 
is  meant  by  testamentary  capacity.  It  is  your  duty  to  deter- 
mine whether  the  facts,  which  show  testamentary  capacity 
or  a  want  of  it,  have  been  proven. 

By  testamentary  capacity  is  meant  a  sound  disposing  mind, 
and  memory — that  is,  the  testator  must  have  mind  enough  to 
know  what  he  is  doing,  and  memory  to  recollect  what  prop- 
erty he  has  to  dispose  of,  and  the  person  to  whom  he  wishes 
to  bequeath  if.  He  must  also  have  what  the  law  calls  the 
animus  testandl — the  design,  the  intention,  that  the  particu- 
lar paper  shall  be  his  last  will  and  testament;  or, in  other 
words,  that  he  intended  to  make  a  last  will  and  testament,  that 
he  intended  the  paper  signed  by  him  to  be  that  will. 

To  possess  sufficient  testamentary  capacity  to  make  a  will, 
the  law  does  not  require  a  testator  to  have  the  same  strength 
of  mind,  which  is  necessary  to  enable  him  to  make  contracts, 
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and  to  transact  the  ordinary  business  of  life.  If  he  has  ca- 
pacity to  know  his  property,  and  the  persons  who  are  to  be 
the  objects  of  his  bounty — that  is  testamentary  capacity,  and 
that  is  all  the  capacity  which  the  law  requires  one  to  possess 
to  naake  a  vaUd  will. 

To  apply  this  law  to  the  case  now  before  you,  and  the  pa- 
per under  copsideration — the   question    for  you  to  consider 
and  determine  is:  Were  the  mind  and  memory  of  the  de- 
deceased  sufficiently  sound  to  enable  him  to  know  and  un- 
derstand the  business  in  which  he  was  engaged  at  the  time 
he  signed  it,  and  did  he  intend  it  to  be  his  last  will  and  tes- 
tament?    If  he  had  such  mind  and  memory  and  such  in- 
intention,  then   he   had   testamentary  capacity.    These  are 
facts,  which  you  must  determine  from  the  evidence,  and  you 
must  satisfy  yourselves   from  the  testimony,  whether  they 
have  been  proven — and  in   determining  this  question,  you 
must  look  to  the  time  when  the  paper  was  signed  by  the  tes- 
tator, as  the  point  at  which  his  capacity  to  make  a  will  is  to 
be  tested,  and  you  must  determine  whether  at  that  time,  he 
possessed  a  sound  disposing  mind  and  memory.     He  may 
not  before  or  afterwards,  have  had  such  a  mind  and  memory, 
as  constitutes  testamentary  capacity,  yet  if  at  the  time  of  ex- 
ecuting the  particular  instrument,  he  knew  what  he  was  do- 
ing— knew  what  disposition  he  was  making  of  his  properly, 
and  knew  who  were  to  be  the  objects  of  his  bounty,  and  the 
relation  they  sustain  to  him,  he  had  testamentary  capacity, 
and  could  make  a  valid  will.     His  incompetency  before  or 
after  the  execution  of  the  will  amounts  to  nothing,  unless  it 
also  existed  at  the  time  when  he  signed  the  paper,  and   was 
of  such  a  nature  as  to  show  a  want  of  testamentary  capaci- 
ty at  that  time.     That  being  the  point  of  time  to  W'-hich  you 
will  direct  your  attention  to  determine  the   capacity  of  the 
testator  you  will  look  to  the  testimony  of  the  witnesses  who 
attested  the  instrnniont,  and'of  those  who  were  present  at  its 
execulionT-ali  other  things  being  equal,  the  law  places  more 
reliance  upon  the  testimony  of  such  witnesses,  than  it  does 
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upou  those  who  were  not  present,  for  the  obvious  reason, 
that  the  law  considers  the  attesting  witnesses,  as. called  upon 
to  examine  into  and  be  satisfied  of  the  capacity  of  the  testa- 
tor to  make  a  will. 

But  the  Court  does  not  mean  that  you  are  to  look  alone 
and  exchisivley  to  the  testimony  of  the  attesting  witnesses, 
and  those  who  were  present  at  the  execution  of  the  alleged 
will — you  will  look  to  the  testimony  of  all  the  witnesses — 
and  if  their  testimony  is  conflicting  and  contradictory,  you 
must  not  impute  perjury  to  any  of  them,  but  reconcile  their 
testimony,  if  it  can  be  done — but  if  it  cannot,  then  take  into 
consideration  all  the  circumstances  under  which  the  witness- 
es testified. 

It  is  a  rule  of  evidence  that  when  the  testimony  of  wit- 
nesses is  conflicting  and  contradictory,  the  witnesses  are  un- 
in^peached — it  is  the  duty  of  the  jury  to  weigh  and  compare 
it,  and  reconcile  it,  if  it  can  be  done,  so  that  credit  may  be 
given  to  each  and  every  part  of  it — but  if  it  is  irreconcilable 
— if  it  is  so  conflicting  that  the  testimony  of  one  witness 
cannot  be  believed,  without  disbelieving  that  of  another,  then 
the  jury  should  weigh  the  testimony  carefully — look  to  all 
the  circumstances  connected  with  the  witnesses,  and  under 
which  their  testimony  is  given — their  manner  of  testifying 
when  they  testify  before  you — their  means  of  knowledge — 
the  lapse  of  time  since  the  occurrence  of  the  events  which 
they  detail — whether  the  facts  as  to  which  they  testify  are  of 
a  recent  or  remote  date — the  failure  of  memory  from  the 
lapse  of  time — the  degree  of  credit  to  be  given  to  their  memo- 
ry— their  capacity  to  judge  as  to  the  subject  upon  which  they 
testify — the  relation  they  sustain  to  the  parties  at  controversy, 
and  the  bias  and  influence  which  may  operate  upon  them — 
look  to  all  these  circumstances — compare  and  weigh  the  tes- 
timony, and  give  the  preponderance  to  that  side,  which  has 
the  weight  of  evidence.    And  in  determining  the  testamen- 
tary capacity  of  the  testator,  or  the  want  of  it,  at  the  time  of 
the  execution  of  the  instrument,  you  will  also  take  into  con- 
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sideration  the  circumstances  attending  its  execution,  which 
have  been  proven  before  you. 

You  will  look  to  his  means  of  knowing  the  contents  of 
the  paper — whether  the  contents  were  dictated  by  him  and 
written  in  accordance  with  his  instructions,  and  whether 
they  correspond  with  a  previous  declared  intention— and 
you  are  authorized  to  determine  as  to  the  soundness  or  un- 
soundness of  the  testator's  mind  from  all  these  circumstan- 
ces and  from  his  conversation  and  acts  at  the  time  the  alleged 
will  was  made — and  to  satisfy  yourselves  what  facts  and 
circumstances  attended  the  execution  of  the  instrument,  you 
must  look  to  the  testimony  of  the  witnesses  upon  this  point. 

Another  ground  relied  on  by  the  caveator  for  setting  aside 
the  paper,  which  has  been  propounded  for  probate  is,  that 
at  the  time  said  paper  purports  to  be  executed,  the  said  Lit- 
tleberry  Lucas  was  a  lunatic,  under  commission,  and  not  ca- 
pable in  law  of  making  a  will ;  and  at  the  time  of  its  exe- 
cution  he  was  laboring  under  an  insane  delusion  or  halluci- 
nation as  to  caveator,  and  was  thereby  greatly  prejudiced 
against  him. 

A  man  who  has  been  declared  a  lunatic,  and  placed  un- 
der commission  of  lunacy  Is  competent  to  make  a  will,  if  it 
be  done  in  a  lucid  interval,  or  upon  restoration  to  sanity, 
though  the  commission  of  lunacy  still  be  in  force  and  unre- 
voked. It  is  not  necessary  to  revoke  the  commission  of  lu- 
nacy to  enable  a  man  who  has  been  declared  a  lunatic  to 
make  a  will ;  but  to  make  a  valid  will  it  is  necessary  that  he 
be  restored  to  sanity,  or  do  it  in  a  lucid  interval ;  and  when 
one  is  declared  a  lunatic,  and  put  under  guardianship,  the 
burden  of  proving  his  restoration  to  sanity  is  upon  those 
who  assert  it.  The  presumption  of  law  is  that  the  lunacy 
continues  until  the  contrary  is  made  to  appear.  Though  the 
deceased  was  under  a  commission  of  lunacy,  yet,  if  he  had 
a  lucid  interval ;  if  at  any  time  he  was  restored  to  sanity,  it 
was  competent  for  him  to  make  a  will,  but  the  burden  of 
proving  the  lucid  interval,  and  the  restoration  to    sanity,  is 
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upon  the  propounders;  and  the  testimony  upon  this  point 
must  be  such  as  to  satisfy  you  beyond  a  reasonable  doubt 
The  dout)t  must  be  a  reasonable  one;  it  must  not  be  an  ima-* 
gioary  one,  but  must  actually  exist,  and  must  arise  from  such 
a  state  of  facts,  as  to  leave  the  mind  in  a  state  of  hesitation 
on  which  side  the  truth  lies.     The  proof  must  satisfy  you 
beyond  such  a  doubt,  that  the  deceased,  at  the  time  of  sign- 
ing  the  paper  now  before  you,  was  restored  to  sanity,  or  did 
it  during  a  lucid  interval  5  and  if  an  improper  or  undue  in- 
fluence was  brought  to  bear  upon  the  deceased  to  induce 
him  to  make  the  will,  then  the  proof  of  his  capacity  should 
be  clear,  and  strong,  and  undoubted;  but  if  no  such  influ- 
ence was  brought  to  bear  upon  him    if  he  executed  the  in- 
strument freely,  voluntarily,  and  of  his  own  accord,  then  or- 
dinary proof  of  his  capacity  and  restoration  to  sanity  is  suf- 
ficient. 

But  the  caveator  insists  that  at  the  time  of  the  execution 
of  the  alleged  will,  the  testator  was  laboring  under  an  insane 
delusion  or  hallucination,  as  to  him,  and  was  thereby  greatly 
prejudiced  against  him* 

Partial  insanity;  a  delusion  on  some  particular  subject 
may  exist:  when  such  is  the  case;  when  the  testator  is  de- 
ranged on  a  particular  subject,  and  is  rational  on  all  other 
subjects,  his  testamentary  capacity  is  not  destroyed,  unless 
the  will  is  theoflspring  of  the  delusion,  under  which  the  tes- 
tator is  laboring,  but  if  the  act  can  be  traced  to  the  morbid 
delusion,  and  is  the  act  of  that  delusion,  then  the  act  is  void. 
A  delusion  is  where  one  supposes  a  thing  to  be  true,  which 
is  not  true,  and  acts  in  reference  to  it,  as  though  it  were  ac- 
tually true,  and  under  a  firm  belief  that  it  is  so. 

To  apply  the  law  thus  given  to  you  by  the  Court  to  the 
ground  of  caveat  under  consideration  : 

If  the  deceased  was  laboring  under  a  delusion  of  mind 
upon  any  subject  at  the  time  of  the  execution  of  his  will,  and 
the  will  is  the  result  of  that  delusion,  then  it  is  void,  though 
he  might  have  been  sane  on  all  other  subjects;  but  unless 
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the  will  be  the  result  of  such  delusion,  the  will  is  not  vitia- 
ted by  partial  insanity  or  delusion  on  a  subject  not  affecting 
his  mind,  when  the  will  was  made.  ^ 

If  the  deceased  was  laboring  under  an  insane  delusion,  or 
hallucination,  in  regard  to  the  caveator,  when  he  made  the  al- 
leged will,  and  was  impressed  unfavorably  towards  him,  and 
without  adequate  cause,  if  this  unfavorable  impression  and 
delusion  were    conceived,   while    in    an  insane    state    of 
mind,  and  were  the  result  of  that  state  of  mind  ;  and  if  he 
was  subsequently  restored  to  reason  in  all  respects  except  as 
to  the  feeling  towards  his  son,  conceived  when  in  an  insane 
state  of  mind';  and  if  he  continued  to  suppose  that  his  con- 
ceits, formed  when  in  that  condition,  were  true  when  they 
were  not  true,  and  if  he  acted  in  making  his  will  as  if  they 
were  true,  and  under  a  firm  persuasion  that  they  were  true, 
and  the  will  was  the  result  of  that  delusion,  it  ought  to  be 
set  aside.    But  on  the  other  hand,  if  the  deceased,  before  his 
derangement,  had  intended  to  make  another  will,  and  had 
made  that  intention  known,  and  the  will  made  is   in  con- 
formity to  such  declared  intention,  a  mere  resentment  against 
his  son,  not  amounting  to  a  delusion,  will  not  vitiate  the  will 
Where  actual  insanity  is  proved  to  have  once  existed,  ei- 
ther perfect  recovery,  or  a  lucid  interval  at  the  time  of  making 
the  will,  must  be  clearly  proved  to  entitle  an  alleged  testa- 
mentary instrument  to  be  pronounced  for  as  a  valid  will ;  but 
where  it  is  not  a  case  of  insanity  in  the  usual  acceptation 
of  that  term,  but  the  person  making  the  will  has  been  under  an 
aberration  of  mind  from   the  excessive  use   of  intoxicating 
spirits,  and  his  unsoundness  of  intellect  is  attributable  to 
that  cause,  and  no  other,  and  the  excitement,  which  deranges 
his  mental   faculties  is  produced  by  immoderate  indulgence 
in  spirituous  liquors ;  the  will   of  such  a  man  is  valid,  if 
there  is  an  absence  of  the  excitement  at  the  time  of  the  act 
done,  so  far  as  to  show  that  he  acted  with  reason  and  delib- 
eration,  and  with  an  understanding  of  what  he  was  doing- 
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and  no  other  proof  of  restoration  to  soundness    of  mind  is 
necessary  in  such  a  case. 

If  you  should  come  to  the  conclusion  from  the  testimony 
that  the  testator  was  incomjietent  to  make  a  will  at  the  time  of 
the  execution  of  this  instrument,  either  from  a  want  of  testa- 
mentary  capacity,  or  from  an  insane  dehision  as  to  the  cavea- 
tor,  you  will  find  for  the  caveator ;  but  if  you  should  find  from 
the  evidence  that  he  was  competent,  and  had  testamentary 
capacity,  and  was  free  from  an  insane  delusion  as  to  his  son 
you  will   then  inquire,  whether   the  paper    alleged  to  be  the 
will  of  the  deceased  was  obtained  from  him  by  undue  influ- 
ence. 

To  enable  you  to  determine  this  question,  the  Court  will 
explain  what  is  meant  by  undue  influence.  It  is  as  clearly 
defined  in  law  as  is  testamentary  capacity — both  are  so 
clearly  defined  that  no  one  can  mistake  either. 

Undue  influence  when  it  is  shown  to  exist,  is  good  ground 
for  setting  aside  a  will ;  but  what  amount  of  influence  is  suffi- 
cient to  vitiate  a  will  ?     It  is  this  : 

The  influence,  to  vitiate   the  act,  must  amount  to  moral     ^ 
force  and  coercion,  destroying  free  agency ;  a  complete  do-       \ 
minion  over  the  mind  of  the  testator  must  be  obtained;  it 
niust  not  be  the  influence  of  aflection  and  attachment;  it 
must  not  be  mere  desire  of  gratifying  the  wishes  of  another,         \ 
for  that  would  be  a  very  strong  ground  in  support  of  a  testa-  j 

mentary  act ; — further,  there  must  be  proof  that  the  act  was  ' 

obtained  by  this  coercion — by  importunity,    which  could 
not  be   resisted — that   it  was  done  merely  for  the   sake  of 
peace;  so  that  the  motive  was  tantamount  to  force  and  fear 
The  influence  exercised  in  procuring  a  will,  sufficient  to  set 
it  aside,  must  be  sufficient  to  destroy  free  agency. 

If  the  influence  amounts  to  constraint,  and  prevents  the 
free  action  of  the  testamentary  capacity  of  tlie  testator,  then 
it  is  undue,  and  a  will  obtained  by  the  exercise  of  such  an 
influence  is  void — it  is  not  the  will  of  the  testator,  but  of  the 
person  or  persous  who  exercised  the  influence. 
yojL.  xxvii. — 39 
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Whenever  an  improper  influence  is  brought  to  bear  upon 
the  mind  of  one  whose  mental  capacity  is  naturally  imbe- 
cile, or  impaired  by  age,  intemperance,  disease,  or  from  any 
other  cause,  proof  of  the  testamentary  capacity  of  such  a 
one,  and  of  the  free  and  voluntary  execution  of  his  will^ 
must  be  clear  and  strong.  If  you  believe,  from  the  testi- 
mony in  this  case,  that  such  an  influence  was  exerted  upon 
the  testator,  as  constrained  him  to  make  a  disposition  of  his 
property  contrary  to  his  free  will  and  desire,  you  ought  to 
set  it  aside;  but  if  no  such  influence  was  exerted,  you  will 
find  the  paper  propounded  to  be  the  last  will  and  testament 
of  the  deceased,  unless  it  be  void  on  the  ground  of  fraud, 
which  the  caveator  alleges  was  practiced  upon  the  testator; 
or  in  other  words,  that  it  was  obtained  from  him  by  fraud- 
ulent practices. 

What  is  meant  by  fraudulent  practices,  is  deception  prac- 
ticed upon  the  testator,  by  which  he  was  deceived,  and  in- 
duced to  make  a  will,  which,  if  left  to  himself,  he  would 
not  have  made,  or  by  which,  provisions  were  incorporated 
in  his  will,  making  a  disposition  of  his  property  diflferent 
from  that  which  he  would  have  made,  if  he  had  not  been 
deceived.  Such  is  what  the  Court  understands  to  be  meant 
by  fraudulent  practices.  If  such  deception  was  practiced 
upon  the  testator  by  the  propounders,  or  either  of  them  ;  if 
they  procured  the  will  to  be  made  by  deception  practiced 
upon  the  testator,  (and  you  must  look  to  the  testimony  of  the 
witnesses  to  determine  whether  such  be  the  case,)  if  the  evi- 
dence be  suflicient  to  satisfy  you  that  this  will  was  obtained 
by  deception  practiced  upon  the  testator,  then  it  is  tainted 
with  fraud,  and  should  be  set  aside. 

But  when  the  caveator  charges  the  will  to  be  the  result  of 
fraud,  it  is  incumbent  on  him  to  prove  it — unless  proof  be 
adduced  to  show  the  fraud,  the  presumption  of  law  is,  that 
there  was  no  fraud,  for  it  is  not  to  be  presumed;  it  must  be 
proved.  And  it  may  be  proven  by  circumstantial,  as  well  as 
positive  and  direct  testimony.    Fraud  usually  conceals  itself 
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and  it  is  generally  by  circumstances  alone,  that  it  can  be  de- 
tected and  exposed  to  view;  and  where  circumstances  alone 
are  relied    on  to  show  the  fraud,  these,  when  combined  and 
examined,   should  be   strong  enough  to  satisfy  the  mind,]be- 
yond  a  reasonable  doubt,  of  the  existence  of  the  fact  thej 
are  adduced  to   establish.     The  proof,  when  circumstantial, 
must  be  strong  enough  to  satisfy  the  consciences  and^under- 
standings  of  reasonable   men;  and  the  question  for  you  to 
determine,  is,  whether  the  testimony  in  this  case,  positive  or 
circumstantial,    is  sufficient  to  satisfy  your  minds  and  con- 
sciences, that  this  will   was  procured  to  be  made  by  fraudu- 
lent   practices  on  the  part  of  the  propounders,  or   either 'of 
them;  if  it  was,  it  is   vitiated  by  the  fraud,  and  ought  to  be 
set  aside. 

To  sum  up,  in  conclusion,  you  are  to  decide,  from  a  care- 
ful consideration  of  all  the   testimony   before  you,  whether 
Littleberry  Lucas,   had,  at  the  time   he  executed  this   will, 
sufficient  testamentary   capacity  to  dispose  of  his  property 
iRrith  discretion  and  understanding,  or  whether  it  was   the 
result  of  any  insane  delusion  as  to  his  son,  Cincinnatus  M. 
Lucas,    the    caveator — if  he  had   such  capacity,    and   no 
such  delusion  existed,  then   you    will  inquire  whether  the 
will  was  obtained  by  the  exercise  of  undue  influence,  and 
whether   the   testator   was  under    such    constraint,  as  des- 
troyed his  free  agency,  and  prevented  him  from  disposing  of 
his    property   according  to  his  own  will   and  desire;  if  no 
such  influence  was  exerted,  then  was  the  will  obtained  from 
him  by  fraudulent  practices.     These  are   the   quesiions^for 
you  to  consider  and  determine. 

If  he  did  not  possess  testamentary  capacity  at  the  time  he 
executed  the  will,  or  if  it  was  the  result  of  an  insane  delu- 
sion as  to  his  son,  C.  M.  Lucas,  you  ought  to  set  it  aside ; 
it  it  was  obtained  from  him  by  undue  influence,  as  explain- 
ed to  you  by  the  Court,  you  ought  to  set  it  aside.  Or  if  it 
was  obtained  by  fraudulent  practices  on  the  part  of  the 
propounders,  or  any  of  them,  it  ought  to  be  set  aside.     If  any 
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of  these  grounds  exist,  and  has  been  satisfactorily  proven, 
it  is  sufficient  to  authorize  you  to  set  the  will  aside  ;  but  if 
neither  ground  has  been  proven  to  your  satisfaction,  as  pru- 
dent and  reasonable  men,  then  the  paper  before  you  ought 
to  be  established  as  the  last  will  and  testament  of  Littleber- 
ry  Lucas,  deceased.  As  you  may  determine  the  facts,  so  let 
your  verdict  be  rendered. 

The  Court  charged,  as  reqnested  by  counsel  for  caveator, 
except  the  first  and  nineteenth  requests.  The  first  was 
modified  by  striking  out  the  words  "from  old  age  and 
disease,'^  and  the  nineteenth  was  refused  altogether. 

The  jury  then  retired  and  brought  in  a  verdict  in  favor  of 
the  propounders,  and  setting  up  the  paper  propounded  as  the 
last  will  and  testament  of  Littleberry  Lucas,  deceased ;  where- 
upon, the  caveator  moved,  during  said  term  of  said  first 
mentioned  Court,  for  a  rule  nisi  for  a  new  trial,  on  the  fol- 
lowing grounds: 

1st.  Because  the  Court  erred  in  confining  the  counsel  who 
opened  the  case  for  the  caveator,  to  a  bare  statement  of  the 
facts  the  caveator  expected  to  prove,  and  the  statement  of  the 
legal  positions  he  designed  to  hold  before  the  Court  and 
jury,  and  in  refusing  upon  objection  to  that  effect,  made  by 
the  opposite  counsel,  to  allow  caveator's  counsel  to  deduce 
from  said  legal  position  and  testimony,  the  conclusion  and 
references  he  designed  to  draw  from  the  premises  afore- 
said, and  to  argue  to  the  jury  from  said  facts  and  law. 

2d.  Because,  the  Court  erred  in  sustaining  the  objection 
made  by  propounder^s  counsel  to  the  testimony  of  Colin 
Mulholland,  stating,in  order  to  fix  the  date  of  the  conversation 
of  which -said  Colin  Mulholland  testified,  that  it  was  on  the 
evening  C.  M.  Lucas  came  to  Macon  to  see  about  the  cotton 
stored  with  Field  &  Adams,  and  who  said  that  he  had  come 
to  claim  the  same ;  upon  the  ground  that  it  was  the  sayings 
of  said  C.  M.  Lucas,  and  not  a  part  of  the  res  gesioe,  and  in 
rejecting  said  testimony. 

3d.  Because  the  Court  erred  in  refusing  to  allow  caveator 
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to  prove  by  R.  P.  Trippe,  Col.  Pinkard  and  others,  that  oarly 
in  October,  1S56,  C.  M.  I^ucas  made  a  proi)osirion  in  writiijo- 
to  propounder's    counsel,    that  if  the  uioiiey  and  notes   ai)d 
negroes  and  land,  becjuoaihed  to  him  by  the   will  of  1^15, 
constituted  the  ground    of  dissatisfaction    with  the   will    of 
1845,  and  of  fraud  against  hitn,  he  was  ready,  and  oti't'red  to 
give  them    all   up  for  distribution  ;   that  Parsons,  one  of  t\ie 
propounder,   with    full  information  of  this  proposition,  said 
soon  afterwards  to  Col.   Pinkard,  •*  If  this  proposition  is  ac- 
cepted, will  the   old  will  be   set  up;'*  Col.  Pinkard  replied, 
"yes,"  "except  so  far  as  it  is  annulled  by  the  terms  of  the 
proposition;"  Parsons  replied,  "do  you    think  I  would  ac- 
cept such    a  proposition  as    that,*'    and    rejected  it;  and  in 
refusing   to  allow  the  caveator  to    prove  the    declaration   of 
Parsons,  as  above  stated  :  the  Court  rejected  the  evidence  on 
the    ground,  that  it  would  be  allowing  caveator  to  manufac- 
ture evidence  for  himself. 

4th.  Because  the  Court  erred  in  refusing  to  allow  caveator 
to  prove  by  Samuel  Hall,  that  he  was  present  at  the  March 
Term,  1S56,  of  the  Crawford  Superior  Court,  when  the  case 
between  Littleberry  Lucas  vs.  Cincituiatus  M.  Lucas,  to  re- 
voke the  letters  of  guardianship  of  said  Cincinnatus  M. 
Lucas  was  tried  ;  that  Francis  E.  Bacon  was  sworn  on  said 
trial,  and  testified  that  he  saw  C.  ^L  Lucas  give  said  Little- 
berry  Lucas  glOO  or  ^150,  at  Francisville;  that  said  Francis 
E.  is  now  dead,  and  that  he  was  a  man  of  undoubted  char- 
acter, and  entitled  to  full  credit. 

5lh.  Because   the    Court    erred   in    allowing  propounder's 
counsel,  in  conclusion,  to    argue  before  the  jury,  that  the  in- 
quisition of  lunacy   was  void  and  irregular,  when  no  notice 
had  been  given  of  such  a  ground  in  the  preceding  amunicnt ; 
and  in  overriding  caveator's  objection  thereto  ;  and  in  aUinv- 
ing  said  proponmh^r's    counsel,  to    argue   that  C.  M.   Lucas 
liad  loaned  oni  thirty  or  forty  thotisand  dollars  in  his  hands, 
as  guardian    of  L.    Lticas,    to  people   of  Crawford   county, 
with  a  view  of  influencing  public  sentiment  there  in  his,  i»aid 
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C.  M.  Lucas'  favor,  when  there  was  no  proof  of  such  facts,  and 
in  not  stopping  him  upon  the  request  of  caveator's  counsel 
to  that  effect,  and  in  not  expressing  disapprobation  of  his 
course,  when  said  counsel  declared,  in  the  presence  of  the 
jury,  that  he  had  gotten  it  out,  and  as  sensible  men,  they 
would  have  to  be  influenced  by  it,  whether  it  was  regular  or 
not 

6th.  Because  the  Court  erred  in  refusing  to  give  in  charge 
in  the  words  and  language  requested,  the  first  request  made 
by  caveator's  counsel, as  follows:  "That  in  presumption  of  law 
the^  testator,  L.  Lucas,  was  an  insane  lunatic,  from  age  and 
disease,  on  the  2d  day  of  April,  in  the  year  1855,  and  unless 
this  presumption  is  removed  by  satisfactory  proof,  the  will 
cannot  be  set  up, and  the  burden  of  removing  it  is  on  the  pro- 
pounder,"  and  in  striking  from  them  the  words  "  from  age 
and  disease." 

7th.  Because  the  Court  erred  in  refusing  to  give  ia  charge 
in  the  words  and  language  requested — the  request  of  cavea- 
tor's counsel  as  follows:  If  the  jury  believe  the  paper  pro-  . 
pounded  was  made  and  intended  as  a  mere  temporary  in- 
strument for  a  purpose,  and  the  testator  intended  and  attempt- 
ed to  write  another  will,  afterwards,  settling  his  property  on 
his  daughters  and  their  children,  and  was  prevented  from 
making  such  subsequent  will  by  the  act,  or  false  messages  of 
James  M.  Parsons,  or  either  or  all  of  the  propounders,  thea 
they  must  find  against  that  paper  propounded — and  in  re- 
fusing tu  charge  the  same,  or  any  part  thereof,  and  in  giving 
no  charge  upon  the  subject  embraced  in  said  request. 

8ih.  Because  the  verdict  of  the  jury  is  contrary  to  law  and 
evidence,  and  decidedly  and  strongly  against  the  weight  of 
evidence. 

9th.  Because  the  charge  of  the  Court  was  abstract  and 
general — not  applied  to  the  facts,  and  circumstances  of  the 
case,  and  was  well  calculated  to  mislead  and  confuse,  and 
did,  in  fact,  mislead  and  confuse  the  jury. 
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The  Court  refused  the  motion  for  a  new  trial,  and  counsel 
for  caveator  excepted. 

Stephens  ;  Hall  ;  Hill,  for  plaintiff  in  error. 
Trippe  ;  PoE  &  Grier  ;  Norman,  contra. 

By  the  Coxirt. — Lu^rpKiN  J.  delivering  the  opinion. 

[1.]  The  great  question  made  by  the  record  in  this  case,  and 
the  one  chiefly  argued  by  counsel  on  both  sides,  is,  whether 
the  Court  below  erred  in  refusing  to  grant  a  now  trial  on  the 
Sth  ground,  in  the  motion  for  a  new  trial,  "  because  the  ver- 
dict ijvas  contrary  lo  the  law  and  evidence,  and  decidedly 
and  strongly  against  the  weight  of  evidence.** 

The  evidence  is  voluminous,  and  the  witnesses  give  differ- 
ent opinions,  as  to  the  capacity  of  the  testator  at,  and  about 
the  time  of  the  factum  of  the  will,  but  the  main  current  of 
facts  in  relation  to  the  testator's  "mind  and  habits,  and 
affections,"  seem  to  be  very  well  tigreed  on  by  nearly  all 
the  principal  witnesses  on  both  sides.  The  evidence 
makes  us  distinctly  acquainted  with  the  testator  as  far  back 
as  twenty  years  before  the  making  of  the  paper  here  set  up 
as  his  will,  and  there  is  some  evidence  going  much  further 
back,  but  it  is  unnecessary  to  consider  it.  Prior  to  the  win- 
ter of  1853  and  1854,  the  testator  was  a  sane  man;  after  that 
time,  it  is  conceded  by  the  propounders,  that  he  became  de- 
ranged, at  least  a  lunatic.  The  propounders  insist,  however, 
that  he  was  restored  to  his  reason,  or  at  least  had  a  lucid  in- 
terval, en  the  2d  day  of  April,  1855,  and  this  is  denied  by 
the  caveator,  and  this  is  the  main  issue. 

Before  the  loss  of  his  reason,  Dr.  Hall  says  he  was  "a 
clear  headed,  discriminating  person  in  ordinary  business 
matters,  respectful  and  decent  in  his  deportment."  All  the 
witnesses  who  speak  on  this  point,  corroborate  this  statement. 
He  was  a  practical,  thriving   business  man,  careful  with  hia 
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property,  very  successful  in  farming,  and  in  the  use  of  money  j 
he  was  a  drinking  man,  and  sometimes  drank  too  much;  and 
when  drinking  fond  of  jesting ;  "  but  he  was  never  irra- 
tional," "never  indecent  in  his  deportment,"  never  substi- 
tuted "  imaginary  things  for  facts,"  even  when  he  had  drunk 
too  much.  "  He  was  just  as  hard  to  trade  with  under  the 
influence  of  liquor,  as  at  any  other  time/' 

.  He  had  great  domestic  troubles;  he  and  his  wife  did  not 
live  happily  together;  her  temper  was  unfortunately  affected 
by  a  hysterical  disorder,  but  this  kind  of  life  was  not  uni- 
form and  continuous;  there  were  times  when  her  temper 
gave  way,  and  then  there  was  greater  harmony  in  the  house- 
hold. At  times,  they  did  not  speak  to  each  other,  nor  did 
they  room  together.  He  often  complained  of  his  hardships 
in  these  respects,  and  declared  his  domestic  troubles  drove 
him  to  drinking.  A  poor,  but  common  refuge  in  such  cases. 
Many  other  evidences  of  unhappiness  are  stated  in  the  re- 
cord, which  I  need  not  repeat.  Be  had  two  daughters ;  one 
married  Elza  Holsten,  and  the  other  married  James  M.  Par- 
sons; neither  married  to  suit  him.  The  last,  especially, 
married  clandestinely,  and  very  much  against  his  will;  for 
sometime  after  this  marriage,  the  witnesses  say,  the  testator 
''hated  Parsons;"  afterwards  he  said  he  would  make  the 
best  of  it,  and  some  of  the  witnesses  say  "he  came  to 
respect  Dr.  Parsons ;"  Holsten,  he  declared,  was  not  of  much 
force  any  way.  It  is  very  clearly  shown,  that  always  before 
his  insanity,  Littleberry  Lucas  declared,  neither  of  these 
men  should  ever  have  his  property  "  if  he  died  in  his  right 
mindP 

The  testator  had  one  son,  the  caveator  in  this  case;  in  this 
son,  and  his  family,  this  old  man  seems  to  hav3  found  all 
his  happiness.  Our  brother  Hill  speaks  of  this  sou  as  the 
old  man's  cloud  by  day,  and  pillar  of  fire  by  night,"  and 
even  our  brother  Trippe,  the  counsel  for  the  propounders, 
admits  that  Cincinnatus  M.  Lucas  "was  at  once  the  old 
man's  Reuben  and  Benjamin."     With  a  force  which  a  glad 
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father's  heart  alone  could  express,  the  testator  was  in  the  habit 
of  declaring  that  '-Nat,  his  son,  was  all  a  father^s  heart  could 
wish.''     After   a    careful  examination  of  the    evidence    we 
must  admit,  that  none    of  these  eulogies  can  be  called  ex- 
travagant    As  a  natural  result,  this  son  had  all  his  father's 
confidence.     He   kept    his  money  and  notes,   attended  to  ail 
his  business,  "helped  him  to   make    what  he  had,"  and  it 
seemed  to  be  the  father's  delight   to  do  just  as  his  son  said. 
He  bought  a  new  secretary  for  the  safe  keeping  of  his  papers,. 
and  had  it  carried,  not  to  his  own,  but  to  Nat's  house.     If  a 
neighbor  came  to   borrow  money,  he  sent  him  "to  Natty;"* 
if  cotton   was  to  be  sold,  or  an  overseer  employed,  or  any. 
thing  else  done,   "Natty"  must  doit.     The  wisdom  of  this^ 
confidence  is  seen  in  the  result — the  old  man  continued  ta 
grow  rich.     With  this  clear  head,  and  these  fixed  affections 
old  Mr.  Lucas,  sometime  before  1845,  called  on  his  neighbor,. 
Mr  Lester,  to  write  his  will ;  it  was  very  carefully  prepared. 
The  teslatoT  and  the  scrivener,  at  the  instance  of  the  first,. 
sought  a  lelYxed  place,  and  Mr.  Lucas   had  his  plan  for  dis« 
posing  of  his  large  estate,  all   arranged  ;  he  gave  his  wife  a 
competency;  he  settled  upon  his  daughters,  portions  forlife^ 
remainder  to   their   children;    he  gave  Cincinnatus's  sons  a. 
special  legacy  "  to  perpetuate  his  name,"  as  he  said  ;  he  S^^^ 
his  faithful  old  negroes,  "  who  had   worked  with  hVm,  a^^^^ 
through    the  heat  and  burthen   of  the  day,"  to  his  ^^^'^ 
**  Natty   would  take  good   care  of  them;"  he   stated  to       ^ 
Lester  his  reasons  at  the  time,  for  so  making  his    wu  ,  ^  ^^^ 
for  giving  his  son's  family    the    advantage,   and  they  are    ^ 
strict   accordance    with  the    facts  above   stated ;    "'  i^    ^^ 
rational  act,  and  rationally  done.''  trlint 

Some  time  after  this,  he  bought  a  plantation  west  of  1*  ^^^ 
River,  and  put  certain  negroes  on  it;  this  he  did  lor  ^^^^^^J]^^ 
*'  boy  children  ;' 
and  ofte 

thewirr         .  ...^..^  ., ^ 

purpose   in  this   reirard.      To  fix  this  pn^perty  on  Nats     oy^, 


,  and  put  certain  negroes  on  it;  this  he  did  lor  ni.       ^^^ 
children  ;"  he  boui^^ht  it  for  them,  and  gave  it  to  the  ^^ 
'ten  spoko  of  it,  and  gave  liis  reasons  lor  it.  ,  *^^^^^ 

rnesses  detail  many  f^u-ts  showing  the   old  man^     -  ^ 
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as  a  gift  from  their  grandfather,  in  token  of  his  affection  for 
them,  and  their  father  and  mother,  ^*and  to  perpetuate  his 
name;"  he  destroyed  the  will  drawn  by  Mr.  Lester,  and  on 
the  7th  day  of  July,  1S45,  made  another;  this  will  was  also 
made  with  great  care ;  it  was  drawn  by  his  confidential  at- 
torney, is  elaborate,  and  well  planned,  and  precisely  as  the 
one  described  by  Mr.  Lester,  with  the  exception  of  the 
change  of  legacies  to  the  children  of  his  son.  At  this  time, 
Littleberry  Lucas  lived  in  Monroe  county ;  in  1847,  he  ap- 
lied  to  the  Legislature  to  change  the  county  lines,  so  as  to 
include  him  in  the  county  of  Crawford,  stating  in  his  sworn 
petition  for  this  purpose,  that  he  had  made  his  will,  that  his 
son  was  appointed  his  executor;  that  most  of  his  lands  and 
property  lay  in  the  county  of  Crawford,  where  also  his  son 
lived,  and  for  the  convenience  of  his  son  in  executing  his 
will,  he  wished  to  be  placed  in  the  county  pf  Crawford; 
the  Legislature  granted  his  petition;  afterwards,  at  the  session 
of  1851-'52,  an  Act  was  passed  repealing  generally  the 
former  Acts  changing  the  county  lines,  and  this  placed  Lit- 
tleberry Lucas  back  in  the  county  of  Monroe;  to  the  very 
next  session  of  1853-'54,  he  sent  his  petition  to  be  placed 
back  again  into  Crawford  county;  he  asked  Col.  Hunter  to 
assist  Mr.  Culverhouse  and  Ray,  in  getting  this  bill  passed, 
as  he  was  thrown  back  into  the  county  of  Monroe,  against 
his  wish,  and  wished  to  be  placed  again  in  Crawford,  for  the 
convenience  of  his  executor;  this  bill  was  also  passed,  and 
approved  the  13th  day  of  February,  1854;  he  also  became 
dissatisfied  with  some  decisions  of  this  Court,  because  he  had 
understood  they  conflicted  with  the  settlement  of  his  daugh- 
ter's; he  brought  his  will  to  his  lawyer,  Col.  Hunter,  in  the 
fall  of  1853,  as  Col.  H.  recollects,  for  examination  in  this 
particular,  and  when  informed  that  his  will  did  not  conflict 
with  the  decisions  of  the  Supreme  Court,  he  expressed  him- 
self pleased,  and  again  expressed  his  particular  satisfaction 
with  these  portions  of  his  will,  and  repeated  the  same  reasons 
for  them  which  he  had  given  so  often   before.     Up  to   this 
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period,  and  to  these  points,  the  testimony  is  clear,  strong  and 
unbroken.     By    the   will  of  1845,    he  gave  his'money  and 
notes,  to   his  son  Cincinnalns ;  some  three   of  the  witne 
think  he  expressed  a  dissatisfaction    with  this  portion  of  h* 
will  before  his  derangement;  Mr.  Banks    says    he   spoke  to 
him  to  write  a  new  will  on   this  acconnt,  in  May    1853  b 
did  not  say  how  he  would  make  it  otherv/ise,  and  never  ap- 
pointed a  lime  to  attend  to  it.     Mr.  Woodward  and' Mr.  Jack- 
son also  spoke  of  hearing   similar  remarks    before   his  de- 
rangement,  but  they  are  not  certain  as  to  the  time.     Admis- 
sions   and  casual   remarks,  unless  well    remembered,   and 
distinctly  repeated,  furnish  very  weak  evidence. 

We  know  the  human  memory  is  at  fault,  in  nothing  more 
than  dates,  unless  particularly  charged  to  remember  them. 

Most  clearly,  therefore,  the  will  of  1845  contained  and 
represented  the  testamentary  intentions  of  Littleberry  Lucas, 
when  sane,  and  admitted,  on  all  hands  to  have  been  sane. 
The  time  when  Mr.  Lucas.became  insane  is  not  definitely 
fixed  ;  Dr.  Hall,  an  experienced  physician,  discovered  some 
symptoms  of  it,  he  thinks,  as  far  back  as  shortly  after  1850; 
he  was  getting  quite  old — near  the  period  allotted  for  man  to 
live;  his  insanity  was  doubtless  produced  by  a  combination 
of  causes;  the  manifestations  of  the  malady  of  madness 
were  numerous,  and  unmistakeable;  we  will  mention  some 
of  the  more  prominent,  for  the  purpose  of  tracing  with  more 
certainty,  the  evidences  of  his  condition  on  the  2d  day  of 
April,  1855. 

With  a  few  immaterial  exceptions  of  opinions  to  the  con- 
trary, it  Is  conceded  by  all,  that  this  old  man  had  not  his 
reason  in  1^5 1;  l.e  lo^t  all  sense  of  decency  in  the  presence 
of  ladies;  lie  was  untruthful ;  he  offered  a  young  \ady  $200, 
and  when  she  refused  to    receive  it,  he  was  about  to  burn  it 
in    his  pipe,    and   was   only  prevented  by  her  consenting  to 
take  it;  he    was    traveling  over  the    country  declaring  bis 
wife  was  dead,  and  he  wanted    to  marry   again;  addressed 
several  ladies;  offered  to  buy    a  wife,  at  prices  vatymg  trota 
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small  sums,  ora  lew  negroes,  up  to  S-O.OOO;  he  declared  he 
could  buy  a  wife,  and  would  do  it;  (was  this  niudness? 
Quere;)  when  corrected  in  any  of  his  wild  notions,  he  wouIJ 
get  angry,  and  insist  he  was  right;  he  insulted  his  own  sis- 
ter-in-law, at  her  own  table;  was  offering  to  sell  his  negroes 
at  times,  for  the  wildest  prices,  and  then  for  almost  nothing  ; 
all  the  family  united  in  having  him  declared  non  compos  \ 
and  in  haying  a  guardian  appointed  under  our  statute  ;  ac- 
cordingly, a  commission  was  sued  out,  on  the  30th  day  of 
June,  IS54,  he  was  declared  an  insane  lunatic  from  age  and 
disease,  and  incapable  of  managing  his  own  affairs  ;"  his 
son  was  appointed  his  guardian;  his  aflfections  entirely 
changed;  he  took  up  with  Parsons  and  llolsten,  and  his 
hatred  for  his  son  was  the  most  intense;  he  would  curse  him 

as  the  d st  rascal,  and  rogue,  and  fool,  that  ever  lived  ; 

charged  him  with  stealing  his  will,  and  his  property,  and 
declared  he  intended  to  make  a  will,  and  cut  him  off  with 
25,as  being  all  the  law  allowed  him.  All  these  manifesta- 
tions of  insanity  are  testified  to  "by  many  witnesses;  pages 
could  be  filled  with  his  sayings  and  doings,  illustrating  this 
sad  condition. 

Was  he  restored,  or  at  least,  did  he  liave  a  lucid  interval 
when  he  executed  the  paper  propounded  ?  It  is  scarcely 
possible  to  be  too  strongly  impressed  with  the  great  degree  of 
caution  necessary  to  be  observed  in  the  examination  of  the 
proof  of  a  lucid  interval.  JVhiie  vs,  Dwi/e)\  1  Ecc,  R.  46. 
In  cases  of  insanity  proper,  this  proof  is  often  matter  of  ex- 
treme difficulty,  because  tlje  patient  so  affected  is  not  unfre- 
quently  rational  to  all  outward  appearance,  without  ^ny  real 
abatement  of  his  malady,  so  that  in  truth  and  substance,  he 
is  just  as  insane  in  his  (tpparcnUy  rational,  as  he  is  in  his 
visible  ravin:^^  fits.     Bro^^ilcn  r.s.  Brriuit,  2  Ecc   R.  3f)9. 

These  considerations  r<-ii(lt.'r  ii  n*  emissary  tor  tlie  Courts 
and  juries  to  ri-ly  hut  litiK^  uj'Jii  mere  opinions,  but  to  look 
at  i\\e  groiDuls  upon  which  Oj)inions  are  formed,  and  to  be 
guided  in  their  own  jn«ignients  by  fads  proved,  and  by  acts 
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done,  rather  than  by  the  judgment  of  others.  Kinlcside  vs 
Harrison,  1  Ecc.  i?.  296;  1  IViUiams  on  Executors,  2d 
.^m.Ed.  IS. 

When  general  hinacy  is  once  shown,  it  is  not  sufficient 
HI  order,  to  establish  a  Incid  interval,  to  show  merely  a  ces- 
sation  of  the  violent  symptoms  of  the  disorder,  but  a  restora- 
tion  of  the  facnhies  of  the  mind,  sufficient  to  enable  the  par- 
ty soundly  to  judge  of  the  act.  Hail  vs.  JVaryier  9  T^es 
611. 

Was  Liitlcberry  Lucas  so  far  restored  as  to  be  able  {o  com- 
prehend  the  condition  of  his  family  and  progeny,  to  remem- 
ber his  affections,  obligations,  and  former  testamentary  in- 
tentions ?  Was  he  relieved  of  his  delusions  in  regard  to  his 
son,  or  did  he  act  on  these  delusions? 

After  a  careful  examination  of  the  facts  proved,  and  acts 
done,  we  find  every  exhibition  of  insanity  existing  in  1854, 
continuing  in  1S55,  and  many  of  the  most  palpable  evi- 
dences of  such  insanity  shown  in  this  record,  occurred  in 
1855 — many  of  them  a  short  time  before,  and  many  a  short 
time  after  the  2d  day  of  April,  and  on  that  very  day,  we  find 
several  strong  "soundings  to  folly,''  declared  by  the  authori- 
ties  to  be  proof,  in  spite  of  apparent  calmness,  of  the  con- 
tinuance of  the  malady. 

Let  us   state  a  few  clearly  proven  instances,  as  samples  of 
many  in  this  heavy  record.    Dr.  Hall  says :  *^  I  had  a  meet- 
ing with  him,  (L.  Lucas)  I  think  in    March,    1855,  a  short 
time  before  the  April  Term  of  the    Court  of  Ordinary,  for 
the   purpose  of  bringing  about  a  reconciliation  between  him 
and  his  son;  I  asked  him  in  the  street, if  he  had  been  to  see 
Nat ;  he  said  no,  that  he  had  as  soon   go  to    hell   as  to  go 
there;  that  Nat  was  a  damned  rascal,  and  a  damned  rogue, 
and  made  use  of  the  most  violent  and  abusive  terms.''     Br. 
Hall  attempted  to  reason  with  him,and  correct  his  mistaken 
imaginations    about  Nat's  conduct,  when  "he  renewed   his 
buse  of  his  son  in  such  a  violent  and  abusive  manner,  that 
conc/uded   he  was  still  laboring  under  his  derangement 
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<<he  was  sober  at  the  time,  and  the  indications  of  insanity  1 
allude  to,  I  did  not  think  the  effects  of  drink  operating  at 
the  time,  or  produced  by  liquor  recently  taken/*  George 
Rosseau,  a  brother-in-law  to  Littleberry  Lucas,  says,  ''  he 
also  visited  my  house  in  1855;  while  here  he  said  a  man 
that  was  not  worth  070,000,  ought  to  be  kicked  out  of  bell; 
lie  also  said  he  did  not  know  whether  there  was  any  hell  or 
not,  and  he  be  damned  if  he  was  going  to  trouble  himself 
about  it.  There  was  a  quilting  at  my  house  while  he  was 
here,  and  when  the  quilt  was  finished,  he  proposed  to  a  ladj 
of  as  much  respectability  as  any  in  this,  or  any  other  coun- 
ty, that  they  would  wrap  up  in  the  quilt,  and  go  to  bed  ; 
this  was  said  in  the  presence  and  hearing  of  several  per- 
sons, and  I  should  not  have  allowed  him  to  stay  in  the  house, 
but  from  the  fact  that  I  regarded  him  as  an  insane  man  ; 
fie  did  not  drink  any  spirits  while  here  the  last  time,  nor 
did  I  consider  him  drunk  when  he  came  here." 

William  H.  Griffith  says,  that  the  **  latter  part  of  March, 
or  early  in  ^pril,  1855,  he  had  a  conversation  with  L. 
Lucas,  in  which  he  spoke  of  Nat  as  a  rogue,  a  rascal,  and 
the  most  hateful  of  men ;  said  Nat  pretended  to  have  some 
Court  papers  giving  him  his  property;  that  he  knew  all 
about  such  papers,  and  that  Nat  could  tear  them  up  if  he 
would;  that  he  and  Nat  could  agree,  and  put  them  out  of 
the  way,  and  he  wanted  Nat  to  do  it,  but  he  would'nt,  damn 
him  ;  no  such  rascal  shall  ever  have  anything  I  have  got; 
he  shall  come  to  the  plough,  damn  him." 

Samuel  P.  Corbin  says:  "A  man  had  died,  and  been 
put  into  a  metallic  coffin;  the  coffin  was  brought  to  my 
house,  and  Littleberry  Lucas  took  a  complete  view  of  it, 
felt  it,  and  knocked  it  with  his  knife — seemed  amazed,  and 
made  many  foolish  remarks  about  it,  illy  becoming  the  oc- 
casion; he  then  said,  *^when  I  die,  I  want  one  of  these 
things  to  be  buried  in  ;  the  devil  can  never  get  a  man  when 
he  is  boxed  up  in  one  of  these."  This  was  not  said  jestingly  ; 
be    said  it  with  a  countenance  as  solemn  as  he  ever  wore  • 
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beseemed  to  speak  it, as  if  he  believed  what  he  said  Th 
was  about  the  Isl  of  May,  1865;  I  saw  him  in  MarcA  and 
Jipril,  of  the  same  year,  and  he  was  as  crazy  then,  as  at  an\r 
time  before,  or  after."  '  ' 

On  the  very  day  of  making  the   will,  he  requested  J.  M. 
Simmons,  one   of  the   witnesses    to  the   will,   to  tell  "h*' 
brother  not  to  send  his  note  to  Nat  Lucas,  that  he  intended 
to    have  his   business  out  of  Nat's  hands ;»^  and  yet  whea 
sane,  and  for  years,  no  one  else  could  be   trusted  wUh  hid 
business."     Woodward^  another  witness  to   the  will  sa 
that  L.   Lucas  "  said,  after  he  made   his  will,  that  if  Na'i 
Lucas  did  not  give  him  up  his  property,  he  would  be  damned 
if  he  did  not  cut  him  oflf  with  five  dollars;  said  so  befora''' 
John  Anderson^  a   witness  to  the   will    says,  he   saw  Mr^ 
Preston,  in  Knoxville,  on  the  day  the  paper  propounded  was 
written.     Mr.  Preston's  depositions  were  read,  and  he  says 
he  saw  L.  Lucas  in  Knoxville   about  the  last  of  March,  or 
the  first  of  April,  1855,  and  he  further  says,  that  deceased 
**  called  Nat  many  ugly  names,  and  cursed   him  dreadfully  ; 
he  spoke  of  Nat  as   the  most  hateful  of  men;  he  found  it 
difficult  to  find  words  of  sufficient  force  to  express  his  spite; 
he  was  then  insane;"  he  said  at  Knoxville,  in  my  hearing, 
that  he  did  not  mean  to  give  Nat  anything,  because  he  was 
the  damnedest  rascal  he  ever  saw. 

On  the  night  of  the  very  day  he  made  the  present  will,  he 
told  B.  F.  Pritchard  *»  he  intended  to  make  a  will,  and  do  as 
he  pleased  with  his  property." 

Mr.  Knott  says,  **  In  the  Spring  of  1855,  while  L.  Lucas 
was  in  Macon,  he  told  me  he  had  been  ofiered  14  cents  for 
his  cotton,  which  was  about  4  cents  over,  what  any  other  cot- 
ton would  have  brought  that  day,  and  during  the  same  day, 
speaking  of  the  birth  of  children,  said  he  recollected  well 
when  the  granny  came  to  his  birth  ;  some  one  told  him  he 
must  be  mistaken  ;  he  said,  oh  no,  he  was  not." 

A.  W.  Wyche  was  present  at  the  time  spoken  of  by  Mr.  Kno\t, 
and  was  the  man  who  asked  deceased,  if  he  was  not  joking 
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Lucas  said  "  no,  and  then  reaffirmed  it  to  show  the  strength 
of  his  memory.  He  went  on  further  to  say,  in  the  same 
earnest  manner,  that  he  remembered  when  the  granny  enter- 
ed the  room  when  he  was  born,  and  he  described  her,  how- 
she  looked,  &.C."  Both  these  witnesses  examined  closely  to 
see  if  he  was  under  the  influence  of  liquor,  but  both  became 
satisfied  that  he  was  not,  and  that  he  acted  and  talked  as  a 
crazy  man,  and  not  as  a  drinking  iiian.  Previously  when 
sane,  he  had  always  gone  to  Macon  with  his  son,  and  did  just 
as  he  said.  Now,  at  the  time  alluded  to.  Dr.  Parsons  accom- 
panied him,  and  on  that  same  day,  deceased  said  "  he  had 
more  sense  in  his  little  finger  than  Nat  had  in  his  head,  and 
he  cursed  him  for  a  damned  rascal,  and  a  damned  fool,  &a" 
In  May,  1S55,  he  oftered  to  give  in  his  property  to  the  Re- 
<*eiver  of  Tax  returns  in  Taylor  county.  He  had  about  six- 
ty negroes  there,  hut  represented  them  as  about  42  ;  insisting 
that  small  ones  who  did  not  work,  should  not  be  given,  in. 
He  had  a  good  plantation  of  about  1000  acres,  and  this  with 
the  42  negroes,  he  valued  at  about  ($2,700)  twenty-seven 
hundred  dollars.  The  sensible  Tax  Receiver  would  not  al- 
low him  to  swear  to  it,  because  he  thought  him  crazy.  This 
is  testified  to  by  three  witnesses,  who  say  he  was  not  drunk 
at  the  time,  but  crazy.  If  he  had  sworn  to  this  valuation, 
would  any  jury  on  earth,  have  found  him  guilty  of  false 
swearing?  His  son  returned  the  same  property  at  near 
^40,000. 

"  Facts  proved,  and  acts  done,"  showing  this  condition  of 
tnind,  are  multiplied  by  more  than  a  score  of  witnesses 
which  need  not  be,  and  cannot  be  repeated.  They  cover  the 
whole  of  the  year  1855.  The  danger  of  relying  upon  opin- 
ions in  a  case  like  this^SiS  wisely  remarked  by  Sir  John  Nich- 
oU  as  above  quoted,  is  strongly  illustrated  in  this  case.  For 
Che  witnesses  who  think  he  was  rational,  give  it  as  their 
opinion,  that  he  was  sane,  Aav/ng*  7w>  indications,  of  derange- 
ment, the  whole  of  the  year  1855 ;  the  very  period  when  the 
/acts  testified  to,  occurred. ^  ^Some  of  them  say  he  was  restor- 
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ed  in  the  fall  of  1854,  and  one  or  two  intimate,  as  their  opin* 
iott,  that  he  never  was  deranged.     Some  people  seem  to  think 
a  man  is  not  crazy  unless  he  \s  frantic.     That  Mr.  Lucas 
was  often  calm,  and  quiet,  and  loaned  money  to  Mr.  Jackson 
on  one  occasion,  and  shaved  a  note  for  Dr.  Simmons,  on  an- 
other, and  did  so  with  apparent  reason,  we  do  not  doubt. 
Many  lunatics,  and  deranged  men  have  done  many  things 
requiring  much  more  ihought,and  judgment.     Doubtless  Mr. 
Huckaby  honestly  thought  Mr.  Lucas,  was  as  sound  as  any 
man,  when   he  sent  for  him  to  mend  the  harness,  &c. ;  and 
that   too,  notwithstanding  Mr.  Lucas  concluded  he  would 
himself ''tan   the   leather  lo  mend  the   harness,*'  and  Mr. 
Huckaby  himself  thought  the  harness  were  not  worth  mend- 
ing at  all. 

The  circumstances  also,  under  which  this  paper  was  writ- 
ten, cannot  help  the  propounders  on  the  question  of  sanity. 
The  deceased  was  mad,  excited  because  his  son  had 
cotltinued  the  application  to  revoke  the  leUers  of  guardian- 
ship. The  will  was  made  in  the  Courtroom  ;  no  delibera- 
tion, no  plan  arranged,  no  good  feeling  for  that  son  who  was 
once  all  a  father's  heart  could  wish  a  son  lo  be;  in  every  res- 
pect so  different  from  the  circumstances  under  which  he  had 
written  and  prepared  two  wills  before.  To  settle  his  daugh- 
ters' poriiousto  their  separate  use,  and  "extend  his  property 
over  to  his  grand  children,"  and  make  a  special  bequest  to 
r^at's  boys,  "to  perpetuate  his  name,"  were  always  the  cher- 
ished intentions  of  this  old  man  when  sane.  They  were  the 
great  features  of  two  former  wills.  To  execute  this  testa- 
mentary intention,  he  applied  to  two  sessions  of  the  Legisfa- 
ture,  to  place  his  residence  in  Crawford  county,  where  his 
son,  and  executor  lived.  He  became  dissatisfied  with  a  de* 
cision  of  this  Court,  because  he  heard  it  interferred  with  one 
of  these  provisions  in  his  will.  He  never  did,  so  far  as  the 
proof  gjes,  abandon  either  of  these  intentions.  He  never, 
while  sane,  tolerated  any  other  contrary  intention.  These 
were  his  great,  his  fixed,  his  life  long  testamentaiy  imenlion?. 

VOL.  XXVII. — 40 
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The  record  of  his  sane  moments  is  unbroken,  and  full  of 
them.  All  his  family  and  neighbors  knew  them.  And  yet 
when  he  executed  the  paper  now  propounded^  it  does  not  ap- 
pear that  he  even  recollected ehhet  of  these  former  purposes. 
Yet  this  paper  defeats  these  cherished  objects,  and  for  only 
one  recited  reason  of  dissatisfaction  with  his  former  will — a 
dissatisfaction  which  could  have  been  fully  remedied  by  a 
codicil  of  five  lines. 

There  is  yet  another  view  of  this  case  which  materially 
weakens  the  cause  of  the  propounders.  Even  if  Mr.  Lucas 
probably  had  testamentary  capaciiy,  it  is  clear  he  was  of 
weak  mmd.  ^  Unquestionably,^'  says  Sir  John  Nicholl,  in 
speaking  of  the  will  of  one  nnder  commission  of  lunacy, 
^'  there  must  be  a  complete  and  absolute  proof  that  the  party 
who  had  so  formed  it,(the  will)  did  it  without  any  assistance." 
Cartrighi  vs.  Cariright,  9  Ecc.  R.  51.  We  are  not  satisfied 
that  the  paper  propounded  is  the  free,  and  voluntary  testamen- 
tary act  of  Littleberry  Lucas.  With  such  a  revolution  of 
testamentary  intention  while  in  the  care  of  those  benefitted 
by  the  change,  and  under  such  circumstances  of  suspicion, 
and  weakness  of  mind,  the  law  must  have  strong  proof  of 
both  volition  and  capacity.  Walker  vs.  Hunter,  et  aL,  7 
Oa.  R.,  414,  Wynn  vs.  Robinson,  4  Ecc  R.  82;  Bridges  vs. 
King,  /ft,  113;  Ingrain  vs.  Tryatt,  Jb,  191,  204. 

The  evidence  in  this  case  presents  some  strong  proof  of 
fraud,  and  significant  activity,  to  say  the  least  of  it.  The  de- 
ceased was  helped  in  various  ways. 

All  the  family  wanted  a  "  trustee"  appointed  for  him.  Dr. 
Parsons  was  especially  urgent,  and  thought  Nat  was  the  man 
who  ought  to  be  appointed.  After  Nat's  appointment,  the 
propounders  became  the  best  friends  of  the  deceased,  and  his 
special  keepers.  Dr.  Parsons  "  treated  Littleberry  Lucas, 
while  in  Lucas'  presence  kindly,  and  as  a  sane  man,  but 
away  from  said  Lucas,  he  treated  him  as  an  '<  insane  man." 
He  bid  off  land  for  the  deceased  at  Smith's  sale.  He,  and 
Holsten  helped  the  deceased  to  sell  his  cotton,  over  the  head 
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and  wishes  of  his  guardian.  Dr.  P.  first  applied  to  CoJ 
Trippe  to  bring  the  rule  nisiy  to  revoke  the  commission  of 
lunacy,  and  was  the  active  man  in  getting  up  the  witnesses. 
It  does  not  appear  that  either  of  the  propounders  made  any 
effort  to  disabuse  the  father's  mind  in  regard  to  the  conduct 
of  his  son.  According  to  the  old  man^s  ravings  they  were 
active  in  embittering  him  against  his  son. 

Again,  the  old  man  is  raving — anxious,  apparently,  to  ger 
the  commission  of  lunacy  revoked,  but  Parsons  says  to  Col 
Hunter,  "  if  C.  M.  Lucas  will  give  up  the  old  will  no  steps 
will  be  taken  to  revoke  the  leftersJ^ 

Thtf  old  man  is  raving,  because  under  the  old  will,  Nat  is 
to  get  all  his  money,  and  notes,  and  says  he  wants  to  alter  it 
for  that  reason.    But  Parsons^told  C.  M.  Lucas,  at  Smith's 
sale,  in  the  presence  of  Woodward,  ^^i/he  would  give  up  the 
old  will  he  might  keep  the  money  and  notes.'^     In  no  case 
would  the  granting  of  the  propositions  of  Parsons  have  ac- 
complished the  wishes  of  deceased,  and  yet  he  pretends  to 
have  acted  for  deceased.     In  February  or  March,  1856,  the 
old  man  seems  determined  to  move  to  Monroe  county ; 
(while  sane,  he  was  very  anxious  to  die  in  Crawford.)     It 
was  a  bad  season  of  the  year  to  get  a  place.    The  old  man 
was  very  old,  was  bed  ridden,  and  unable  to  move  without 
assistance.    But  Parsons  declared  he  would  move  him  to 
Monroe,  if  he  had  to  move  him  to  a  shelter.    No  other  place 
being  available,  Holsten  finally  gives  up  the  place  he  was 
living  on  in  Monroe,  and  thither  the  old  man  is  carried,  to 
die.    After  this  removal  to  Monroe,  ^ofo/en  said  he  thought 
the  new  will  would  stand.     In  the  summer  of  1856,  another 
will  was   spoken  of.     Mrs.  Peggy  Lucas  sent  for  Dr.  Ste- 
phens, Dr.  Searcy  and  Dr.  Simmons  to  examine  the  old  man 
and  see  if  he  was  then  competent  to  make  a  will.     They  met, 
and  so  pronounced  him,  and  a  time  was  appointed  for  the 
will  to  be  executed  by  these  physicians.     This  proceeding 
thus  far  was  without  the  knowledge  of  Dr.  Parsons,     But 
before  the  day  arrived  to  execute  the  will,be  tound'U  ouV 
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Hf*,  Parsons,  told  Dr.  Simmons  not  to  come,  because  the  wo- 
men had  deceived  him,  that  the  old  man  already  had  a  will. 
He  then  went  to  Forsyih,  and  told  Dr.  Stephens  he  need  not 
come,  as  the  old  man  was  sinking,  &c.     He  wrote  to  Dr.  Searcy 
not  to  come,  *•  because  Dr.  Stephens  would  not  be   there." 
Mr.  Holiis  heard  the  discussion  between  Dr.  Parsons,  and 
the  women, on  the  subject  of  the  will.     Mrs.  Lucas  and  Mrs. 
Parsons  wanted  a  will  settling  the  property  on  ihedavghters^ 
but  Dr.  Persons  was  afraid  it  would  affect   the   retwcation. 
Dr.  Stephens,  on  reflection,  did  go  down  on  the  day  appoint- 
ed to  write  the  new  will,  but  no  one   was  there  but  tlje  old 
man,  and  the  women.     The  old    man  was  sleepy,  and  the 
women  "  had  concluded  to  be  satisfied."     We  are  not  satis- 
fiedj  either  that  the  paper  propounded  was  executed  during 
a  lucid  interval,  or  that  in  the  weak  condition  of  the  mind  of 
the  deceased,  the  will  was  not  the  resulr  of  undue  influence. 
The  burden  was  on  the  propounders,  and  the  weight  of  the 
evidence  is  strongly  and  decidedly  against  them.     We  think 
the  Court  erred  in  not  granting  a  new  trial  on  this  ground. 
For  myself,  I  will  say  that  when  this  case  was  up  here  be- 
fore, my   mind   inclined   to  this  opinion.     After  a  full  re- 
examiuaiion  and  argument,  with  the  additional  evidence,  I 
do  not,  and  cannot  entertain  a  doubt  on  this  point.  24  Go. 
R,  663. 

But  it  has  been  insisted  that  the  paper  itself  is  sufficient 
evidence  of  sanity,  because  it  divides  the  property  equally. 
Cartright  vs.  Cartright^  is  relied  on  for  this  position.  On 
examination,  the  will  of  Armyne  Cartright  will  bo  found  ia 
every  respect  different  from  the  one  before  us.  That  will 
gave  all  the  property  to  one  side  of  the  house,  and  yet  it  was 
said  to  be  natural.  Why  ?  Because  it  was  in  strict  accor- 
dance with  the  attachment  of  the  deceased,  and  her  testamen- 
tary intentions  whilesane.  This  is  not  pretended  for  the  will 
of  Littleberry  Lucas.  Miss  Cartright  wrote  her  own  will 
alone,  and  there  was  absolute  proof  of  Sibseuce  of  fraud,  and 
undue  influence.     The  very  essence  of  a  will  is  the  wishot 
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the  testator.     His  affec/i oris,  there fore^  rather  than   appar 
equality,  is  the  true  test  of  a  natural  will.     Accordiiig  to  ih 
judgniem  and  feelings  of  Liitleberry  Lucas,  for  many  years  of 
his  sane  life,  a  will  equal  on   iis  face  was  not  equal  in  /' 
and   did  not    represent  his  wishes.     In  Cartright  vs.   Cart- 
right,  Sir  William  Wynne  said,  "  it  was  a  proper  and  natural 
will,  and  conformable  to  what  her  affections  were  proved  to 
be  at  the  timeP     Where    is  the  slightest  evidence   in   this 
whole  record,  that  Litileberry  Lucas  ever  did  (or  a  njonient 
change  his  affections  and   intentions  as   represented  in  the 
fourteen  first  items  of  the  will  of  1845  ?     Was  not  one  of  the 
very  last  acts  of  his  sane  life  a  solemn  reaffirmance  of  that 
whole  will? 

[2.]  During  the  progress  of  the  trial,  and  while  Col.  Trippe 
was  on  the  stand,  the  caveator's  counsel  sought  to  prove  by 
hina  the  submission  to  propounders  by  caveator,  of  the  fol- 
lowing proposition  to  compromise  the  case,  viz:  "  I  propose 
to  J.    M.  Parsons  and    Elza  Holsten    to  divide  with  them 
equally  the  money,  and  notes,  and  negroes,  given  me  by  my 
father's  will,  executed,  in   July,    1845,  provided  they   will 
agree  to  divide  with  me  equally  at  my  mother's  d  ath,  the 
share   which  she  takes  in  the  same  will.     This  proposition 
to  be  accepted  or  rejected  in  ten  days.     Oct.  6ih,  1855.''  Sign- 
ed, by  C.  M.  Lucas.     The  caveator's  counsel  further  slated  to 
the  Court  that  they  expected  to  shew  that  Parsons  replied  to 
this  proposition  as  follows:  "If  this  proposition  is  accepted 
will  the  old  will  be  set  up?"  Col.  Pinckard  said  •*  yes, except 
so  far  as   it  is    annulled  by  the   terms  of  the  proposition." 
Then  Parsons  replied, "  do  you  think  1  would  accept  such  a 
proposition  as  that,"  and  rejected  it.     The  only  purpose  of 
introducing  the  proposition  was   to  make  the  reply  intelligi- 
ble, and  the  object  of  proving  the  reply,  was  to  show  that  the 
propounders  were  not  opposed  to  the  old  will  of  1 845, because 
the  money  and  notes  were  left  to  C.  M.  Lucas;  the  ground 
which  caveator  insists  was  always  put   in  the  uioulh  of  de- 
ceased while  deranged,  but  because  of  the  seulements  to  the 
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separate  use  of  the  daughters^  and  the  special  legacy  to  C.  M. 
Liicas^  children.  The  Court  rejected  the  evidence  on  the 
ground,  that  it  was  enabling  caveator  to  manufacture  evidence 
for  himself.  We  do  not  see  how  caveator  manufactured  the 
reply  of  Parsons,  and  that  is  the  real  evidence  sought.  Our 
brother  Trippe  is  very  indignant,  because  the  proposition 
does  not  include  Mrs.  Lucas.  A  sufficient  reply  to  that  is, 
that  Dr.  Parsons  did  not  reject  it  for  that  reason,  and  his  re- 
ply is  the  real  evidence  sought. 

The  evidence  proposed,  is  the  sayingsS  of  a  party  to  the  re- 
cord, and  is  certainly  good  against  him,  and  against  all,  who, 
with  him,  seek  to  set  up  a  paper  which  the  caveator  alleges 
was  fraudulently  procured.  We  think  the  evidence  was  ad- 
missible, and  reverse  the  Court  below,  also,  on  this  ground. 

Judgment  reversed. 

Benning  J.  concurring. 

The  Court  are  unanimous,  that  all  of  the  decisions  com- 
plained of,  except  I  wo,  ought  to  be  affirmed.  As  to  those 
two,  they  are  not  unanimous.  Judge  Lumpkin  and  myself, 
thinking,  that  those  two  were  erroneous.  Judge  McDonald 
thinking,  that  they  were  not  erroneous.  The  opinion  of  the 
Court,  on  all  of  the  decisions  complained  of,  except  those 
two,  will  be  stated  by  Judge  McDonald.*  I  shall  therefore, 
confine  myself  to  those  two. 

Of  them,  the  first  is  thus  set  forth  in  the  bill  of  exceptions : 
"  While  R.  P.  Trippe,  Esq.,  was  on  tho  stand  under  cross 
examination  by  caveator's  counsel,  caveator  offered  a  paper, 
to  be  used  in  evidence,  purporting  to  be  a  compromise  in 
writing,  made  by  him  to  James  M.  Parsons  and  Elza  Hol- 
sten,  two  of  the  propounders,  and  asked  him,  if  that  paper 
was  not  submitted  to  him  by  one  of  the  counsel  for  caveator 

♦  The  opinion  of  Judge  McDonald  here  referred  lo,  has  not  been  furnished 
to  me. — Hejiorter. 
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as  a  compromise,  and  which  paper  was  in   the   foJJowinir 
words,  viz:  «I   propose  to  J.  M.  Parsons  and  Elza  Holsten 
to  divide  with  them  equally,  the  money,  and  notes,  and  ne' 
groes,  given  me  by  my  father's  will,  executed  in  July,  I845" 
provided,  they  will  agree  to  divide  with  me,  equally,  at  my 

mother's  death,  the  share  which  she  takes  in  the  same  will 

this  proposition  to  be  accepted,  or  refused  in  ten  days.     Oc- 
tober 6th,  1856." 

"  The  paper  was  objected  to  by  the  counsel  for  propound-     / 
ers.     Counsel  for  caveator  in  his  argument  before  the  Court      / 
on  this  objection,  stated,  that  he  expected  to  prove  by  anoth  *     1 
er  witness,  what  Dr.  Parsons,  (one  of  the  propounders,)  said 
in  reply  to  that  compromise."     And  what  Dr.  Parsons  said 
in  reply  to  it,  was  as  follows — ^^'If  this  proposition  is  accep- 
ted, will  the  old  will  be  set  up?"     Col.  Pinckard,  replied : 
"  Yes,  except  so  far  as  it  is  annulled  by  the  terms  of  the  pro-        ^ 
position" — Parson's  replied:  "Do  you  think  I  would  accept 
such  a  proposition  as  that ;"  and  rejected  it. 

The  Court  rejected  the  evidence,   and  that  is  the  decision 
complained  of.  \ 

The  question,  therefore,  is,  was  the  decision  right? 
In  other  words,  was  the  caveator  entitled  to  have  before 
the  jury,  Parsons's  reply  to  the  proposition? 

The  will  of  1845,  made  provision  for  the  wife  and  chil- 
dren of  Parsons,  but  made  none  for  Parsons  himself.  The 
reply  of  Parsons  betrays  extreme  hostility  to  that  will.  The 
property  which  C.  M.  Lucas  thus  proposed  to  divide  with 
Parsons  and  Holsten,  was  valuable,  amounting,  according  to 
some  of  the  testimony,  to,  as  much,  I  believe,  as  forty  thou- 
sand dollars,  yet  Parsons's  repugnance  to  the  old  will  was  so 
great,  that  he  preferred  to  reject  a  third  of  this  property,  and 
stand  the  chances  for  establishing  the  new  will 

It  is   true  then,  that  his  hostility  to  this  old  \v\\\,  was  ex- 
treme. 

Was  it  competent  in  the  caveator,  to  show,  thai  Paxsoxis 
entertained  such  a  feeling  of  hostility  to  that  will?     T^^^®  ^^- 
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8wer  to  this  question,  depends  on  whether  that  fact  would,  or 
would  not,  be  material  to  any  of  the  issues. 

Among  the  grounds  of  the  caveat,  are  these  two;  that  the 
new  will  was  obtained  by  the  propounders,  by  undue  influ- 
ence; that  it  was  obtained  by  fraud.  Parsons  was  one  of 
the  propounders.  Among  the  issues  then,  were  those  of  un- 
due influence  and  fraud,  in  Parsons.  Now,  whatever  was 
malerial  Xo  these,  two  issues,  was  admissible  in  evidence* 
And  it  was,  certainly,  material  to  those  issues,  whether  Par- 
sons had,  or  had  not,  a  motive  or  cause,  for  resort  to  undue 
influence  or  fraud;  as,  it  is  material,  on  an  issue  of  murder, 
whether  the  accused  bad,  or  bad  nor,  a  motive  to  kill.  I'rue, 
in  this  last  case,  the  mere  existence  of  the  motive,  (hate  or 
friendship,)  is  not  sufiicient  to  establish  guilt  or  innocence — 
but,  still,  it  is  a  fact  material  to  the  issue  of  guilt  or  inno- 
cence. So,  although,  it  may  be  true,  that  the  mere  existence 
in  Parsons  of  a  motive  for  a  resort  to  fraud  or  undue  influ- 
ence, would  not  be  sufficient  to  convict  him  of  fraud  or  un- 
due influence,  yet  it  would  equally  be  a  fact  material  to  the 
issue,  whether  he  was,  or  was  not,  guilty  of  the  fraud  or  un- 
due influence.  It  would  be  a  fact,  which,  though,  not  sufii- 
cient of  itself,  to  estabUsh  guilt  or  innocence,  might  be  suf- 
ficient, with  other  facts,  to  do  so. 

If  then,  there  existed  in  Parsons,  a  motive  for  the  use  of 
fraud  or  undue  influence,  it  was  a  fact  material  to  the  issues 
as  to  fraud  or  undue  influence,  and  therefore,  was  a  fact  ad- 
missible in  evidence  on  those  issues.  And,  of  course,  any 
facts  going  to  show  this  fact;  that  is,  going  to  show  the  ex- 
istence of  this  motive  in  Parsons,  would  also  be  admissible. 

Now  extreme  hostility  in  Parsons,  to  the  old  will,  would 
be  a  fact  going  to  show  a  motive  in  him  to  resort  to  any 
means,  not  excepting  fraud  or  undue  influence,  to  get  rid  of 
that  will.  Therefore,  any  fact  going  to  show  this  hostility 
in  him,  would  be  admissible  as  evidence.  His  reply  to  the 
proposition  for  a  compromise,  was  a  fact  going  to  show  this 
hostility.  ^ 
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My  conclusion,  then,  is,  ihat  this  reply  was  admissible  as 
evidence.     Of  course,  I  think,  that  the  proposition  ought  to 
go  with  it,  to  make  it  intelligible.     What  it  would  be  worth 
-when  admitted,  woitld  depend  on  what  other  facts  were  in 
evidence.     By  itself,  it  would  not  be  sufficient,  to  establish 
fraud  or  undue  influence. 

The    other   of  the  two    decisions,   is,   the    decision   that 
the  verdict  was  not    decidedly   and    strongly,   against   the 
weight   of   the    evidence,     hi    my    opinion,    this   decision 
was  erroneous.     In    my  .opinion    the    verdict    was    decid- 
edly and  strongly,  against  the  weight  of  the  evidence.     The 
evidence  is  voluminous,  and  it  would  take  much  more  time, 
than  I  have  to  spare,  to  give  my  reasons  in  detail  for  this 
opinion.     1  will  simply  remark,  that,  as  Littleberry  Lucas 
had    been  found  a  lunatic   by  due  judgment  of  a  proper 
tribunal,  which  judgment  was  still  in  force  when  the  new 
will  was  made,  the  onus  was  on  those  who  propounded  that 
will,  to  show,  beyond  a  reasonable  deubty  that  he  was  not  a 
lunatic  at  the  time  when  he  made  that  will.     This  I  think, 
they  were  far  from  showing. 


McDonald  J.  dissenting. 


John  Knight,  et  al,  plaintiffs  in  error,  vs.  William  Knight jjt^^ 
administrator,  defendant  in  error. 

A.  dies  testate  in  Henry  county.     His  will  is  proven  and  admiued  lo  record  m 
that  county.     An  applicalion  is  mode  lo   revoke  the   letters  ^^^^^""^'^^^^^^Jl^. 
account  of  the  birth  of  a  posthumous  child    unprovided  for.     l^  \!\"^^i,re 
time»  that  part  of  Henry  county  includinti  the  tc*l«tor's  residence,  at     i         -^^^ 
of  his  death,   has    been  cut  olf  into  Spalding;  and  the  admini-^traior  .f«; 
non  cum  teatameiUo  aim^-co,  lias  removed  to  Texas. 
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ilcldf  That  Henry  county  had  jurisdiction  of  the  proceeding;  that  the  right  to 
transfer  to  Spalding  was  a  personal  privilege,  and  that  in  this  and  all  similar 
cases,  all  done  previous  to  the  application  in  the  original  county,  was  rightly 

done,  and  valid. — McDonald  J.  dissenting. 

f 

Proceedings  to  set  aside  and  vacate  will,  and  to  declare  an 
intestacy,  in  Henry  Superior  Court.  Before  Judge  Cabaniss 
at  April  Term,  1858.     Appeal  from  Ordinary. 

This  case  was  heard  in  the  Court  below,  upon  the  follow- 
ing agreed  statement  of  facts: 

Charles  Knight  died  in  the  county  of  Henry,  and  his  will 
was  admitted  to  probate  in  common  form,  in  the  Court  of  Or- 
dinary of  that  county.  Some  years  after  the  probate  of  the 
will  as  aforesaid,  the  new  county  of  Spalding  was  created 
and  organized,  and  that  portion  of  the  county  of  Henry,  in 
which  testator  resided  at  the  time  of  his  death,  was  cut  off 
and  included  in  the  new  county  of  Spalding.  This  was 
an  application  in  the  Court  of  Ordinary  of  Henry  county, 
on  the  part  of  John  Knight  and  others,  to  vacate  and  set 
aside  the  probate  of  said  will,  and  to  declare  an  intestacy  on 
the  ground  of  the  birth  of  a  posthumous  child  of  deceased, 
unprovided  for  by  his  will.  The  administrator  with  the  will 
annexed,  had  removed  to  the  State  of  Alabama,  and  a  rule 
to  show  cause,  &c.,  had  been  served  on  him  by  publication. 

At  the  trial,  counsel  for  the  administrator  moved  to  dismiss 
the  proceedings,  on  the  ground  that  the  Court  of  Ordinary 
of  Spalding  county,  and  not  of  Henry  county,  had  jurisdic- 
tion of  the  cause.     The  Court  overruled  this  motion. 

Counsel  for  the  administrator  then  moved  to  transfer  the 
case  to  the  county  of  Spalding,  to  be  there  tried  and  dispos- 
ed of.  This  motion  the  Court  granted,  and  ordered  the 
cause  to  be  transferred  to  the  Superior  Court  of  the  county 
of  Spalding;  and  counsel  for  movants  excepted. 

DoYAL  &  Nolan;  and  Tidwell  &  Wootten,  for  plain- 
tiffs in  error. 

J.  Q.  A.  Alford,  contra. 
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By  the  Court — Lumpkin  J.  delivering  the  opinion. 

We  see  no  constraining  reason  for  reversing  the  judgment 

of  the  Circuit  Court,  directing  this  case  to  be  transferred  \o 

Spalding  county.     Should  the  probate  of  the  will  be  vacated 

as  it  likely  will  be,  and  an  intestacy  declared,  on  account  of 

the  birth  of  a  posthumous  child,   unprovided   for,  letters  of 

administration  must  be  granted  on  the  estate  in   Spalding 

county.     That  being  so,  why  not  transfer  the  record  there 

at  once  ?     When  Taylor  was  cut  off  from  Crawford  county, 

a  judgment  in  ejectment  had  been  rendered  in  Crawford,  but 

before  a  writ  of  possession  issued,  there  was  an  application 

made  to  set  aside  the  judgment,  on  the  ground,  that  there 

was  no  process  to  the  declaration.    Pending  the  application, 

a  motion  was  made  to  transfer  the  case  to  Taylor,   the  land 

in  dispute  lying  in  that  county.     It  was  granted,  and  this 

Court  affirmed  the  judgment;  mainly  upon  the  ground,  that 

if  the  judgment  in  ejectment  stood,  the  writ  of  possession 

would  have  to  issue  and  be  enforced  in  Taylor  county.     We 

think  the  two  cases  very  similar.     Both  were  new  cases, 

springing  out  of  the  original  proceedings.     And  in  both,  the 

object  was  to  set  aside  the  judgment. 

So  at  the  last  Term  of  Macon  Court,  a  will  was  offered 
for  probate  in  Sumter  and  caveated.  The  judgment  of  the 
Ordinary  was  appealed  from  to  the  Superior  Court.  In  the 
meantime,  Schley  was  carved  out  of  Sumter  and  the  con- 
tiguous  counties,  and  took  in  the  late  residence  of  the  testa- 
tor. We  held,  upon  writ  of  error,  that  the  cause  pending 
on  the  appeal  was  properly  transferred  to  Schley. 

It  is  argued,  that  a  ^c/re/^c/a^  to  reverse  a  judgment  issues 
from  the  county  where  the  judgment  was  rendered',  ^^^^ 
sent  to  the  county  of  the  defendant's  residence.  '^''^^^' ^^ 
cause  in  that  case,   the   defendant  voluntarily  removes    »-^"^ 


from 

the  county,  where  the  judgment  against  him  was  ^^^^^^^.^'^ 
But  were  he  cut  off  into  another  county,  by  Act  of  the  l^  n 
lature,  or  by  operation  of  law,  this  might  not  be  so. 
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The  judgment  of  the  Ordinary  is  not  final,  but  c*>ndiuon- 
al.  If  a  posthnmons  child  bora  and  no  suitable  provision 
is  made  for  if,  the  probaie  is  revoked  ;    that  is  tliis  case. 

This  right  to  transfer,  is  a  question  of  privilege,  rather  than 
of  constitutional  law.  And  may  be  waived  by  the  party. 
And  all  done,  up  to  that  time,  will  be  adjudged  to  be  rede 
acta.  Otherwise,  the  most  serious  inconveniences  would 
resnit.  Hence,  the  C6iirt  was  right  in  refusing  to  dismiss 
the  proceedings  because  the  county  of  Spalding  alone  and 
not  Henry,  had  jurisdiction  of  the  case. 

Judgment  affirmed. 
Bennino  J.  concurring. 

The  substance  of  the  facts  of  this  case,  was,  I  think,  as 
follows:  In  1S37,  Charles  Knight  died,  in  Henry  county,  leav- 
ing a  will.     In  that  county,  the  will  was  admitted  to  probate, 

and  letters  testamentary  on  it  were  granted  to Knight. 

He,  as  executor,  went  on  to  execute  the  will,  making  his  re- 
turns in  that  county.  In  1852,  a  motion  was  made  in  the 
Court  of  Ordinary  of  that  county,  to  set  aside  the  pro- 
bate, the  ground  of  the  motion,  being,  that  a  child  was 
born  to  the  testator,  after  the  execution  of  the  will.  Pend- 
ing this  motion,  a  moiiou  was  made  to  transfer  the  case  to 
Spalding  county,  of  which  last  motion,  the  ground  was,  that 
the  part  of  Henry  in  which,  the  testntor  resided  at  his  death, 
had  been  cut  off  from  Henry,  and  made  a  part  of  Spalding. 
This  last  motion  the  Court  granted;  and  its  judgment  Was 
affirmed  by  the  Superior  Court. 

These  being  the  fart??,  the  question  is,  whetlier  the  Court 
was  right,  in  sending  the  case  over  to  Spalding  county  ?  I 
rither  think  that  the  Court  was.  The  case  as  it  seems  to 
me  (i\\\s  witfiin  the  prin^MpIc  of  the  decision,  it)  Bain  vs. 
fFimbish,  a  d<M*i>i  m  made  at  Macon,  in  Janiiary,  1859. 

1  am  not  prepared  to  say,  that  1  thitjk,  that  the  case  w^as 
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one  in  which,  the  Act  of  the  Legislature,  cuithiJ^Tthr^ 
of  Henry,  and  making  it  a  part  of  Spalding,  did  per  ^e  de 
prive  the  Court  in  Henry  o{  jurisdicfion.     The  effect  of  that 
Act,  was,  however,  I   think,  at  hasr  this  much,  viz;  to  give 
to  anv  of  the  parties  interested   in  the  estate,  the  privilege  to 
have  the  case   transferred  to  Spalding,  at  their  option— Con- 
sequenily,  I  think,  that  if  no  party  interested  in   the  estate 
had  availed  himself  of  this  privilege,  and   insisted   upon  a 
transfer  of  the  case  to  the  new  county,   the  subsequent  acts 
of  the  Court  in  Henry,  would  have  been  binding. 
I  am  in  favor  of  affirming  the  judgment. 

McDonald  J.  dissenting. 


Richard  Koe,  cas.  ejector,  and  John  Lee  and  Sampson  Pbow- 
ELL,  tenants  in  possession,  plaintiffs  in  error,  vs.  John  Doe, 
exdem.,  John  Cato's  orphans,  Daniel  Cato,  Elijah  John- 
SON,  et  al.,  defendant  in  error. 

Where  a  purchaser  of  land,  with  iwtice  of  a  prior  unrecorded  deed»  sells  to  one, 
^oitJiout  notice,  the  old  deed  being  Mill  unrecorded,  the  liile  of  ihe  latter  will 
be  protected.— Benning  J.  dissenting. 

Ejectment,  from  Fannin  county.    Tried  before  Judge  Rice, 
at  October  Term,  1858. 

This  was  an  action  of  ejectment  brought  by  John  Doe,  up- 
on the  several  demises  of  John  Cato's  orphans,  Daniel  Cato, 
Elijah  Johnson,  and   the  executor  of  Abel   N.    Dugger,  de- 
ceased, against   Richard  Roe,  casual  ejector,  and  John  Lee^ 
and  Sampson  Prowell,  tenants  in  possession,  for  the  recovery 
of  lot  of  land  number  fifiy-seven,  (57,)  in  the  ninth  district  of 
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originally  Cherokee  now  Fannin  county,  containing  one  hun- 
dred and  sixty  acres. 

The  defendant  pleaded  the  general  issue  and  the  statute  of 
limitations. 

Upon  the  trial  on  the  appeal,  the  plaintiff  offered  and  read 
in  evidence,  a  grant  from  the  State  to  John  Cato's  orphans^ 
of  Walker's  district,  Houston  county,  for  the  land  in  contro- 
versy— ^grant,  dated  May  14th,  1847.     Next,  a  deed  of  con- 
veyance from  Daniel  Cato  to  Elijah  Johnson,  dated  25th  June^ 
1849.     This  deed  was  not  recorded,  and  its  execution  Tiras 
proved  by  one  of  the  subscribing  witnesses.    Plaintiff  next 
read  such  portions  of  the  depositions  of  witnesses,  taken  by 
commission,  as  were  descriptive  of  the  said  Daniel  Cato,  and 
went  to  identify  him  as  the  drawer  of  the  lot  in  question. 
He  proved  the  value  of  the  rent,  and  that  Lee  and  Prowell 
were  in  possession,  under  Samuel  Rutherford,  at  the  com- 
mencement of  the  suit,  and  closed. 

Defendants  moved  for  a  nonsuit,  on  the  ground,  that  plain- 
tiff had  failed  to  prove  that  Daniel  Cato  was  the  drawer  or 
grantee  of  the  land.  The  Court  refused  the  motion,  and  de- 
fendants excepted. 

Defendants  then  went  into  their  defence,  and  introduced 
a  deed  for  the  lot  in  dispute,  from  Daniel  Cato  to  George  W. 
Slappey,  dated  19th  June,  1854,  and  recorded  3d  July,  1854; 
then  a  deed  from  Slappey  to  Samuel  Rutherford,  under  whom 
defendants  hold,  this  deed  dated  2dd  June,  1854,  and  re- 
corded 3d  July,  1854.  Defendants  next  offered  in  evidence, 
a  deed  from  Elijah  Johnson  to  John  Dugger,  Junior,  and 
John  Dugger,  Senior,  executors  of  Abel  N.  Dugger,  late  of 
Autauga  county.  North  Carolina,  dated  13th  March,  1850, 
and  recorded  26th  March,  18SI.  This  deed  was  produced 
by  plaintiff,  in  response  to  a  notice  from  defendants. 

Plaintiff  offered  testimony  in  rebuttal;  and  a  great  deal  of 
evidence  was  introduced,  which  it  is  unnecessary  to  set  out 
here. 

The  great — the  main  question  in  the  case  was,  as  to  the 
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effect  of  Slappey's  notice  of  Johnson's  unrecorded  deed  from 
Cato,  upon  the  title  of  Rutherford,  Slappey's  grantee    wha 
bought    without  notice  of  said  deed,  although   his  grantor 
Slappey,  had  notice.  ' 

The  Court  below  charged  the  jury,  that  when  two  deeds^ 
are  executed  by  the  same  person,  conveying  the  same  prem- 
ises  to  diflFerent  persons,  the  one  recorded  within  twelve 
months  from  the  execution  thereof,  (if  the  feoffee  have  no 
notice  of  a  prior  unrecorded  deed  at  the  'time  of  the  execu- 
tion of  the  deed  to  him,)  shall  have  priority;  but  if  at  the 
time  of  the  execution  of  the  deed,  he  has  notice  of  the  prior 
unrecorded  deed,  then  his  deed  shall  not  have  priority,  but 
the  e\der  deed  shall  prevail. 

The  Court  further  charged  the  jury,  that  if  Slappey,  at  the 
time  he  received  the  deed  from  Cato,  had  notice  of  the  deed 
from  Cato  to  Elijah  Johnson,  then  no  title  passed  to  him 
Slappey,  and  he  gained  nothing  by  having  his  deed  recorded 
in  time,  and  the  title  was  still  in  Johnson,  or  the  Duggers,  if 
Johnson  has  conveyed  to  them.  Also,  that  it  was  not  incum- 
bent on  plaintiff  to  prove  that  Samuel  Rutherford  had  notice 
of  Cato's  deed  to  Johnson. 

Defendants  requested  the  Court  to  charge  the  jury,  that  if 
Rutherford  bought  of  Slappey  without  notice  of  the  deed  to. 
Johnson,  he  was  not  affected  by  the  notice  to  Slappey.  This 
the  Court  refused  to  charge. 

Defendants  also  requested  the  Court  to  charge  the  jury,  that 
as  John  Dugger,  Senior  and  John  Dugger,  Junior,  had  failed 
to  file  any  evidence  of  their  being  the  executors  of  Abel  N. 
Dugger,  deceased,  that  plaintiff  had  no  right  to  recover  on 
the  demise  from  them  ;  which  charge  the  Court  declined  to 
give. 

The  Court  further  charged  the  jury,  that  the  terms  <*John 
Gate's  orphans,"  in  the  grant,  implied  that  3o\m  Ca\o  was 
dead,  and  that  it  was  for  the  jury  to  determine,  ftotu  \\ve  evi- 
dence, what  person  or  persons  were  meant  and  intended  by 
the  words  "  John  Cato's  orphans.'' 
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To  all  of  which  charge  and  refusals  to  charge,  defendants 
excepted. 

The  jury  found  for  the  plaintiff,  and  defendants  tender  their 
billof  exceptions,  assigning  as  error  the  aforesaid  ruUngs, 
charges  and  refusals  to  charge,  excepted  to. 

Walker  ;  Underwood,  for  plaintiff  in  error. 

J.  R.  Brown  ;  and  Milner,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

The  only  question  we  deem  it  our  duty  to  consider  and  de- 
cide in  this  case  is  this:  Concede  that  George  W.  Slappey 
bought  of  Daniel  Cato,  the  orphan  of  John  Cato,  deceased, 
with  notice  of  the  prior  unrecorded  deed,  made  by  Daniel 
Cato  to  Elijah  Johnson,  and  sold  to  Samuel  Rutherford,  who 
had  no  notice  of  the  conveyance  to  Johnson — is  Rutherford 
protected  in  his  purchase  ? 

As   between   Johnson  and   Slappey,  the  two   immediate 
grantees  of  Cato,  the  Act  of  1837  declares,  that  Johnson^s  ti- 
tle shall  prevail.     That  Act  settles  nothing  beyond  this;  and 
such  was  the  general  decisions  of  our  State  Courts  before 
that  Act  was  passed.     A  departure  from  this  doctrine  led   to 
the  passage  of  this  Act,  as  I  am  induced  to  believe  from  in- 
formation derived  from  one  of  the  old  Circuit  Judges.     And 
so  far  as  we  are  advised,  the  adjudications  were  equally  well 
settled  and  uniform  upon  the  other  point,  namely:   That  if 
A.  buys  land  of  B.,  and  takes  a  deed  which  he  fails  to  record 
in  time,  and  B.  subsequently  sells  the  same  land  to  C,  who 
records  his  deed  in  time,  with  notice^  and  C.  conveys  to  D. 
without  notice  of  A's  deed,  and  both  C.  and  D's   deeds   are 
registered  within  the  twelve  months,  that  D.   has    priority 
over  A. 

Without  citing  any  other  authority,  which  is  scattered 
broadcast  over  the  books  of  reports,  we  rest  our  judgnrient  up- 
on the  case  of  Trueluck  and  others  against  Peoples  ctnd  oth^ 


Digitized  by 


Google 


ATLANTA,    MARCH  TERM,  1859. 


641 


Lee  et  al.  vs.  Caio  et  al. 


ersy  3  Go.  Rep.  446.  That  case,  it  is  true,  was  not  decided 
under  the  Act  of  1S37.  But,  as  wc  have  already  said  the 
point  we  are  discussing  is  not  provided  for  by  that  Act.'  But 
Trueluck  against  Peoples  was  referred  to  and  affirmed  in 
Herndon  and  others  vs.  Kimball  and  others,  7  Ga.  Rep.  43^^ 
And  this  latter  decision  was  upon  a  deed  made  in  I839 

The  facts  of  the  case  in  2d  Georgia,  were  identical  with 
the  facts  in  this  case.     The  learned  Judge,  (Warweh,)  in  de- 
livering the  opinion  of  the  Court,  says:  "It  is  ^settled  rule 
that  if  one  affected  with  notice,  conveys  to  one  without  nol 
tice,  the  latter  shall  be  protected  equally  as  if  no  notice  ever 
existed.     So,  where  one  icithout  notice,  conveys  to  one  with 
notice,  the  purchaser  tvith  notice  will  be  protected ;  for  oth- 
erwise, a  bona  fide  purchaser  might  be  deprived  of  the  bene- 
fit  of  selling  his  property  for  its  full  value.''      And  this  rule 
is  sustained  by  innumerable  precedents. 

And  it  occurs  to  me,  that  it  is  founded  in  reason.  If  the 
second  grantee,  from  the  same  vendor  who  buys,  acquires 
the  priority  over  the  old  unrecorded  deed,  why  should  not 
the  vendee  of  the  second  grantee,  who  purchases  without  no- 
tice, be  equally  protected  ?  If  the  laches  of  the  first  grantee, 
in  not  having  his  deed  recorded  in  time,  is  made  the  reason 
for  giving  precedence  to  the  second  purchaser,  without  no- 
tice^ does  it  not  operate  with  equal  force  in  favor  of  the  inno- 
cent purchaser  without  notice,  from  the  second  grantee  with 
notice?  It  is  by  the  same  laches  that  this  second  purchaser 
is  enabled  to  perpetrate  a  fraud  upon  his  innocent  vendee. 

It  is  said  that  he  may  resort  to  his  warranty,  and  thus 
cause  the  loss  to  fall  upon  the  right  person.      The  same  ar- 
gument would  apply  as  between  the  two  original  grantees 
from  the  same  vendor.      And  yet  the  Legislature  has  not 
deemed  that  a  satisfactory  reason  ;  and  hence  passed  the  Act 
of  1837.     A  warranty  is  not  always  given  ;  and  the  warran- 
tor may  be  irresponsible.      Moreover,  it  is  not  disputed  but 
that  there  are  a  class  of  cases,  where  this  principle  does  ob* 
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tain.  Why  should  it  prevail  in  any  case,  if  the  foregoing  re^ 
ply  is  satisfactory  ?  Neither  law  nor  equity  ever  looks  be- 
yond an  innocent  purchaser,  but  spreads  its  broad  a3gis  over 
him. 

Agstiu,  it  is  contended  that  this  doctrine  is  illogical.  For, 
say  counsel,  if  the  first  purchaser  with  notice  takes  nothing, 
how  can  he  convey  a  title  to  a  bona  fide  vendee  ?  When  A. 
cells  in  fee  to  B.,  has  he  any  thing  left  ?  And  yet  it  is  yielded, 
for  the  statute  so  declares,  that  if  B.  fails  to  record  in  time, 
A,  may  subsequently  sell  the  same  land  to  C.  The  right,  in 
both  cases,  depends  upon  the  law  which  may  regulate  the 
rights  of  the  parties,  as  to  justice  shall  seem  proper. 

But  I  forbear  to  elaborate  any  further.  Such  being  th« 
settled  rule  in  this  State,  and  out  of  it,  prior  to  the  passage  oi 
the  Act  of  1837,  (which,  so  far  from  discountenancing,  ra- 
ther favors  the  doctrine,  by  inference  at  least,  for  which  we 
are  conteflding;)  and  of  this  Court  since  the  unanimous  de- 
cision of  this  Court  in  TVue/wcAr^j  case,  in  1847;  and  the 
General  Assembly,  with  full  knowledge  of  the  old  law,  not 
having  seen  fit  to  disturb  it,  we  think  it  best  to  adhere  to  the 
practice,  however  ingenious  and  plausible  the  argument  sub- 
mitted to  the  contrary,  until  changed  by  statute  to  operate 
prospectively.  To  overrule  all  past  adjudications,  whether 
ill  or  well  founded,  whether  with  or  without  sufficient  au- 
thority, and  establish  a  contrary  rule,  would  be  to  overtlirow 
a  vast  number  of  land  titles  in  this  State.  No  Court  ought 
to  do  this. 

Judgment  reversed. 

McDonald  J.  concurred. 

Bennino  J.  dissenting. 

Cato  was  the  drawer  of  the  land.  He  made  a  deed  for  it 
to  Johnson ;  afterwards,  he  made  a  second  deed  for  it  to 
Slappey,  but  giving  Slappey  notice  of  the  first  deed.     Slap- 
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pey,  afterwards,  made  a  deed  for  the  land,  to  Rutherford  who 
it  is  to  be  presumed  ^  pro  hoc  vice,  received  the  deed,,  without 
notice  of  the  deed  to  Johnson.  The  deed  to  Johnson,  was 
not  recorded  within  twelve  months  from  its  date;  the  other 
two  deeds  were  recorded  within  twelve  months  from  their 
respective  dates. 

These  were  the  facts.  And  the  question  is,  which  had  the 
title,  Johnson  or  Rutherford  ? 

The  decision  of  the  Court  below  was,  that  Johnson  had 
the  title  ;  and  that  decision  was,  I  ihink,  right. 

If  Rutherford  had  the  title,  he  must  have  acquired  it  from 
Slappey.  But,  he  could  not  have  acquired  it  from  Slappey. 
That  is  forbidden  by  a  rule  of  the  common  law,  and  also,  by 
a  statute;  and  there  is  nothing  to  gainsay  the  rule,  or  the 
statute. 

What  rule?  The  rule,  that  he  who  has  no  title  himself, 
can  convey  none,  to  another.  Slappey  had  no  title  himself; 
he  purchased  from  Cato,  a  person  who  had  no  title,  he  hav- 
ing parted  with  the  title  to  Johnson,  and  purchased  with  no- 
tice of  that  fact  Therefore  Slappey  had  no  title  himself; 
and  he  having  no  title,  the  common  law  rule  says,  that  he 
could  convey  none  to  Rutherford. 

What  statute  ?     The  Registry  Act  of  1837.     A  part  of  the 
fourth  section  of  that  Act  is  as  follows:  '^  In  all  cases  where 
two  or  more  deeds  shall,  hereafter,  be  executed  by  the  same 
person,  or  persons,  the  one  recorded  within  twelve  months 
from  the  time  of  execution,  (if  the  feoffee  have  no  notice  of  a 
prior  deed  unrecorded  at  the  time  of  the  execution  to  him  or 
her,)  shall  have  preference.''     These  words  say,  by  implica- 
tion, that  if  this  feoffee  do  have  notice  of  a  prior  deed  unre- 
corded, at  the  time  of  the  execution  of  the  deed  to  him  or 
her,  iheprior  deedy  and  not  his,  should  have  the  preference. 
That  the  words  say  this,  by  implication,   I  suppose,  I  may 
assume. 

Slappey,  at  the  time  of  the  execution  of  the  deed  to  hira, 
had  notice  of  the  prior  unrecorded  deed  to  Johnson.     There- 
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fore,  by  the  implication  in  the  statute,  that  deed  had  the  pre- 
ference over  his.  But  to  let  his  deed  convey  the  title  to  Ruth- 
erford, would  be  to  give  his  deed  a  preference  over  that  deed. 
It  is  true,  then,  that  the  statute  forbids,  that  Rutherford 
should  have  acquired  title  from  Slappey. 

Is  there  anything  to  gainsay  this  double  inhibition  ;  an 
inhibition  of  both  the  common  law  and  a  statute.  It  was 
argued,  that  there  were  two  things  to  do  so  5  the  one,  the 
spirit  of  this  same  statute;  the  other,  a  decision  of  this 
Court. 

As  to  the  former,  T  say  first,  that,  if  the   letter  of  a  statute 
is  plain,  we  are  not  at  liberty  to  leave  the  letter,  for  what,  we 
may  fancy  to  be  the  spirit,  unless  sticking  to  the  letter  would 
lead  to  some  very  bad  consequences.     This,  I  dare  say,  w^ill 
be  conceded.     Here,  the  letter,  though,  to  be  implied,  is  plain. 
That  the  statute  means  to  say,  by  implication,  that  the  first 
deed  shall  have  the  preference  over  the  second,  if  the  taker 
of  the  second,  have  notice  of  the  first,  none  will  deny.      -A.nd 
sticking  to  this,  as  the  letter,  would  not  lead  to  any  very  bad 
consequences.     The  effect  of  doing  so,  would  be,  to  give  to 
Johnson,  the  land;  to  Rutherford,  damages  for  the  breach  of 
Slappey's  warranty  to  him;  for  it  is  to  be  presumed,  that  he 
has  a  warranty  from  Slappey.     That  is  to  say,  the  effect  would 
be,  to  put  the  loss  on  Slappey,  the  very  person  who  ought  to 
bear  it,  for  it  is  he  that  is  the  guilty  party ;  it  is  he  that  bought 
with  notice  of  the  prior  deed.     Sticking  to  the   letter   then, 
would,  by  putting  the  loss  on  the  right  party,  lead  to  good 
instead  of,  to  evil,  consequences;  not  sticking  to  it,  but  fol- 
lowing the  supposed   spirit,  and  giving  the  land  to  Ruther- 
ford, would  be,  to  transfer  the  loss  from  his  warrantor,  Slap- 
pey, a  guilty  party,  to  Johnson,  an  innoceritparty.    This  be- 
ing so,  it  follows,  from  the  principle  assumed,  that  we  ought 
not  to  depart  from  the  letter  of  the  Act,  to  follow  the  sup- 
posed spirit  of  it. 

Secondly :  It  is  by  no  means  clear,  that  the  case  of  Ruth- 
erford, is  within  even  the  spirit  of  the  Act,     What   is  the 
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«pirit  of  the  Act?     Is   it,  that  he  who  buys  by  the  record, 
shall  be  protected  by  the  record  ?     So  broad  as  that,  it  can 
not  be,  I  say.     There  are  some  cases  in  which,  he  who  buys 
by  the  record,  will  yet,  not  be  protected  by  the  record  ;  as  ihe 
case  in  which,  he  takes  a  second  deed,  without  notice  of  the 
first,  and  before  the  first  has  been  recorded,  but  takes  it  be 
fore  the  time  for  recording,  the  first,  has  expired,  and,  subse 
quently,  but  within  what  remains  of  that   time,  the  first  is 
recorded ;  secondly,  the  case  in  which,  the  deed  the  record 
of  which,  he  follows,  is,  a  forgery;  thirdly,  the  case  in  which 
the  deed,  the  record  of  which,  he  follows,  is  one  thai  was 
never  delivered.     In  none  of  these  three  cases,  does  the  pur- 
chaser  acquire  any  thing,  although,  in  each,  he  follows  the 
indication  of  the  record,  as  to  where  the  title  is.     And  we  may 
well  argue,  that  cases  analogous  to  any  of  these  ought  to 
keep  company  with  these,  and  share  their  fate.     The  case  in 
hand,  is  analogous  to  the  last  two  pf  these.     It  is  a  case  in 
which,  one  of  the  deeds  on  record  was  aroirf  deed  ;  the  deed 
from  Cato  to  Slappey.     That  deed  was  void,  because  Cato 
had  previously  conveyed  all  his  interest  in  the  land,  to  John- 
son, and  Slappey,  when  he  took  that  deed,  knew  that  Cato  had. 
The  two  cases  referred  to,  are  also  cases  in  which,  a  deed 
on  record  is,  void.     True,  in  them,  the  deed  is  void  for  a  dif- 
ferent reason  ;  in  the  one,  for  being  a  forgery;  in  the  other, 
for   never  having  been  delivered.     But  what  of  that?     It 
is  the  eflfect  that  is' material,  and  not  the  cause,  and  the  effect 
is  the  same  in  each  of  the  three  cases,  namely,  that  the  deed 
in  each  is  void- 
Then  there  is  analogy  between  the  case  in  hand,  and  these 
two  cases  of  the  forgery  and  the  non-delivery  of  the  recorded 
deed.     It  is  also. true,  that  it  must  be  admitted  that  there  is 
analogy  between  the  case  in  hand,  and  a  case  which  is  cer- 
tainly within  the  Act.     Suppose   Slappey  had  bought  from 
Cato,  without  notice  of  Cato's  previous  sale  to  Johnson,  and 
had  recorded  his  deed   in  twelve  months  from  its  date.     In 
that  case,  Slappey  would  have  got  the  title  over  Johnson,  and 


Digitized  by 


Google 


646  SUPREME  COURT  OF  GEORGIA. 

Lee  et  al.  v».  Calo  et  al. 


yet  it  would  be  true,  that  he  would  have  got  it,  from  a  man 
who  had  no  title  himself— Calo  having  previously  parted 
with  all  his  title  to  Johnson.  The  Act  would,  by  its  express 
words,  cover  this  case.  The  question,  then,  is,  which  would 
be  the  more  conformable  to  the  spirit  of  the  Act,  that  the 
case  in  hand  should  be  made  to  keep  company  with  this 
case,  or  that  it  should  be  made  to  keep  company  with  the 
other  two  cases.  That  is  a  question  to  which,  there  are  two 
sides.  And  if  that  is  so,  then,  the  case  ought  to  be  made  to 
keep  company  with  those  two  cases — seeing,  that  to  make  it 
do  so,  would  be  to  follow  both  the  letter  of  the  Act,  and  the 
rule  of  the  common  law.     What  these  are,  We  have  seen. 

I  say,  then,  that  it  is  true,  that  this  is  a  case  in  which  we 
are  not  at  liberty,  to  leave  the  letter  of  the  Act,  to  follow  what 
we  may  imagine  to  be  the  spirit  of  it,  because,  first  it  is  plain 
what  the  letter  is;  and,  secondly,  is  not  plain,  but  that  the 
spirit  goes  with  the  letter. 

But  is  there  not  a  decision  adverse  to  this  conclusion — the 
decision  in  Trueluck  vs.  Peoples ,  3  Kelly. 

I  say  no,  and,  for  two  -reasons : 

First,  that  decision  was  not  made  on  this  Act  of  1837,  but, 
on  the  previous  registry  Acts — and  not  one  of  those  Acts  con- 
tain a  provision  similar  to  the  provision  in  this  Act  of  1837. 
The  Act  of  1767,  contains  a  different — an  opposite  provision 
to  that  and  one  expressed  in  the  strongest  language.      The 
provision  in  this  Act  of  1837,  is,  that  if  the  second  purchas- 
er have  notice   of   the  previous   purchase,    that   purchase 
shall  have  the  preference  over  his,  although  the  deed  in  that 
previous  purchase,  may  not  have  beeii  recorded  within  the 
prescribed  time,  and  his  deed  may  have  been  recorded  with- 
in the  prescribed   time.     The  provision  in  the  Act  of  1767, 
prescribes  a  time  within  which  it  says  that  ail   deeds    must 
be  recorded  ;  it  then  uses  these  words  ;  "  In  failure  of  which, 
all  such  as  are  lawfully  and  regularly  registered  as  aforesaid, 
shall  be  deemed,  taken,  and  construed,  to  be  prior,  and  shall 
take  place,  and  be  recoverable,  before  any  and  every  deed. 
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conveyance,  or  mortgage,  which  has  not  been  lawfully  regis- 
tered as  above."  Prince j  158.  This  is  a  provision  on  the 
very  letter  of  which,  Trueluck  and  Peoples  can  well  stand. 
In  that  case,  the  first  deed  was  not  recorded  in  the  prescribed 
time — the  second  was,  and  when  that  is  so^  the  statute  says 
that  the  second  shall  have  the  preference,  and  it  does  not  say 
chat  this  preference  shall  depend  on  whether  the  second  pur- 
chaser has,  or  has  not  notice  of  the  first  purchasa  Alto- 
gether different  is  the  letter  of  the  Act  of  1837. 

Again,  the  decision  in  Trueluck  vs.  Peoples,  is  put  on  the 
equity  principle,  that  a  purchaser  of  the  legal  title,  without 
notice  of  the  equitable  title  from  a  purchaser  with  notice  of 
that  title,  gets  the  whole  title,  both  legal  and  equitable.     This 
principle,  I  do  not  deny;  but,  I  may  remark,  that  if  it  is  now 
an  established  one,  its  establishment  has  been,  not  without 
dissent  and  opposition.     But,  in  my  opinion,  the  case  was 
not  one  in  which  the  principle  could  apply.     The  cases  ia 
which  that  principle  applies,  are  cases  in  which,  the  pur- 
chaser acquires  the  legal  title.     The  rule  is  founded  on  ano- 
ther equity  rule;  namely,  the  rule  that  where  the  equities 
are  equal,  the  legal  title  shall  prevail.     The  equity  of  a  pur- 
chaser without  notice,  must  be  equal  to  the  equity  of  any 
other   claimant  whatever,  for  he  parts   with  his  money,  and 
does  so,  without  fault  in  himself.     He  has  the  legal  title ;  and, 
thus,  he   stands  one  point  ahead  of  every  other  claimant 
whatever.     Consequently,  he  must  be  able  to  prevail  over  all 
competitors.     The  case  in  which,  this  principle  applies,  hap- 
pens when  A.  holding  property  in  trust  for  B.  sells  it  to  C., 
with    notice  of  the  trust,   and  C.   sells  it   to  D.  without  no- 
tice of  the  trust.     Here  C.  acquired   the  legal  title,  although, 
he  purchased  with  notice  of  the  trust ;  consequently  he  can, 
and  does   transmit  that  title  to  D.,  who  thereby  becomes  the 
holder  of  the  legal   title,   without  notice  of  the   trust.     But, 
in  the  Trueluck  case,  the  purchaser  without  notice,  never 
acquired  the  legal  title.     Purchasing  from  one  who  pvirchas- 
ed  with  notice  of  the  trust,  he  purchased  from  one  who  bad 
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no  title  of  any  sort  to  convey ;  and  therefore,  he  could  not 
have  acquired  the  legal  title.  Of  course,  this  is  said  on  the 
supposition  that  the  registry  Acts  are  to  belaid  out  of  the 
question,  and  that  the  case  is  to  be  considered  as  one  govern- 
ed by  the  common  law,  and  the  principles  of  equity.  That 
is  the  way  in  which,  it  seems  to  have  been  considered  by 
the  Court  deciding  it.  The  Trueluck  cuse^  then,  was,  I  say, 
put  on  a  principle  that  does  not  apply  to  such  a  case,  as  it 
was.  And  the  point,  whether  that  principle  did  or  did  not, 
apply  to  the  case,  was  not,  as  far  as  appears,  before  the  Ck)urt 
It  seems  to  have  been  assumed,  on  all  hands,  as  a  matter  of 
course,  that  the  principle  did  apply  to  the  case.  The  atten- 
tion of  the  Court  not  having  been  drawn  to  the  point,  the 
decision  would  be  worth  little  as  a  precedent  on  the  point, 
even  if  it  were  true,  that  the  decision  were  not  on  a  difier>- 
ent  statute  from  that,  involved  in  the  present  casa 

For  these  reasons,  I  dissent  from  the  judgment   of  the 
Court. 


-^— jgJoHN  Cobb,  junior,  plaintiff  in  error,  vs.  The  State   of 
"^  ^  Georgia,  defendant  in  error. 

27    wS 
el24  7m 

I  27  648  |1.]  It  was  not  error  for  the  presiding  Judge  to  adrise  the  Sheriff  to  cause  the 
1196  768  Constables  of  the  county  to  summon  a  large  number  of  persons  qualified  to 
Berve  as  jurors,  living  in  remote  parts  of  the  county,  to  attend  at  the  Court 
House  on  the  day  appointed  for  the  trial,  that  tales  jurors  might  be  summoned 
■with  convenience, 
p.]  It  is  not  error  for  the  Court  to  allow  the  testimony  of  witnesses  taken 
down  in  writing  to  be  read  over  to  them  in  the  presence  of  the  jury,  for  the 
purpose  of  correcting  errors  which  may  hare  been  committed,  in  -writing  it 
down. 

13.]  A  letter  addressed  to  and  read  by  or  to  a  defendant  on  his  trial,  to  -which  he 
makes  a  verbal  reply,  may  be  read  in  evidence  to  enable  the  jur^  to  under- 
stand the  reply,  but  not  as  evidence  of  itself. 
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[4.]  That  a  verbal  reply  to  a  written   request  made  in  a  letter,  was  made  in  the 
Penitentiary  to  the  principal  keeper  thereof,  constitutes  no  objection  in  law 
to  its  admissibility   in  evidence  against  the  party   making  it,   if  voluntarjjy 
made,  and  drawn  out  by  the  exercise  of  no  improper  influence. 
[5.]  When  a  defendant,  who   is  jointly  indicted  with  another  for  murder,  who 
has  pleaded  guilty  to  the  charge,  is  appealed  to  by  that  other,  wjio  must  know 
his  guilt,  if  guilty,  to  confess  the  crime,  and  he  simply  refuses  to  confess,  but 
does  not  deny  his  guilt,  the  circumstances  may  be  given  in  evidence  to  the- 
jury. 
[6.1  The  Supreme  Court  will  not  control  the  presiding  Judge  in  the  Court  be- 
low, who  heard  the  evidence  and  tried  the  cause,  in  deciding  how  far  the  re- 
marks of  counsel  are  warranted  by  the  evidence  before  the  jury,  when  it  is- 
not  clear  that  they  were  unwarranted, 
p.]  Witness  may  answer  whether  an  instrument  which  he  has  heard  described,, 
but  has  never  before  seen,  answers  the  description  given,  or  is  the  same  in- 
strument, and  if  he  make  an  improbable  statement,  it  may  be  made  the  sub- 
ject of  comment  before  the  jury. 
f  8.1  No  error  in  the  charge  of  the  Court  to  the  jury  that  one  positive  witness,. 
U  to  be  believed,  rather  than  many  negative  witnesses  to  the  same  point.    It 
does  not  differ  from  the  legal  principle,  that  the  existence  of  a  fact  testified 
to  by  one  positive  witness  is  rather  to  be  believed,  than  that  such  fact  did  not 
exist,  because  many  witnesses  who  had  the  same  opportunity  of  observation 
swear  that  they  did  not  see  or  know  of  its  having  transpired. 

Murder,  in  Fulton  Superior  Court.    Tried  before  Judg& 
Bull,  at  October  Term,  1858. 

The  following  is  the  bill  of  exceptions,  upon  which  this 
case  was  heard,  and  which  with  the  opinion  delivered  by  the 
Court,  contains  all  the  facts  necessary  to  a  full  understanding 
of  the  points  adjudicated. 

Georgia,  Fulton  County: 

Be  it  remeinbered,  That  during  the  October  Term,  eigh- 
teen hundred  and  fifty-eight,  of  the  Superior  Court  of  said 
county,  his  Honor,  Orville  A.  Bull,  Judge  of  said  Court 
presiding,  the  case  of  the  State  of  Georgia  vs.  John  Cobbr 
jr.,  being  an  indictment  for  murder,  was  called,  aud  \v\\.Vv 
consent  of  parlies,  set  down  for  trial  on  a  given  faiute  da^ 
in  said  term;  after  which  his  Honor,  the  presiding  Judge, 
advised  the  Sheriff  to  cause  the  different  constables  of  tbe 
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county  to  summon  a  large  number  of  persons,  qualified  to 
serve  as  jurors,  living  outside  of  the  city  of  Atlanta,  and  in 
remote  parts  of  the  county, and  have  them  at  the  court-house 
on  the  day  appointed,  in  order  that  a  jury  might  be  had,  which 
the  Court  thought  otherwise  impossible.     This  suggestion 
was  given  to  the  Sheriff,  and  notice  of  it  was  not  communi- 
cated by  the  presiding  Judge  to  the  defendant,  or  his  coun- 
sel, in  time  to  enable  them  to  urge  it  as  a  cause  of  challenge, 
because  the  Court  had  no  doubt,  and  has  none  now,  that  the 
counsel   knew  it  at  the   time   the  jury  were  empanneled. 
When  the  day  of  trial  arrived,  many  of  the  persons  so  sum- 
moned by  the  constables,  being  in  attendance  under  the 
above  named  order,  were  put  upon  the  defendant  as  tales 
jurors,  though  not  until  after  having  been  selected  as  such  from 
among  the  by-standers,  by  the  Sheriff,  under  the  usual  order 
from  the  Court,  given  at  the  time,  directing  him  to  take 
whom  he  pleased  from  the  by-standers  at  large :  and  the 
panel  was  made  up  from  the  by-standers  at  large.     To  this 
•node  of  bringing  in,  summoning  and  selecting  said  tales 
jurors,  and  to  the  first  above  mentioned  order  and  instruc- 
tions of  the  Judge  to  the  Sheriff,  and  through  him  to  the 
Constables,  the  defendant  excepts  and   assigns  the  same  for 
terror.     No  objection  being  intimated  at  the  time  of  empan- 
neUng  the  jury,  and  no  evidence  oflfcred  afterwards  that  the 
defendant  and  his  counsel  did  not  know  a  fact  so  notorious. 

From  said  tales  jurors  and  others,  and  from  the  regular 
panels,  a  jury  was  impanneled  and  sworn  to  try  the  prison- 
er, when  the  following  evidence  was  introduced,  under  the 
circumstances,  and  objections  hereinafter  detailed,  to-wit: 

The  State  first  introduced  James  Hill,  who  being  duly 
sworn,  testified  as  follows :  He  was  coming  up  the  McDon- 
ough  road  about  three  miles  from  the  Court-house,  Mr. 
Little  and  Mr.  Gammon  hailed  to  witness  and  said,  there 
was  a  man  in  a  bad  fix:  witness  got  out  of  his  wagon,  went 
down  to  the  body  of  the  man ;  tried  to  get  him  to  speak  but  he 
could  not;  made  an  efl*ort  to  do  so;  left  him;  then  came  on 
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back  to  the  road,  making  search  if  they  could  find  any  wea- 
pons.    In   doing  so,  saw  where   he  had  been  dragged  over 
leaves  and  bushes  and  a  couple  of  poles  ;  got  to  the  edo-e  of 
the  road,  a  little  boy  was  with  them.     The  boy  was  looking 
about,  saw  a  leather  string ;  caught  hold  of  it ;  pulled  it  up  out 
of  the  leaves ;  a  slung-shot  was  fastened  to  it.     Witness  took 
hold  of  the  ball  and  looked  at  it;  handed   it  to  some  other 
person.      Told  Mr.  Little  and  Mr.  Gammon  to  remain  there; 
W.  carae  on  to  town  after  the  coroner  and  physician.     This 
was  on  the  8th  day  of  April,  185S,  in  the  county  of  Fulton  J 
the  body  was  30  steps  from  the  slung-shot  and  near  the  track 
where  the  body  was  dragged ;  did   not  examine  the  slung- 
shot  very  particularly;  thinks  he  would  know  it  if  he"  were 
to  see  it ;  the  one  exhibited  in  Court  is  the  one  found  there 
on  that  day.     The  condition  of  the  deceased  was  very  bloody; 
his  mouth  was  full  of  blood;  his  head  was  very  bloody; 
saw  a   vehicle  thereabouts  next  day  on  the  opposite  side  of 
the  road — one  horse — no  animal  to  it.     It  had  formerly  had 
a  top  to  it,  which  was  sawn  oflf;  did  not  know  the  deceased; 
his  age  was  about  sixty  years;  had  on  home-made,  woolen 
clothes ;  the  deceased  lived  from  Thursday  evening  until 
Monday  morning;  it  was  between  four  and  six  o'clock;  W. 
went  to  the  place  where  deceased   was ;  the  vehicle  was  a 
carry-all  and  about  a  hundred  yards  distant  from  the  road. 
This  was  on  the  McDonough  road,  you  go  out  McDonough 
street  to  get  in  said  road.     Mr.  Little's  brick-yard  is  on  the 
right  hand  side  of  the  road ;  it  is  on  a  direct  route  to  the 
place  where  deceased  was  found.     The  brick-yard  is  about  a 
mile  from  town.     This   brick-yard  is  two  and  a  half  miles 
from  the  place  where  deceased  was  found.     Geo.  W.  Mobb's 
house  is  on  the  road  you  go  from  Atlanta  to  the  scene  of  the 
killing.     His  house  is  about  a  mile  from  the  place  where  de- 
ceased was  found. 

The  State  next  introduced  Josiah  Gammon,  >w\\o  \)e\T\s 
duly  sworn,  testified  as  follows  :  Witness  and  his  wife  weie 
in  town;  started  home,  and  as  they  went  on  saw  Mr,  LUtlev 
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he  and  a  negro  man  about  starting  down  the  road;  W,  and 
wife  stopped  a  while  and  went  on  with  them;  got  down  to 
witness's  house.  Hutchins,  Little  and  W.  went  on  down  the 
road  to  where  deceased  was;  when  they  got  there  he  was 
lying  on  his  side  rather;  saw  Mr.  Hill  and  his  wife  coming 
up  the  road ;  said  to  him  there  was  a  man  in  a  bad  fix.  Mr. 
Casey  and  family  came  up;  they  were  looking  around;  Mr. 
Casey's  little  boy  picked  up  a  slung-shot ;  said,  what  is  this  ? 
The  parties  present  concluded  to  send  Mr.  Hill  on  to  town 
after  the  coroner  and  doctor ;  soon  after  he  left,  several  came 
up.  Mr.  Garrison  sent  to  the  house,  got  some  rags  and  wa- 
ter and  washed  the  dry  blood  out  of  deceased's  mouth.  He 
was  meved  to  the  house  of  Mr.  Aaron  Garrison.  It  was  on 
the  8th  day  of  April,  1858,  on  Thursday  evening;  thinks 
the  sun  was  about  one  and  a  half  hours  high ;  it  was  in  the 
county  of  Fulton.  The  slung-shot  was  found  about  twenty- 
five  or  thirty  steps  from  the  body  of  deceased;  thinks  "he 
would  know  the  slung-shot  if  he  were  to  see  it;  thinks  the 
one  exhibited  in  Court  is  the  same  one  found  near  the  body 
of  deceased.  It  was  about  twenty-five  or  thirty  steps  from 
the  road  where  they  found  deceased.  The  slung-shot  was 
found  near  the  road-side  and  near  the  place  where  it  was 
found,  was  some  blood  found  on  the  leaves;  knows  where 
the  brick-yard  is,  near  Mr.  Little's.  There  is  a  house  be- 
tween the  brick-yard  and  Mr.  Little's;  some  one  was  living 
in  it  at  the  time.  These  points  are  all  on  the  McDonough 
road;  you  go  out  McDonough  street  to  get  into  said  road  in 
going  out  from  town. 

Cross-Examined. — It  may  be  nearly  one-fourth  of  a  mile 
from  where  W.  and  Little  left  the  negro,  to  where  deceased 
was  found.  It  was  woods  all  the  way  down  from  the  road 
to  where  they  found  deceased  ;  did  not  see  the  negro  after 
leaving  him  until  nearly  dark.  From  the  time  the  negro  left 
witness  until  Hutchins  told  him  of  the  condition  of  deceased, 
was  about  thirty  minutes ;  the  negro  was  going  in  the  direc- 
tion where  the  body  was  found;  it  was  a  negro  man  ;  thinks 
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it  was  about  two  miles  from  the  brick-yard  to  where  th    h 
dy  was  found.     W.  thinks  widow  Cole  lived   in   the  h      ^ 
between  the  brick-yard  and  Mobb's ;  thinks  it  was  abo     ^^ 
mile  from  Mobb's  to  where  the  body  was  found.     Th 
gro  was  on  his  way  for  wood  at  the  time  \V.  left  him. 

The  State  next  introduced  Lawrence  Hutchins,  who  bfe' 
duly  sworn,  testified  as  follows :  Joseph  Gammon,  Mr.^  Littl 
and  W.  were  together  when  they  found  the  body.     JVfr  jr  ;* 
tie's  black   man  first  told  W.  about  the  body.     M|.  £;**]  ' 
Gammon  and  W.  went  to  the  place  where  the  body  was  •  the' 
body  was  about  twenly-five  or  thirty  steps  from  the  road  • 
was  not  acquainted  with  him;  he  was  badly  hurt^  did  not 
see  any  carriage  about  there  that  day  or  the  next;  saw  a 
slung-shot;  was  not  there  when  it  was  found. 

Cross- Examined. — Witness  was  about  a  half  mile  from 
where  the  body  was  found. 

The  State  next  introduced  Dr.  Willis  F.  JVestmoreland^ 
who,  being  duly  sworn,  testified  as  follows:  He  was  the  phy. 
sician  who  attended  Mr.  Landrum ;  saw  him  first  in  the 
road  near  where  he  was  murdered;  saw  him  next  at  Mr. 
Garrison's;    saw  many   wounds    upon    him;  had   several 
wounds  upon  the  head,  some  e;ght  or  ten ;  his  skull  was 
fractured;  broken  probably  into  twenty  pieces;  he  was  able 
to  speak  when  W.  saw  him,  but  was  not  rational ;  he  liYed, 
from  Thursday  evening  until  Monday  morning  after.    Blows 
upon  the  head  caused  his  death.     He  died  at  Mr.  Garrison's 
in  this  county;  was  first  called  to  him  on  Thursday,  some- 
where about  1st  of  April,  1858;  sometimes  he  would  speak 
and  give  his  right  name  and  then  some  other.     He  was  not 
rational ;  was  not  acquainted  with  Vv\m\)efoTe.    The  wounds 
were  inflicted  with  a  blunt  instrument-,  one  of  the  wounds 
seemed  to  be  bruised;  inflicted  with  an  instrument, bT\xvsvt\g 
with  contusion  around   it;    the  other  was  \acexaied — \otii. 
(The  slung-shot  was  here  presented.)     Thinks  it  would  caua^ 
such  wounds;  a  number  of  the  wounds  must  have  beenin- 
flicted  with  a  round  instrument^   breaking  the  skiu  only  lu 
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one  place  in  the  center  and  contusion  immediately  around ; 
saw  the  deceased's  coat ;  it  was  a  siiort  coat  with  pockets  in 
the  side;  thinks  it  was  a  sack  made  of  yellow  or  brown 
jeans ;  no  other  garments  W.  can  describe.  W.  got  to  the 
wounded  man  after  dark;  the  blood  was  dry  on  his  clothing; 
thinks  it  would  require  several  hours  to  dry  as  it  was. 

Cross- Examined, — Thinks  he  left  town  about  deep  dusk 
to  go  out ;  the  deceased  gave  his  name  several  times  Samuel 
Landrum;  could  not  say  from  the  condition  the  deceased 
was  in  when  he  saw  him,  when  he  was  wounded. 

The  State  next  introduced  Silas  B,  Kent^  who  being  duly 
sworn,  testified  as  follows :  He  is  acquainted  with  John  Cobb, 
jr.;  Witness  was  working  at  Mr.  Williams's  brickyard  1st  of 
April,  1858.  It  is  outside  of  the  incorporation  on  McDon- 
ough  road ;  was  working  there  the  time  Mr.  Landrum  was 
killed  ;  heard  of  his  death  the  day  after  it  happened.  The 
day  the  killing  took  place  witness  was  working  at  the  same 
place;  saw  on  the  day  of  the  killing  the  gentleman  that  got 
killed  pass  in  a  little  carry-all  and  then  saw  Mr.  Jones,  Mr. 
Cobb  and  another  man  pass ;  did  not  know  the  other  man 
at  the  time;  has  since  found  out  it  was  Mr.  Crockett.  The 
vehicle  in  which  the  old  man  was  riding  had  one  mule  to  it; 
it  did  not  have  any  top ;  did  not  notice  it  particularly;  did 
not  notice  the  man  in  it  much;  saw  them  all  when  they 
crossed  the  branch ;  the  man  in  the  buggy  was  ahead ;  Cobb 
and  Jones  and  the  other  man  were  not  right  up  with  the  old 
man — close  behind;  this  was  between  ten  and  eleven  o'clock. 
W.  has  known  Cobb  and  Jones  about  five  years ;  did  not 
know  Crockett  at  the  time  ;  saw  him  several  times  since,  here 
in  jail  and  when  he  was  executed;  W.  is  positive  Cobb  and 
Jones  were  following  the  old  man  in  the  carry-all  at  the  time 
mentioned.  When  W.  alludes  to  John  Cobb,  he  means 
young  John  Cobb.  (Witness  here  pointed  out  the  defendant 
in  the  court-house.)  They  were  going  down  McDonough 
road  when  W.  saw  them ;  saw  them  about  two  hundred 
^yards  before  they  got  out  of  sight     When  W.  last  sawthena 
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they  were  going  down  McDonough  road.  Two  of  the  Mt 
Helton's,  Mr.  Cox,  Mr.  Archibald  Brown  and  Mr.  WiJham» 
were  at  the  brickyard  the  time  W.  was  at  work  there;  say* 
he  sees  Mr.  Jones  in  the  court-house — points  him  out  Wher> 
W.  last  saw  Cobb  and  Jones  and  this  other  man,  they  wer& 
still  together. 

Cross  Examinel—SsLys  he  is  eighteen  years  of  age ;  it  was 
about  fifty  yards  from  McDonough  road  to  where  they  were- 

at  work  ;  was  doing  regular  work  when  parties  passed pitch- 

ing  brick  ;  does  not  remember  any  other  persons  that  passed 

the  day  of  the  killing;  recollects  seeing  some  ladies  pass 

the  Misses  Robinson ;  Mr.  Brown  said  he  thought  he  knew 
the    old  man  in  the  carry-all ;  never   noticed  particular  the 
third  perso^n  with  Jones  and  Cobb;  thought Cockett  was  the- 
man  from    his   looks  afterwards ;  if  W.  had  seen  them  all 
three  together,  he  thinks  he  would  have  known  Crockett ; 
saw  them  all  three  together  in  the  court-house  last  Court ;  does 
not  know  how  many  days  it  was  after  Cobb,  Jones  and  this  oth- 
er man  passed  the  brick- yard  before  he  heard  of  the  murder  ; 
does  not  recollect  to  have  seen  them  pass  at  any  other  time 
than  the  one  he  mentions;  thinks  it  was  in  March  he  saw 
them  pass — about  the  last  of  March ;  it  was  not  a  commoD 
*^"ggy — sorier   of  wagon.     The  parties,  Jones    and   Cobb, 
were  about  25  or  30  yards  behind  the  wagon.     Nothing  hap- 
pened to  fix  it  upon  witness'  mind  that  it  was  ten  or  eleven 
o'clock  when  they  passed. 

He-examined  by  the  State. — When  the  men  passed,  there 
was  something  said  about  knowing  them — that  called  his  at- 
tention ;  knows  it  was  before  dinner  they  passed  ;  about  an 
hour  or  an  hour  and  a  half;  does  not  know  when  he  heard 
of  the  killing;  thinks  it  was  on  Wednesday  ;  does  not  know 
the  day  of  the  month  or  week  ;  does  not  think  the  Superior 
Court  was  sitting  at  the  time  he  saw  them  pass ;  thinks  he  heard 
of  the  killing  about  the  middle  of  this  year;  it  was  the  day 
after  he  saw  them  pass  the   brick-yard  he  heard  of  the  kin- 
ing  ;  heard  of  the  killiag  the  day  after  it  happened  ;  never  saw 
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Cobb  andJones  and  Crockett  pass  at  any  other  time  than  the 
one  he  testifies  to ;  heard  of  it  the  next  day  after  he  was 
found;  heard  of  it  from  some  young  men  who  went  from 
brick-yark  to  see  him ;  does  not  know  how  long  it  was  after 
Jones  and  Cobb  passed ;  don't  know  who  told  him ;  don't 
know  what  time  of  day  it  was  ;  some  person  had  stopped  at 
the  brick-yard  and  told  them  of  it — before  the  hands  went  to 
see  him. 

The  State  next  introduced  John  H.  Helton^  who  being 
duly  sworn,  testified  as  follows :  He  was  working  the  early 
part  of  this  year  on  McDonough  road,  making  brick  at  Mr. 
Williams'  brick-yard;  saw  GabrielJonesand  John  Cobb  pass 
by  said  yard ;  young  Kent  was  working  there ;  one  of  the 
boys  saw  them  passing,  spoke  of  it  and  called  W's  attention 
to  them.  Saw  three  women  pass  the  same  day.  If  he  saw 
a  man  pass  in  a  vehicle  does  not  recollect  it  \  thinks  it  was 
the  8th  of  April,  185d.  This  all  took  place  somewhere  be- 
tween 8  and  11  o'clock,  A.  M.  5  did  not  see  Cobb  and  Jones 
come  back  by  brick-yard.  Witness  worked  there  a  little  over 
a  month  ;  saw  Cobb  and  Jones  out  at  the  brick-yard  once 
before ;  stayed  there  a  while  and  came  back  to  town  5  saw 
Jones  and  Cobb  pass  out  on  the  8th  day  of  April,  185S  :  saw 
the  body  of  deceased  on  the  9th  of  April. 

Cross-Examined, — He  was  summoned  to  go  before  the 
Coroner's  jury  on  the  11th  or  12th  of  April,  1858;  that  was 
the  time  he  first  commenced  thinking  it  was  the  8th  of  April, 
1858,  Cobb  and  Jones  passed ;  thinks  he  is  positive  it  was 
the  8th  of  April,  1858 ;  he  recollected  back  when  he  was 
called  before  the  coroner,  and  that  makes  him  remember  the 
date.  Mr.  Kent  was  hauling  brick  in  a  wheel-barrow  ;  when 
he  would  go  after  a  load  he  would  be  about  20  yards  from 
witness ;  were  all  busy  at  work  in  brick-yard ;  Hamilton  Da- 
vis, and  two  of  the  Cox's  were  at  work  in  the  yard;  Mr.  Will- 
iams might  have  been  there  in  the  morning ;  was  not  there 
when  these  men,  Cobb  and  Jones  passed ;  Archibald  Brown 
was  there ;  women  were  ahead  of  Cobb  and  Jones  ;  about 
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ten   minutes  ahead  ;  looked  at    Cobb  and  Jones  ;  and  di/l 
not  see  any  person  with  them;  W.  just  threw  his   eyes  out 
saw  them ;  was  busy  at  work  ;  a  wagon  might  have  passed 
in  fifty  yards  of  these  men  and  W.  not  see  it,  as  he  was  busv 
at  work.     The  time  Cobb  and  Jones  came  out  to  the  brick- 
yard before,  they  stayed  two  er  three  hours.     Witness  was 
kihiing   brick  at  the  time  of  the  passing  on    the  8th  day  of 
April,  1858.    Witness  was  sitting  on  kiln,  catching  brick  • 
the  boys  bringing  brick  to  him  had  a  better  chance  to  see 
any  one  passing  than  W. ;  W^s  mind  was  first  called  to  the 
fact  of  Cobb  and  Jones  passing  the  next  day  after  the  mur- 
der; thinks  it  was  oa  Thursday  they   passed.     When  W. 
saw  Jones  and  Cobb  pass  he  just  threw  his  eyes  upon  them 
and  took  them  ofif  again. 

The  State  next  introduced  James  B.  Lofton^  who,  being 
duly  sworn,  testified  as  follows :  He  had   a  slight   acquain- 
tance with  Samuel  Landrum ;  saw  him  on  the  morning  before 
he  was   said  to  be  killed ;  he  had  on  an  old  while  hat,  in- 
clined to  be  smoked ;  inquired  the  way  to  Mr.  Almond's — Mr, 
Asmos  Almond^s;    did   not  notice  his  coat  particularly; 
thinks  it  was  a  striped,  greenish  color — is  not  positive  what 
the  color  was  \  did  not  see  his  vehicle ;  told  W.  he  had  a 
buggy ;  thinks  the  time  he  saw  him  in  town  was  between  10  and 
eleven  o'clock ;  thinks  Landrum  was  about  60  or  65  years 
of  age ;  saw  him  when  he  was   dying,  and  was   the  same 
man  who  told  W.  in  town  his  name  was  Samuel  Landrum* 
You  take  the  McDonough  road  and  go  it  about  six  miles  to 
turn  to  the  right  to  go  to  Almond's.     There  is  a  brick-yard 
on  the  way;  Mr.  Little  also  lives  on  the  way ;  Gammon  al- 
so lives  on  the  route  to  Almond's;  pass  Mr.  Little's  first^ 
then  cross  a  creek ;   the  brick-yard  is  next  -,  next  house  is 
Mr.  Mobb's;  next  place  is  Mr.  Gammon's  house.     Does  not 
think  there  is  any  other  house  between  that  a»d  the  scene 
of  the  murder;  thinks  it  is  between  half  a  mile  and  a  mil© 
from  Mobb's  house  to  the  scene  of  murder  ;  did  not  see  the 
deceased  stort  out  of  town. 

'VOL,  XXVIL — 4j8 
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Cross-Examined.— V^itness  had  never  seen  deceased  be- 
fore the  day  he  was  killed ;  thinks  he  might  have  been  wit|i 
him  an  hour,  or  less  than  an  hour;  thinks  the  pockets  in 
his  coat  were  in  the  side. 

The  State  next  introduced  ^.  R.  Almond^  who,  being  duly 
sworn  testified  as  follows:  He  is  acquainted  with  Samuel  B. 
Landrum ;  knew  him  in  Alabama.  The  last  time  he  saw 
him  was  at  the  house  of  Aaron  Garrison ;  he  was  awfully 
mangled-,  died  at  his  house  in  Fulton  county;  it  was  three 
and  a  fourth  miles  to  where  he  was  killed  from  the  court- 
house; he  knew  the  deceased  well ;  had  dealings  with  him. 
It  was'the  early  part  of  April,  1858,  he  saw  him  at  the  house 
of  Aaron  Garrison;  he  had  on  a  dingy,  white  hat— was  fur; 
thinks  he  was  fifty  or  sixty  years  of  age;  nearer  sixty  than 
fifty ;  saw  his  coat ;  has  seen  it  on  the  deceased  in  Alabama  ; 
it  was  a  dark  grey ;  did  not  notice  where  the  pockets  were; 
did  not  see  him  in  town  before  he  started  out. 

The  State  next  introduced  Stephen  Cox^  who,  being  duly 
sworn,  testified  as  follows:  Was  working  at  the  brick-yard  of 
Mr.  Williams'  on  McDonough  road   in  the  early  part  of 
April  last;  saw  Mr.  Cobb   pass  there  when  he  was  at  work 
there-  does  not  know  Cobb  and  Jones;  remembers  the  time  Mr. 
Landrum  was  killed,  that  is,  remembers  hearing  of  it ;  heard 
of  it  about  the  10th  day  of  April  last;  saw  three  young  mea 
and  an  old  man  pass  the  brick-yard  on  the  8  th  day  of  April ; 
it  was  after  dinner  time;  never  saw  Crockett  to  know  him. 
The  four  men  he  saw  pass   were  going  towards  the  mill  on 
the  McDonough  road ;  saw  a  carry-all  among  them ;  had 
two  seats  in  it;  had  one  mule  hitched  to  it ;   had  no  top  to 
it.    There  was  one  man  in  it,  an  old  looking  man ;  had  on  a 
high  white  hat ;  brim  was  mashed  down ;  the  other  three 
men  were  walking  along  side  of  the  wagon  ;  saw  them  when 
they  crossed   the   branch ;  stopped   at  the  branch  until  the 
mule  drank ;  saw  a  man  take  down  the  bridle  reins  until  the 
mule  drank;  saw  three  women  pass  about  half  aa  hour  be- 
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fore  these  men   went   on ;  did  not  see  the  women    come 
back. 

Cross-Examined. — Witness  worked  at  the  brick-yard  ?all 
last  summer;  had  worked  there  about  a  month  before  he  saw 
these  men  pass ;  had  never  seen  the  men  he  saw  pass  before 
in  his  life;  had  never  seen  Cobb  and  Jones  before  he  saw 
them  pass  on  the  8th  of  April,  if  it  were  them.     Two  young 
men  came  there  sometime  before  and  stayed  about  half  an 
hour ;  was  there  every  day  Mr.  Helton  was  there ;  has  never 
seen  the  two  young  men,  that  stayed  at  the  brick-yard  about 
half  an  hour,  since ;  does  not  recollect  of  any  other  two  young 
men  coming  to  the  brick-yard  while  he  and  Helton  were  there; 
does  not  know  it  was  the  8th  of  April  he  saw  them  pass ; 
does  not  know  the  day  of  the  week ;  it  was  about  two  o'clock 
he  saw  them  pass.    Mr.   Helton,  Mr.   Brown,  witness,  Mr. 
Kent  and  a  brother  of  W.  were  there;  W.  was  rolling  brick 
to  the  kiln ;  was  about  ten  yards  from  the  road.     Kent  was 
at  the  same  business  as  W. ;  Kent  pitched  up  some  of  the 
brick,  and  W.  some ;  Kent  was  pitching  when  they  passed. 
W.  and  Kent  were  near  the  same  place.     The  young  men 
were  walking  side  of  the  wagon  when  W.  first  saw  them; 
they  were  on  this  side  of  the  brick-yard  about  one  hundred 
yards;  all  came  on  down  the  hill  together;  the  boys  wero 
talking  to  the  man  in  the  carriage;  W.  did  not  stop  work; 
saw  them  all  the  way  down  to  the  creek ;  creek  is  this  side  of 
brick-yard.     The  young   men  crossed  the  creek  on  a  foot- 
log  ;  the  old  man  crossed  in  his  carriage.     Mr.  Helton  said 
it  was  Mr,  Crockett  that  let  down  the  bridle  for  the  mule  to 
drink ;  told  him  so  the  day  they  passed  ;  it  was  John  Hel- 
ton— and  W.  is    not  mistaken  about  this.     Has  not   read 
Crockett's  confession — heard  no  person  read  it.     After  they 
crossed  the  branch,  the  young  men  still  walked  by  the  side 
of  the  wagon  ;  saw  them  about  one  hundred  and  fifty  yards 
from  the  branch   to  where  they  went  out  of  sight ;  was  at 
work  all  the  time  ;  saw  them  all  the  time,  from  the  time  they 
came  in  sight  until  they  went  out;  they  were  not  up  with  the 
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carriage  when  he  first  saw  them;  they  were  not  as  much  as 
five  or  six  steps  behind  the  carriage — he  is  certain  of  this. 
The  young  men  walked  on  the  same  side  of  the  carriage  as 
far  as  W.  could  see  them ;  went  after  brick  while  these  peo- 
ple were  passing;  went  more  than  once.  In  going  after 
brick,  he  went  from  the  public  road.  W.  is  perfectly  certain 
he  had  eaten  dinner  when  they  all  passed;  is  certain  he  is 
not  mistaken  about  this  mattter;  finds  it  is  easy  to  be  mista- 
ken about  things  of  this  sort ;  is  certain  the  women  passed 
after  dinner.  Mr.  Williams  was  in  the  habit  of  going  to 
the  brick  yard  every  morning.  The  men  passed  the  brick- 
yard on  Thursday,  and  witness  heard  of  the  killing  on  Sat- 
urday. Does  not  know  how  long  after  the  murder  occurred 
until  he  heard  it  Swore  a  while  ago  that  he  did  not  know 
what  day  of  the  week  these  men  passed  ;  it  just  comes  to  his 
mind  now  the  reason  he  now  knows;  heard  Mr.  Liule's ne- 
gro man  tell  the  boys  at  the  brick-yard  the  next  day  after  the 
killing,  about  a  man  being  killed.  It  was  on  Saturday  the 
negro  told  about  it  at  the  brick-yard ;  there  was  nothing 
said  about  it  the  next  day  after  the  killing ;  all  hands  work- 
ed^at  the  brick-yard  the  next  day  after  the  kilUng.  He  is 
positive  as  to  the  above  statements. 

The  State  next  introduced  Robert  HeUon,  who,  being  duly 
sworn,  testified  as  follows :  He  was  working  in  the  brick- 
yard of  Mr.  Williams  the  early  part  of  April  last ;  heard  of  the 
killing^about  that  time ;  was  working  in  the  brick-yard  at 
the  time;  thinks  he  heard  of  the  killing  the  next  evening  af- 
ter^it  was  done.  The  day  on  which  it  happened,  saw  three 
men  and  three  women  pass  the  yard ;  saw  an  old  man,  with 
a  white  hat  on,  pass  in  a  carriage;  had  a  mule  to  it;  had  no 
top  to  it ;  the  man  in  the  carriage  looked  like  an  old  man  ; 
the  three  men  were  one  hundred  and  fifty  yards  behind  the 
carriage;  they  were  behind  the  carriage  going  out  from 
town ;  saw  them  first  after  they  passed  the  brick  kiln.  Af- 
ter they  crossed  the  creek  they  were  about  fifty  yards  or 
more  from  witness,  when  he  first  saw  them ;  did  not  know 
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Ihem  ;  it  was  next  evening  he  heard  of  the  murder ;  can  see 
a  right  smart  piece   each   way  from  the  brick-yard  ;  hill  ou 
each  side ;  you  can  see  them   farthest  going  from  town.     It 
was  about  10  or  ll  o'clock  when  they  passed  ;  it  was  before 
dinner*,  has  not  seen  the  three  men  since  to  know  them; 
two   Heltons,  two  Coxes,   Hamilton,  Kent  and  Davis  saw 
them  just  as  they   passed  the   brick-yard  ;  thinks  the  three 
men  were  about  fifty  yards  from  the  man  in  the  wagon,  when 
witness  saw  them;  the  women  were  between  the  men  and  the 
wagon  when  witness  saw  them ;  the  old  man  had  on  a  white 
hat 

Cross-Examined. — Witness  had  been  working  at  the  brick- 
yard a  month  or  so  before  he  saw  them  pass ;  his  employ- 
ment on  the  day  was  first  one  thing  and  then  another;  was 
roUing  a  wheelbarrow  at  the  time  they  passed  ;  witness.  Cox 
and  Kent  were  at  the  same   work  when  they  passed ;  was 
positive  it  was  before  dinner  they   passed.     When  witness 
first  saw  the  wagon,  it  was  past  the  brick  kiln  ;  the  women 
were   between  the   men  and   the  wagon ;  the  women  were 
about  thirty  yards  behind  the  wagon — the  men  about  fifty 
yards  ,•  the  creek  is  not  fifty  yards  from  the  brick-yard ;  the 
creek  is  on  this  side  of  the  brick-yard;  there  is  no  creek  or 
branch  in  sight  after  they  pass  the  brick-yard ;  thinks  the 
wagon  could  go  a  quarter  of  a  mile  beyond  the  brick-yard 
before  it  got  plumb  out  of  sight;  the  boys  were  all  busy  at 
work;  thinks  he  heard  of  the  murder    the  same    time  John 
Helton  heard  it;  thinks  he  was  at  the  brick-yard  when  he 
heard  of  the  killing;  it  had  rained,  he  thinks,  alter  the  young 
men  passed,  before   he  heard  of  the  murder  ;  he    was  some- 
times absent  from  the  yard  ;  did  not  know  the  women  who 
passed  ;  it  is  a  public  road — the  McDonough  road.    • 

The  State  next  introduced  McDonald  Davis,  who,  being 
duly    sworn,  testified    as   follows :  Witness  was   working  m 
Mr.  WiUiams*    brick-yard  in  early   part  of    April  last ;  was 
bearing  off  brick;  heard  of  some  one  being  killed  out  there 
about  that  time.     Thinks  beard  of  it  on  Monday  after  it  hap- 
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pened;  thinks  it  was  four  or  five  days  before  he  heard  of  the 
killing';*is  acquainted  with  Cobb  and  Jones;  has  known 
them  about  four  years;  does  not  know  Crockett;  Jones  and 
another  man  who  they  said  was  Crocket,  canie  to  the  brick- 
yard about  a  week  before ;  saw  Jones  and  Cobb  going  out 
the  McDonough  road,  and  another  man  who  looked  just  like 
the  man  they  said  was  Crockett ;  this  Avas  on  Wednesday  or 
Thursday.  Witness  thinks  they  passed  between  eleven  aud 
twelve  o'clock ;  does  not  remember  seeing  any  one  pass  in  a 
carriage;  saw,  about  fifteen  minutes  before  Cobb  and  Jones 
passed,  three  women  pass;  does  not  know  them ;  it  was  be- 
fore witness  saw  them  pass  that  he  saw  Jones  and  a  man 
they  called  Crockett,  about  a  week  before,  when  he  saw  them 
at  the  brick-yard ;  saw  the  three  men  along  the  road  some 
two  or  three  hundred  yards ;  did  not  see  them  until  they 
crossed  the  branch ;  there  is  a  hill  the  other  side  of  the  brick- 
yard ;  saw  them  to  the  top  of  it ;  the  women  were  ahead  of 
the^three  men ;  thinks  it  was  Wednesday  or  Thursday . 
heard  of  the  murder  the  first  of  the  next  week;  thinks  it  was 
Monday;  saw  Crockett  when  he  was  hung;  saw  him  well; 
thinks  he  was  the  same  man  he  saw  with  Jones  at  the  brick- 
yard. 

Cross- Examined. — Had  been  at  work  at  the  brick-yard  as 
much  as  two  weeks ;  Jones  was  at  the  brick-yard  only  once, 
and  then  a  man  was  with  him  who  th^y  said  was  Crockett ; 
when  they  passed,  he  knew  the  man  with  Cobb  and 
Jones  was  the  same  man  he  saw  out  there  with  Jones  ;  was 
with  them.  If  Jones  had  been  at  the  brick-yard  more  than 
once,  witness  had  not  seen  him,  and  he  worked  there  all  the 
time.  Bud  Hamilton,  Benjamin  Bowen  and  witness  were 
bearing  brick ;  witness  was  about  20  or  30  steps  from 
McDonough  road  ;  the  women  had  gone  out  of  sight  before 
the  men  came  along ;  had  been  gone  ten  or  fifteen  mia. 
utes;  thinks  it  is  about  two  or  three  hundred  yards  from 
brick-yard  to  where  they  went  out  of  sight;  did  not  see  any 
wagon  or  carriage  pass  about  that  time  ;  all  the  hands  stop* 
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ped  and  looked  at  them  when  they  were  passing ;  there  were 
three  women  ;  did  not  see  the  women  come  back ;  went  on 
at  work  there  ;  worked  every  day  the  next  week  that  any  one 
could  work  ;  first  heard  of  murder  at  home,  then  at  the  brick- 
yard ;  when  witness  heard  of  it  deceased  was  not  dead. 

The  State  next  introduced  Mrs.  Elizabeth  JBrowttj  who, 
being  duly  sworn,  testified  as  follows :  Heard  of  a  man  being 
killed  on  McDonough  road  last  Spring;  remembers  seeing 
a  middle  aged  man  pass  in  a  wagon,  a  mule  hitched  to  it; 
was  very  ordinarily  dressed  ;  had  on  an  old  white  fur  hat; 
looked  as  though  he  was  between  forty-five  and  fifty  years 
of  age ;  he  inquired  the  way  of  witness  to  Mr.  Almond's ;  this 
was  on  Thursday ;  does  not  know  the  day  of  the  month  ; 
heard  of  his  being  killed,  the  next  day ;  witness's  house  is  on 
McDonough  street,  just  out  of  the  incorporation ;  witnesses 
house  is  between  a  half  and  three-quarters  of  a  mile  from 
Williams's  brick-yard;  it  was  not  far  from  11  or  12  o'clock 
when  she  saw  him  pass ;  he  had  on  a  sort  of  a  brown 
jeans  coat ;  the  old  man  went  on  the  McDonough  road. 

The  State  next  introduced  J.  P.  Knight^  who  being  duly 
•worn,  testified  as  follows :  Heard  of  a  man  being  killed  last 
Spring ;  does  not  know  the  day  of  the  month ;  it  was  the  first 
of  April  last;  thinks  he  heard  of  it  on  Saturday  first  after  the 
killing ;  saw  a  man  on  Thursday  passing  out  in  a  vehicle  ; 
thinks  it  was  somewhere  about  11  or  12  o'clock  ;  he  was  go- 
ing to  Mr.  Almond's,  deceased  said  ;  his  wagon  was  a  four- 
wheeled  concern ;  it   was  what  you  might  call  a  carry-all, 
with  the  top  off;  it  was  drawn  by  a  mule ;  witness  thinks  by 
a  sorrel  mule  ;  he  had  on  an  old  white  hat — saw  him  on 
McDonocigh   street ;  he    was  an  old  man,  about  40  or  50 
years  of  age ;  saw  the  man   who  was  killed  ;  was  the  same 
man  ;  it  was  right   at  Arche  Brown's  door  witness  saw  the 
old  man  when  he  was  going  out. 

The  State  next  introduced  George  iV.  Mobbsy  who,  being 
duly  sworn,  testified  as  follows:  He  heard  of  a  man  being 
killed  the  8th  day  of  April  last;  saw  the  man;  was  at  home 
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in  the  first  part  of  the  day  ;  saw  three  men  coming  by  ;    one 
had  a  gun;  fired  it  oflf;  went  to  work  in  the  blacksmith    shop 
about  1 1  o'clock ;  was  watching  out  for  Mr.  Meredith  Brown  ; 
heard  a  carriage  passing  or  coming  from  out  of  town;   step- 
ped to  the  door  to  see  if  it  was  Brown  ;  saw  a  gentleman  pass- 
ing in  a  kind  of  Jersey  concern ;  saw  it  was  a  single  man  rid- 
ing in  it;  went  back  to  work  and  heard  another  coming  ; 
went  to  the  door  again ;  carriage  passing;  two  men  in  it; 
they  passed  by ;  the  mule  in  a  trot ;  turned  back  to  the  fire 
place  and  discovered  two  men  against  a  pile  of  lumber  near 
witness's  house,  all  going  down  towards  McDonough  ;  w^hea 
witness  saw  the  two  men,  thought  one  was  Meredith  Brow^n  ; 
he  was  stoop  shouldered  sorter ;  there  was  a  man  with  him 
near  a  head  taller  than  he  was,  and  a  good  deal  larger.     This 
was  about  half  past  eleven  o'clock,  just  before  dinner;  my 
house  is  something  near  a  mile  from  Williams's  brick-yard^ 
on  the  other  side  from  town ;  the  first  carriage  passed  had 
only  one  person  in  it;  it  was  about  15  or  20  minutes   from 
the  passage  of  the  first  carriage  to  the  second  carriage ;  there 
were  two  persons  in  the  second  ;  it  was  a  Jersey   concern^ 
and  had   no  top ;  had  one  mule  to  each   wagon  passed  ;  it 
was  long  enough  for  a  man  to  walk  15  or  20  steps  from  the 
time  he  saw  the  second  carriage  pass  until   he  saw  the   two 
men  on  footpass ;  three  women  came  by  between  the  first  and 
second  wagon — inquired  the  way  to  Benjamin  Thurmond's  ; 
they  were  the  Miss  Robersons;  the  women  had  passed  about 
long  enough  to  walk  a  hundred  and  fifty  or    two  hundred 
yards;  did  not  notice  the  tallest  man's  clothes;  dressed  in 
dark  clothing.     If  he  ever   saw  Crockett  it   was    on    that 
day;  he  noticed,  as  he  passed,  his  head  pitched  forward  and 
his  shoulders  seemed  to   be  higher  than  usual;  can't    say 
whether  he  believes  it  was  Crockett;  the  make  of  the  shoul- 
ders and  the  head   pitching  forward,  is  all  that  niakes  him 
think  it  was  Crockett  he   saw  that  day;  knows  where  the 
body  of  Landrum,  the  deceased  was  found  ;  it  was  three- 
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fourths  of  a  mile  from    witnesses  house  on   the  road  to   AI- 
mond'f. 

Cross-Examined. — It  was  25  or  30  minutes  from  the  time 
the  first  three  young  men  passed  until  the  first  carriage  pass- 
ed ;  one  of  the  carriages  was  a  blue  one  and  the  other  a  black 
one ;  the  blue  one  was  ahead  ;  there  was  a  plain  fork  in  the 
road,  leading  to  Rough  and  Ready,  the  other  side  of  witnesses 
house ;  soon  after  he  saw  the  second  carriage  pass,  he  saw 
two  gentlemen  pass ;  one  was  Mr.  Ed.  Webb  ;  he  lives  here 
in  town ;  saw  the  carriage  found  near  the  deceased  ;  it  was 
a  carriage  fixed  for  carrying  four  persons  ;  had  no  top;  it 
was  pretty  well  worn  ;  the  harness  were  worn ;  fixed  to  work 
one  mule  to  it ;  color  of  it  black  ;  thinks  it  had  had  posts,  but 
had  been  sawn  off;  would  call  it  a  carriage,  a  kind  of  Jersey 
concern ;  it  was  like  the   one   witness  saw  pass  his  house 
last;  witness  is  positive   there  was  a  difference   in  color; 
the  reason  why  he  knows  the  blue  carriage  passed  first,  is  be- 
cause Meredith  Brown's  carriage  was  black,  and  he  noticed 
the  first  one  passed  was  blue. 

The  State   next  introduced    Samuel  P.  PTellSj  who,  being 
duly  sworn,  testified  as  follows  :  Heard  of  a  man  being  kill- 
ed on  McDonough  road ;  heard  of  it  in  a  day  or  two  after 
it  was  done;  was  out  hunting  on  the 8th  of  April  last ;  Mr. 
Landes  and  Mr.  Crawley  were  with  him ;  they  passed  Mr. 
Mobb's   house,  one  of  the   party  fired   off  a  gun   near  Mr. 
Mobb's  house ;  this  was  about  9  or  10  o'clock ;  went  out  to  fish 
and  carried  a  gun  to  kill  birds  for  bait;  turned  off  from  the 
McDonough  road  at  MobVs  house  round  his  stables ;  thi» 
was  on  the  8th  day  of  April  last. 

CrossSxamined.—PsiSsed  Williams's  brick-yard  and  talk- 
ed with  the  hands  and  then  went  on. 

The  State  next  introduced  Mrs.  Salina  Boliuy  who,  being 
duly  sworn,  testified  as  follows:  Heard  of  the  death   ^^  *J^ 
Landrum  about  the  time  he  was  killed;  saw  Jones  and  Co 
next  morning  after  she  heard   of  the  murder;  thinks  u  was 
Friday  morning;  does  not  know  the  day  of  the  naonth  ;  they 
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were  coming  from  towards  the  grave-yard,  going  towards  the 
railroad.  Witness  knew  Mr.  Jones  and  Mr.  Crockett;  this 
was  between  9  and  10  o'clock,  A.  M.;  did  not  speak  to  them; 
came  close  to  W's  house ;  W's  house  is  near  the  water  sta- 
tion ;  passed  outside  of  W's  yard ;  did  not  see  any  signs  of 
traveling ;  it  was  in  the  month  of  April  last ;  about  the  first 
of  the  month. 

The  State  next  introduced  James  W.  Clay^  who,  being  du- 
ly sworn,  testified  as  follows :  About  the  time  deceased  was 
killed,  saw  Cobb^  Jones  and  Crockett  near  his  house;  the 
house  is  about  three  and  a  half  miles  from  Atlanta,  in  direc- 
tion of  Decatur,  off  to  the  right  of  the  public  road  three- 
fourths  of  a  mile.  When  witness  weht  up,  Cobb  and  Jones 
were  sitting  on  a  log;  Crockett  was  squatted  down  with  a 
▼alise,  tying  up  clothes  in  a  handkerchief;  witness  and 
Crockett  went  down  to  witness's  house;  Crockett  asked 
Cobb  and  Jones  to  go  with  them;  they  refused;  Crock- 
ett went  down  and  took  dinner;  Crockett  carried  Jones's  and 
Cobb's  dinner  to  them;  witness  went  with  Crockett;  as  they 
went  up  to  them  after  they  ate  dinner  up  in  the  woods,  W. 
took  the  plates  and  went  back  to  the  house ;  they  all  three 
went  on  with W.  towards  the  house,  in  about  70  yards  of  the 
house;  they  all  turned  off  the  fence  side  and  went  towards 
Decatur ;  that  is  the  last  W.  saw  of  them ;  they  had  two  bun- 
dles of  clothes  in  their  pocket  handkerchiefs ;  Crockett  had 
one  and  Cobb  one;  W.  carried  the  valise  to  the  house;  W. 
is  a  relation  of  Crockett;  a  second  cousin;  thinks  this  was 
on  Friday;  thinks  it  was  in  April  last,  the  ninth  of  that 
month.  No  public  road  runs  by  W's^father's  house;  it  was 
about  three-fourths  of  a  mile  from  Decatur  road  where  he 
saw  Cobb,  Jones  and  Crockett;  they  were  on  the  side  of  the 
settlementroad ;  this  was  some  time  between  10  or  11  o'clock, 
A.M. 

Cross- Examined — They  went  out  after  dinner  and  struck 
another  road  ;  went  through'a  neck  of  woods. 

The  State  next  introduced  John  S.  Shipley  who,  being du- 
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ly  sworn,  testified  as  follows :  On  Friday  morning  after  the 
murder,  saw  some  men  coming  down   the  road ;  is  not  ac- 
quainted with  Crockett,  Cobb  and  Jones;  knew  one  of  them 
was  Crockett;  two  other  men  with  him;  just  below  the  roll- 
ing  mill  they  left  the  Decatur  road  or  railroad.     Thinks  the 
the  murder  was  committed  on  Thursday;  was  in  April  last; 
thinks  about  the  8th  of  April  the  murder  was  committed: 
thinks  he  saw  those  men  on  the  9th ;  knows  it  was  Friday 
morning.     The  other  two  men  with  Crockett  he  thinks  were 
young  looking  men.     The  rolling  mill  is  on  the  Georgia  Rail- 
road and  on  Decatur  wagon  road ;  does  not  think  he  saw 
them  more  than  ten  steps;  one  of  them  had  a  valise;  thinks 
this  one  was  Crockett ;  does  not  think  there  was  any  road 
where  they  turned  off;  it  was  about  ten  o^clock  when  W.saw 
them  ;  knows  by  the  train  passing ;  they  were  traveling  the 
railroad;  turn  to  the  right  hand  going;  Decatur  is  on  the 
left  side  of  the  railroad  from  Atlanta. 

Cross-Examined. — Thinks  Cobb  and  Jones  were  with 
Crockett;  cannot  say  positively  that  it  was  them.  It  has  al- 
ways been  on  his,  W^s  mind  it  was  the  8th  day  of  April  ever 
since  he  first  heard  it;  had  heard  of  the  murder  at  the  time 
he  saw  them  going  from  Atlanta;  had  heard  it  talked  of  by 
the  people  that  they  were  the  guilty  parties.  They  got  off 
en  the  right  side  of  the  railroad  ;  the  public  road  is  on  the 
left  where  they  got  off. 

The  State  next  introduced  John  T).  Williams^  who,  being 
duly  sworn,  testified  as  follows :  Heard  of  the  killing  on  Mc- 
Donough  road ;  was  at  work  down  below  the  Rolling  Mill; 
thinks  it  was  the  same  day  he  heard  of  the  murder  he  saw 
two  men  on   the  railroad  and  one  the  wagon  toad.    TVie^ 
met,  passed  down  beyond  the  RoWmg  M'\\V  atvd  iooVl  \Vvq 
woods;  went  off  on  the  right  side  of  the  railroad,  going  ftom 
Atlanta;  in  the  woods — no  road;  thinks  they  had  a  valise; 
thought  it  was  Cobb,  Jones  and  Crockett  at  the  time  he  saw  ; 
is  not  acquainted  with    them ;  knows   them  when   he   sees 
them ;  was  about  one  hundred  and  fifty  yards  from  them  ou 
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the  morning  referred  to ;  the  public  road  is  on  left  side  of  rail- 
road ;  the  railroad  does  not  cross  if  under  a  mile  from  there  ; 
thinks  it  was  in  April :  it  was  the  day  W.  heard  of  the  mur- 
der; was  about  ten  o'clock;  Mr.  Shipley  was  with  W.  when 
he  saw  them  ;  the  witness  who  just  testified.  They  traveled 
the  railroad  about  fifty  or  one  hundred  yards  after  they  all 
got  together. 

Cross-Examined. — They  were  about  the  water  statioM 
when  W.  first  saw  them ;  W,  and  Mr.  Shipley  were  right  to- 
gether,  and  did  not  separate  while  they  saw  them ;  there  is 
a  crossing  where  they  got  off;  goes  into  the  woods  and  stops. 
The  man  with  the  ralise  came  up  with  the  other  two  at  the 
Rolling  Mill ;  got  on  the  railroad. 

The  State  next  introduced  Coleman  Ford^  wh©,  being  du- 
ly sworn,  testified  as  follows:  Heard  of  the  killing  about  the 
time  specified  and  testified ;  saw  Cobb,  Jones  and  Crockett 
on  the  9th  of  April  last,  east  of  the  city  of  Atlanta  about 
two  and  a  quarter  miles  on  south  side  of  the  Georgia  rail- 
road ;  were  not  on  any  public  road ;  it  was  about  one  and  a 
half  miles  from  Sam'l  Clay's  house ;  that  road  intersects  the 
road  going  by  the  grave-yard ;  one  of  them  had  a  valise  ;  is 
acquainted  with  Jones  and  Cobb;  was  not  with  Crockett; 
thinks  it  was  between  ten  and  eleven  o'clock,  A.  M. 

The  State  next  introduced  John  N.  Pattj  who,  being  duly 
sworn,  testified  as  follows:  Remembers  hearing  of  the  kil- 
ling; saw  Cobb,  Jones  and  Crockett  on  the  9th  day  of  April 
last ;  saw  them  at  the  Decatur  depot,  between  one  and  two 
o'clock;  thinks  they  had  two  handkerchiefs  tied  up ;  clothes 
in  them ;  they  passed  down  the  railroad  and  then  took  the 
wagon  road  to  Stone  Mountain.  Is  well  acquainted  with 
Mr.  Crockett ;  has  seen  Mr.  Cobb  several  times ;  did  not  know 
Jones  at  the  time;  now  recognizes  Jones  ;  Williamson  Cobb 
came  up  ;  after  he  came,  he,  W.  saw  the  parties  ;  \Vm.  Cobb 
and  John  are  brothers;  Jones  is  a  cousin  ;  came  down  rail- 
road from  Atlanta;  this  was  Friday  evening. 

Cross- Examined. — Saw  them  go  into  the  wagon  road  to 
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Stone  Mountain;  noticed  them  particularly;  passed  the 
road  some  few  steps ;  stopped,  turned  back  and  took  the 
Toad. 

The  State  next  introduced  George  IV.  Wheeler,  who  be- 
ing duly  sworn,  testified  as  follows:  Heard  of  the  killing 
that  took  place  last  spring  in  this  county;  saw  Jones  and 
Cobb  Sunday  after  it  took  place;  does  not  know  the  day  of 
the  month  ;  they  were  at  Mr.  Jones^  brother's  house  in  the 
county  of  Newton ;  this  is  about  thirty-six  or  thirty-sevea 
miles  from  Atlanta. 

Cross-Examined. — Mr.  Cobb  said  he  was  indicted  in  Ful- 
ton county  and  Court  was  in  session  and  he  did  not  want  to 
appear.     By  forfeiting  the  bond  he  would  only  have  to  pay 
eight  or  nine  dollars ;  said  he  was  going  to  his  grand-father's ; 
would  be  back  to  Atlanta  in  three  or  four  days ;  Jones  said 
he  expected  to  live  with  Mr.  Dean  ;  said  he  had  been  think- 
ing of  it  for  some  time;  had  not  got  ofif ;  Dean  lived  four  or 
five  miles  from  where  W.  saw  them ;  said  they  were  so  lone- 
some they  wished  they  had  comeback  Sunday  mornings 
was  coming  back  on  Monday  morning ;  W.  was  at  the  same 
place  on  Tuesday;  they  were  gone;  Cobb's  grand-fathet 
Ilyes  noar  the  corner  of  Clark  county ;  Jones  was  going  to 
work  with  Mr.  Dean. 

The  State  next  introduced  fVilliam  P.  Sewelly  who,  being 
duly  sworn,  testified  as  follows :  He  has  seen  the  slung-shol 
exhibited  in  Court  before ;  saw  it  last  in  this  place  last  April ; 
W.  made  it  for  a  man  by  the  name  of  Radford  J.  Crockett  j 
made  it  some  time  in  April  last ;  don't  know  the  day  of  the 
month;  made  it  at  Tomlinsoa  &  Barnes's  copper  shop,  and 
delivered  it  to  Crockett 

The  State  next  introduced  Thomas  Calloway j  who,  being 
duly  sworn,  testified   as  follows:  He  was  in  jail  soon  after 
the  killing  testified  to  in  Fulton  county.    3 ones   and  Cobb 
asked  witness  if  they  could  not  turn  State's  evidence  against 
Crockett;  they  were  afraid  Crockett  would  turn  State^^- 
ence  against  them;  witness    told  them  there  ^^^-^t^^tV  .• 
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to  get  out  of  it  that  way ;  Mr.  Cobb  said  he  would  know 
the  slung-shot  if  he  were  to  see  it ;  went  on  to  describe 
it;  said  the  string  it  was  fastened  to  was  a  piece  of  soft 
leather,  instead  of  gum  elastic;  there  was  a  wire  fixed 
in  the  sling-shot,  to  fasten  the  leather  to ;  they  described 
it  as  an  eye  on  each  side  of  it;  did  not  say  of  what 
material  it  was  made;  said  a  man  by  the  name  of  Sew- 
ell  made  it;  Cobb  said  they  left  town  with  Crockett; 
went  out  and  took  dinner  with  a  relation  of  Crockett's ;  they 
4id  not  go  in  the  house;  Crockett  brought  them  something  to 
eat ;  they  did  so ;  went  on  then  three  miles  below  Decatur ; 
Crockett  went  to  his  aunt's,  Mrs.  Richardson ;  Mr.  Cobb  said 
they  were  sorry  they  left  town  with  Crockett — if  they  had 
not,  they  would  not  have  been  suspected ;  Mr.  Jones  said  if 
ever  he  got  out  of  this  scrape,  it  would  be  the  last ;  that  he 
intended  to  live  by  his  labor.  This  conversation  took  place 
the  second  evening  after  Jones  and  Cobb  were  confined  ia 
Fulton  jail,  and  before  it  was  known  Crockett  was  arrested* 
Mr.  Cobb  said  if  Crockett  turned  State's  evidence  it  would 
hang  them ;  Mr.  Jones  said  it  would ;  says  he  would  know 
the  slung-shot  from  the  description  given ;  says  the  one  ex- 
hibited in  Courtis  the  one. 

Cross-Examined. — Mr.  Cooper,  Solicitor  General,  showed 
him  the  slung-shot  last  week;  did  not  know  Cobb  and  Jones 
personally  before  in  jail;  had  seen  them  before;  has  been  in 
and  about  Atlanta,  for  six  or  seven  years;  there  were  several 
in  jail ;  Rice,  Carter,  and  others ;  they  must  have  heard  the 
same;  told  his  brother-in-law,  Noel  Inge,  of  what  he  had 
heard  in  jail;  witness  has  a  case  in  Court  himself;  charged 
with  assault  and  batterry;  was  on  bond  and  came  to  his 
case  from  South  Carolina ;  ^talked  with  Mr.  Cooper  first, 
after  he  was  subpoenaed;  Cobb  said  he  had  seen  the  slung- 
shot,  and  would  know  it  if  he  were  to  see  it;  witness  never 
described  the  slung-shot  before  he  saw  it;  the  first  time 
witness  saw  the  slung-shot  exhibited  in  Court,  he  recognized 
it  as  the  one  described  by  Cobb ;  witness  examined  very  par- 
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ticularly  when  he  first  saw  it,  and  his  mind  came  to  the  con» 
elusion  it  was  the  one  described  by  Cobb  in  jail 

The  State  now  tendered  in  evidence  the  abore  metitionej 
slung-shot,  but  on  objection  from  the  prisoner,  the  Court  re- 
jected it  as  not  being  such  an  instrument  of  evidence  as  had 
to  be  formally  tendered  and  submitted  to  a  jury,  as  in  th» 
case  of  a  deed  or  bond. 

The  State  next  introduced  R.  W.  Craven^  who,  being  du- 
ly sworn,  testified  as  follows:  On  the  day  the  murder  waff 
committed,  he  was  out  in  the  direction  of  the  same;  left 
town  about  one  o'clock ;  does  not  recollect  the  day  of  the 
month  or  week;  thinks  it  was  on  Thursday;  not  positive; 
thinks  he  heard  the  murder  was  committed  late  the  same 
evening.    He  rode  out,  went  on,  after  passing  Mr.  Mobba's 
a  half  mile  or  three  quarters,  saw  a  mule  standing  beside  of 
the  road  ;  passed  by;  w^nt  down  and  saw  the  man  Perkins; 
they  went  to  see,  and  came  on  back;  saw  the  mule  as  they 
came  on  back  near  Mr.  Gammon's;  the  mule  had  on  the 
forepart  of  the  harness;  the  breeching  was  gone ;  the  chains 
were  dragging  the  ground  ;  the  lines  were  dragging  on  the 
ground;  it  was  a  pale  bay  or  sorrel  mule;  where  witness 
first  saw  the  mule  was  about  three-fourths  of  a  mile  from 
Mr.  Mobbs's  house.    It  was  not  attached  to  any  vehicle  when 
witness  first  saw  it ;  the  time  of  day  when  witness  first  saw 
the  mule  was  about  two  o'clock ;  knows  this  because  it  was 
about  four  o'clock  when  witness  got  back  to  Atlanta;  heard 
of  the  murder  that  evening  after  he  came  in  town^  it  was 
six  miles  to  where  witness  went  in  the  couniry;  this  was  on 
the  McDonough  road. 

The  State  next  introduced  Gen.  Eli  McConnelly  who  'be- 
ing duly  sworn,  testified  as  follows:  Says  he  is  principal 
keeper  of  the  Penitentiary ;  has  been  holding  that  office  du- 
ring the  time  that  Cobb  and  Jones  were  confined  in  the  Peni- 
tentiary for  safe  keeping  ;  (letter  handed  to  witness,)  says  he 
received  it  the  latter  part  of  May;  when  witness  opened  it 
he  found  the  body  of  it  addressed  to  Cobb  and  Jones-,  when 
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he  found  the  letter  was  addressed  to  these  men  with  a  note 
to  witness  he  took  the  letter  and  went  to  the  Penitentiary; 
read  the  letter  first  to  Mr.  Cobb ;  also  read  the  note  address- 
ed to  witness,  on  the  letter;  after  he  had  read  the  letter  to 
Cobb,  witness  stated  to  Cobb,  you  see  now  what  this  man 
Crockett  has  written  to  you  and  witness,  observed  he  had  no 
motive  only  for  your  good,  and  that  witness  having  no  mo- 
tive himself  only  to  give  Cobb's  answer  to  it ;  witness  then 
asked  him  what  he  had  to  say  in  reply.  His  reply  was  that 
he  should  make  no  confession ;  thinks  the  exact  words  used 
by  Cobb  in  reply  were,  I  wont  confess.  (The  letter  was  then 
read  to  the  jury.) 

The  following  is  a  copy  of  said  letter : 

Atlanta,  May  the  27   1858. 

Dear  friends  i  now  take  this  opportunity  of  dropping  you 
a  few  lines  to  inform  you  that  i  am  well  at  present — Gabe  i 
would  like  to  see  you  and  John  very  much  but  i  dont  gess  i 
will  ever  see  you  any  mor  as  my  time  is  close  at  hand  to  go 
but  i  hope  i  will  meet  you  in  a  better  world  than  this.  Gabe  i 
want  you  to  send  me  word  how  you  are  a  getting  on  and  if 
you  think  god  has  forgave  you  yet  al  of  your  sins  and  wheth- 
er you  intend  to  try  to  meet  me  in  heaven  or  no.  Gabe  i  think 
if  you  will  come  out  and  make  a  full  confession  of  the  muit 
der  of  Landrum  and  look  to  god  for  mercy  you  would  be 
better  satisfied  if  you  dont  you  can  never  get  to  heaven  i 
dont  think  Gabe  if  i  could  get  out  of  Jail  and  be  free  by 
giving  up  my  hope  in  the  Lord  and  my  chance  for  heaven, 
i  would  not  do  it  if  you  had  the  love  and  fear  of  god  in  your 
heart  i  think  you  would  not  give  it  up  for  the  sin  ful  world 
and  all  that  is  in  it  religion  is  worth  a  thousand  such  worlds 
as  this  religion  is  a  fortune  and  heaven  is  a  home  yes  and  a 
happy  one  two  the  Lord  ses  seak  me  with  your  hoal  hart  and 
you  shal  find  me  pray  with  your  hoal  hart  an  you  shal  nevr 
die  but  heve  eturnal  life  You  think  of  the  owful  torements 
of  hell  you  will  then  turn  to  god  i  think  and  try  to  seak  a 
home  in  heaven  Gabe  you  and  John  may  think  that  i  am 
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just  a  trying  to   get  you  to  confess  so  that  you  wiJI  be  huDg- 
but  it  is  not  so  if  it  was  in  my  power  to  turn  you  Joos  or  dear 
you  i  would  do  it  i  no  that  you  will  both  be  hung  there  is  no 
■chance  for  you  to  escape  it  if  you  had  staid  here  you  would 
have  ben  hung  without  any  trial  i  on/y  want  you  to  try  to 
serve  god  and  prepare  for  a  better  world  while  you  have  got 
the  chance  i  think  if  you  will  study  on  it  you  will  think  that 
i  am  giving  you  good  advice  Gabe  i  would  like  to  no  that  i 
would  meet  y#u  and  John  in  heaven 
I  remain  yours  until  death 

RADFORD  J.  CROCKETT. 
To  the  principal  Keeper,  I  received  your  letter  and  was 
glad  to  hear  from  the  boys  i  was  thankful  to  you  for  the  in- 
formation y  gave  me  of  them  read  this  letter  to  them  if  you 
please  and  see  if  it  wont  have  some  effect  on  them  and  which 
it  seems  to  take  the  most  effect  on  and  talk  with  them  and 
tell  them  to  answer  my  letter  and  write  to  me  what  they  say 
or  whether  they  seem  to  not  wan  to  talk  about  it  or  no  write 
to  me  how  they  are  getting  on  you  rote  that  Gabe  was  sick 
write  how  he  is  rite  as  soon  as  possible  I  remain  yours  with 
respect  RADFORD  J  CROCKETT 

Cross-Examined— At  the  time  Cobb  made  this  reply  wit- 
■ness  was  his    keeper  in  the  Penitentiary;  unlocked  the  cell 
and  went  in  to  him;  after  reading  the  letter  to  Cobb,  he  kept 
it  in  his  possession;  does  not  know  how  it  came  here. 
The  State  here  closed. 

The  counsel  for  the  defence  then  introduced  Jacob  CarieTy 
who,  being  duly  sworn,  testified  as  follows:  Was  subpoenaed 
in  this  case  to-day;  was  confined  in  Fulton  county;  was  ia 
about  the  spring  Term  of  the  Superior  Court;  was  in  jail 
when  Cobb  and  Jones  were  put  in  jail ;  they  were  commit- 
ted to  jail  on  Tuesday  evening  about  sun  down;  Powell  Rice 
and  Thomas  Calloway  were  in  jail  with  witness,  before  Jones 
and  Cobb  were  put  in  ;  we  three  were  together  before  they 
VOL.  xxvn.— HIS 
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were  put  in;  Jones  and  Cobb  were  confined  in  the  cage  with 
us ;  did  not  hear  anything  said  to  Cobb  or  Jones  or  any  con- 
versation with  any  other  person  in  reference  to  the  murder 
of  Landrum ;  did  hear  Calloway  say  to  Jones  and  Cobb 
about  Tuesday  night  of  (he  same  day  they  were  put  in;, 
never  heard  but  one  conversation  between  them ;  we  were 
all  in  the  cage  together ;  Powell  Rice  was  lying  down  ;  don*l 
know  whether  he  heard  it  or  not;  the  other  four  were  sit- 
sing  up;  Thomas  Calloway  told  Cobb  to  turn  State's  evi- 
dence against  Crockett,  and  John  Cobb  told  him  he  didn't 
know  anything  to  turn  State's  evidence  for ;  Calloway  then 
asked  Gabe  Jones  what  he  thought  about  it ;  Gabe  Jones  told 
him  he  did  not  know  anything  to  turn  State's  evidence  for; 
that  is  all  witness  knows;  there  was  nothing  said  about  a 
slung-shot  or  a  sling  shot  on  that  occasion  or  at  any  other 
that  witness  heard ;  there  was  nothing  said  about  Jones  and 
Cobb  leaving  Atlanta  with  Crockett;  nothing  said  abowt 
their  traveling  together. 

Cross- Examined. — Says  he  is  about  twenty-six  years  of 
age;  does  not  know  the  day  of  the  month  or  year  he,  wit- 
ness, was  put  in  jail;  has  got  a  good  memory,  and  is  perfect- 
ly positive  that  h#  did  not  hear  any  conversation  between 
Calloway,  Jones  and  Cobb ;  says  he  was  put  in  jail  on  Mon- 
day;  knows  that  Dink  Carlton  was  not  in  jail  when  witness 
was  in  Jail;  thinks  he  knows  this  month  is  October;  thinks 
last  month  was  December;  March,  May,  June,  July,  No- 
vember, December  and  August ;  these  are  all  the  months 
witness  knows  of  in  a  year  and  can  name;  Cobb  and  Jones 
were  put  in  about  a  half  an  hour  by  sun  on  Tuesday  eve- 
ning, and  is  certain  that  the  conversation  Calloway  had  with 
Cobb  and  Jones,  was  on  Tuesday  evening;  he  cannot  in- 
stance anything  that  impressed  it  on  his  memory  that  it  was 
Tuesday  the  conversation  ;  thinks  it  was  about  nine  or  ten 
o'clock  the  conversation  took  place;  is  positive  it  was  dark 
and  they  had  no  light  in  the  room;  it  was  perfectly  dark  in 
the  cage;  had  a  little  talk  with  Cobb  and, Jones;  nothing 
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about  the  difficulty;  had  no  conversation  with  Powell  Bice- 
just  talked  backwards  and  forwards;  witness  did  not  talk 
any  with  Cobb   and  Jones  on  Wednesday ;  saw  Wm.  Cobb 
this  morning  at  W's  mother's  house;  was  coming  to  town 
with  him  and  met  McDonald  the  constable;  came  on  with 
him ;  is  positive  Calloway  did  not  have  any  other  conversa- 
tion than  the  one  he  testifies  to  with  Cobb  and  Jones;  wit- 
ness came  in  town  about  eleven  o'clock ;  eat  dinner  at  old 
man  Cobb's;  Wm.  Cobb   passed  as  his  son ;  witness  don't 
know  the  reason  why  he  was  turned  out  ot  jail ;  had  some- 
times one  meal  in  jail  and  sometimes  two ;  had  but  one  meal 
on  Monday ;  that  was  Monday  night ;   eat  two  meals  on 
Tuesday,  and  one  on  Wednesday ;  did  not  mention  to  any 
one  what  his  testimony  would  be  at  any  time;  not  a  single 
soul  until  he  went  on  the  stand ;  no  person  has  conversed 
with  him  to-day ;  or  at  any  time  before  to-day  in  regard  to 
his  testimony,  and  he  knows  he  is  right;  no  lawyer  or  any 
other  person. 

Counsel  for  the  defence  next  introduced  Mrs.  Missouri 
Cobb  J  who,  being  duly  sworn,  testified  as  follows:  She  is  the 
mother  of  the  prisoner;  her  son  left  on  Friday  the  9th  of 
April  last;  prisoner  was  at  home  the  day  before  at  twelve 
o'clock  on  Thursday,  dined  at  twelve  o'clock ;  Savannah, 
Missouri,  Eveline  and  old  man  and  prisonrr  at  witness's, 
were  at  dinner  that  day;  when  she  says  twelve  o'clock  she 
is  governed  by  a  clock  and  the  Georgia  Railroad  shop  bell ; 
those  that  work  out  come  home  at  that  hour,  twelve  o'clock, 
and  dinner  is  always  ready;  lived  on  Collins  street,  on  the 
East  side  of  the  Georgia  Railroad  ;  Mrs.  Thurman  and  Mrs. 
Craven  were  witness's  nearest  neighbors ;  it  was  the  forepart 
of  the  day  prisoner  left  witness's  house;  he  left  for  Skull 
Shoals;  don't  recollect  what  he  said  he  was  going  for;  did 
not  state  what  he  was  going  for ;  said  he  was  going  down 
there  on  account  of  a  woman;  never  saw  prisoner  any  more 
after  he  left  for  Skull  Shoals  until  now  in  the  court  house. 
Counsel  for  defence  next  introduced  Savanno/i  Co56,  who. 
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being  duly  sworn  testified  as  follows:  Says  she  is  a  sister  of 
the  prisoner ;  he  left  her  father's  house  on  the  9th  of  April 
last ;  the  day  before  that  at  dinner,  mother,  father,  sister, 
brother,  and  self  and  prisoner;  twelve  o'clock  generally  is 
the  dinner  hour;  are  controlled  by  a  lime  piece  and  the  Geor- 
gia Railroad  bell ;  has  not  ^een  her  brother  since  he  left  on 
Friday  morning  till  now;  heard  him  say  he  was  going  to 
Skull  Shoals;  the  inducement  to  go  was  on  account  of  a 
letter  he  received  from  a  woman ;  he  received  the  letter  on 
the  8th  of  April  last,  and  started  the  next  tnorning;  does  not 
recollect  the  hour;  those  that  work  come  in  about  twelve 
o'clock,  and  they  have  dinner  about  that  time;  controlled  by 
a  clock  and  a  bell. 

Counsel  for  defendant  next  introduced  S.  B.  Love,  who 
being  duly  sworn,  testified  as  follows:  He  is  the  Sheriff  of 
Fulton  county;  was  at  the  last  Term  of  the  Court;  Crockett, 
Jones  and  Cobb,  were  not  in  the  court-house  during  last 
Court  together;  all  of  them  were  in  the  court-house,  but 
thinks  on  different  days. 

Counsel  for  defetice  next  introduced  Elkannah  JDeatiy  who, 
being  duly  sworn,  testified  as  follows:  He  lives  in  Newton 
county,  near  Jasper  Jones,  about  six  miles  from  him;  he  is 
a  brother  of  Thomas  Jones;  Gabriel  Jones  was  under  an 
engagement  to  be  at  witness's  house  on  the  1st  to  the  15th 
of  April,  1858 ;  witness  hired  him  for  four  months  ;  the  con- 
tract was  made  the  last  of  March,  of  the  present  year;  is 
second  cousin  to  prisoner  and  to  Gabe  Jones. 

Cross-Examtned, — John  Cobb,  Jr.,  was  not  under  any  ob- 
ligations to  he  at  witness's  house  at  the  first  of  April  last ; 
!tnows  where  Skull  Shoals  are;  would  go  on  by  CoFlngton 
to  go  there ;  Jasper  Jones  lives  some  8  or  9  miles  from  Con- 
yers'  Station ;  there  is  a  fork  in  the  road  at  Conyer's,  near 
Dr.  Steward's ;  Jasper  Jones's  house  is  not  on  the  most  direct 
3route  from  here  to  Skull  Shoals. 

Counsel  for  defence  next  introduced  Duke  -ff".  Brannon 
who  being  duly  sworn,  testified   as   follows :    He  surrested 
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Jones  and  Cobb  on  Monday  evening,  after  Landrnm  was  re- 
ported  killed  ;  arrested  him    at  the  crossing  this  side  of  the 
depot  at  Decatur,  near  Mr.  Wilson's;   Jones  and  Cobb  were 
coming  this  way,  towards  Atlanta. 

Cross-Examined. — John  Cobb  looked  very  bad  when  wit- 
ness arrested  him ;  lie  looked    like  a   dead   man;  his  coun- 
tenance changed  when    we  arrested  him  ;  his    countenance 
changed;  he  looked  very  much  alarmed;  when  witness  first 
saw  them  they  were  coming  out  of  a  woods  pasture;  witness 
concealed  himself  when  he  saw  them;  they  were  near  the 
crossing   when  arrested;  when  witness  first  saw  them  they 
were  about  half  a  mile  ofi*;  there  was  no  person  with  them ; 
they  were  coming  by  themselves;  it  may  be  half  a  mile  from 
depot   at   Decatur,  to  where  they  arrested  them,  or  more  or 
less. 

Counsel   for  'defence  next    introduced  Anderson   Powell 
Ricej   who,  being   duly  sworn,^  testified  as  follows :    Was  ia 
jail  last   April;  Mr.    Carter,  Mr.  Jones,  Mr.  Cobb  and  Mr. 
Calloway;  does  not.  recollect   the  day  Jones  and  Cobb  were 
put  in  ;  all  were  together  in  the  same  cage ;  did  not  hear  any 
conversation  between  Jones,  Cobb  and  Calloway,  in  regard 
to  turning  Staters  evidence;  heard  nothing  about  the  death 
of  Landrnm;  did  not  hear  anything  in  reference  to  a  slung- 
shot;  did  not  hear  anything  about  Jones  and    Cobb  having 
left   with    Crockett;  Mr.  Calloway  was  put  in  jail  with  wit- 
ness; donU  know  how  long  they  were  in    before  Jones  and 
Cobb ;  Calloway  and  witness  went  in  together  and  came  out 
together. 

Cross- Examined. — Witness  was   put  in  jail  the   second 
week    df  Court;  staid  in  there  about. three   days;  does    not 
know  how  long  it  was  after  witness   was  put  in  until  Cobb 
and  Jones  were  put  in  ;  witness  did  not  have  any   conversa- 
tion with    them,  or  any  others  of  them  about   Crockett  and 
Landrum;  does  not    remember   any  conversaiion    had  the 
night  they    were  put  in  ;  did  not  pay  particular  attenUon  to 
all  the  talk  had  in  jail;  Cobb  and  Jones  might  have  talked, 
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and  he,  witness,  not  heard;  never  talked  about  the  Landrum 
killing  none  at  all;  no  talk  in  jail  about  nothing  of  that 
kind;  it  was  in  the  month  of  April,  2d  week  of  Court,  as 
well  as  witness  recollects;  never  heard  any  thing  of  the  Lan- 
drum killing  until  he  came  out  jail;  never  knew  what  Cobb 
and  Jones  were  putinfor;  don't  know  that  he  did  hear  all 
that  was  talked  about  in  jail ;  knows  Jacob  Carter,  was  in 
jail  with  him,  in  same  cell ;  did  not  hear  Calloway  advise 
Cobb  and  Jones  to  confess  the  night  after  they  came  in  ;  on 
Sunday,  before  witness  was  put  in  jail,  was  at  home,4  miles 
from  town ;  was  not  in  town  any  the  week  before  he  w^as 
put  in;  he, witness,  staid  about  the  Court-house  nearly  all 
day  the  day  he  was  put  in  jail ;  there  was  quite  a  crowd 
around  the  court-house  that  day;  did  not  hear  anything  the 
day  he  was  about  the  court-house,  about  the  killing  of  Lan- 
drum, or  any  other  man;  was  put  in  jail  on  Monday;  came 
out  on  Wednesday  or  Thursc^ay ;  bailiff  found  witness  at  his 
father's  to-day ;  nothing  said  to  witness  by  Cobb  and  Jones 
about  confessing;  could  not  swear  they  did  not  say  some- 
thing about  it  to  Calloway;  the  cage  is  about  8  feet  wide. 
The  defence  here  closed. 

On  closing  the  examination  of  each  of  the  following 
named  witnesses,  James  Hill,  Josiah  Gammon,  Lawrence 
Hutchings,  and  Willis  F.  Westmoreland,  and  at  the  close  of 
the  direct  examination  of  Silas  B.  Kent,  and  before  said 
witnesses  respectively  left  the  stand,  the  Court,  at  the  request 
of  the  Solicitor  General,  and  against  the  objection  of  defen- 
dant, permitted  the  notes  of  their  evidence  which,  had  been 
laken  down  by  an  amanuensis,  appointed  by  the  Court  but 
not  sworn,  which  notes  the  presiding  Judge  himself  had 
never  read,  to  be  read  over  to  said  witnesses  respectively, 
(his  own  evidence  to  each  witness,)  in  the  presence  and  hear- 
ing of  the  jury,  for  the  purpose  of  having  the  witnesses  to 
say  whether  their  evidence  was  taken  down  correctly  or  not 
and  having  them  to  point  out  any  alteration  or  addition  that 
might  be  requisite  to  make  the  said  notes  conform  to  the  evi- 
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dence    as  actually  delivered.     And   the  Court,  in  each   in- 
stance, allowed  the  witness  to  assent,  in  presence  of  the  jury 
to  the  correctness  of  the  notes  as  they   were  read  to  him 
either  by    his  silence,  or  by  a  general  "  yes,'^  or  if  he  (the 
witness)  thought  them  incorrect,   to  have  them   altered   or 
added  to,  till  he  (the  witness)  could   endorse  them.     To  all 
which  reading,  assenting  to,  and  altering  said  notes,  in  the 
presence  and  hearing  of  the  jury,  the  defendant  objected  in 
every  instance  as  soon  as  the  reading  was  proposed,  and  the 
Court,  in  every  case,  overruled  the  objection.     And  to  which 
several  decisions  of  the  Court  overruling  said  objection  and 
permitting  said  notes  to  be  read,  assented  to  as  correct,  or 
altered,   the   defendant  excepts,  and  assigns  the  same  for 
error. 

When  the  slung-shot  was  exhibited  to  Willis  F.  West- 
moreland, as  stated  in  the  foregoing  notes  of  his  evidence, 
and  the  witness  was  asked  if  he  thought  such  wounds  as 
some  of  those  he  had  described,  could  be  caused  by  such  an 
instrument ;  defendant  objected  to  his  expressing  any  opinion 
on  that  point  to  the  jury.  The  Court  overruled  the  objection 
and  permitted  the  witness  to  give  his  opinion  as  evidence;  to 
which  decision  of  the  Court  the  defendant  excepts,  and  as- 
signs  the  same  for  error. 

During  the  examination  of  Thomas  Calloway,  by  the  So- 
licitor General,  he  was  asked  whether  if  he  were  to  see  the 
slung-shot,  described  to  him  by  Cobb,  he  thought  he  would 
recognize  it  from  the  description  ?     He  said  he  would.     The 
slung-shot,  in   Court,   was   then  shown  to  him.     Defendant 
objected  to  his  stating  whether  or  not  this  was  the  one  Cobb 
described.     The  Court  overruled  the  objection,  and  pernaitted 
the  witness  to  state  that  he  recognized  it  from  the  description 
given  by  Cobb;  and  to  this  decision  of  the  Court,  defendant 
excepts,  and  assigns  the  same  for  error.  - 

When  Eli  McConnell  was  on  the  stand,  and  after  he  had 
stated  all  the  facts  set  forth  in  the  foregoing  notes  of  bis  evi- 
dence, down  to  where  he  asked  Cobb  what  he  had  to  say  in 
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reply,  (the  letter  referred  to  by  the  witness  having  also  been 
read  over  to  the  Court,)  defendant  moved  the  Court  to  ex- 
clude any  evidence  of  the  reply,  on  the  ground  that  said 
reply,  if  tending  to  criminate  the  defendant,  was  rendered 
inadmissible  by  the  circumstances  under  which  it  was  made, 
and  by  the  improper  influences  brought  to  bear  on  defen- 
dant's mind,  through  the  letter  and  statement  of  witness  as 
to  Crocket's  motive  in  writing,  &c.  The  Court  overruled 
this  motion,  and  permitted  the  reply  to  go  to  the  jury  as 
evidence,  and  to  this  decision  of  the  Court  defendant  excepts, 
and  assigns  the  same  for  error. 

As  soon  as  the  reply  as  testified  to  by  McConnell,  came 
out,  defendant  moved  the  Court  to  withdraw  the  same  from 
the  jury,  together  with  all  the  previous  statements  of  said 
witness,  on  the  ground,  1st,  that  the  reply  was  no  confession, 
but  a  refusal  to  confess;  2d,  that  if  a  confession  or  in  the 
nature  of  a  confession,  it  was  not  legal  evidence  for  the  same 
reasons  before  urged  against  its  admission.  The  Court  over- 
ruled this  motion  also;  and  to  this  decision  of  the  Court  de- 
fendant excepts,  and  assigns  the  same  for  error. 

When  the  letter  referred  to  by  McConnell,  a  copy  of  which 
is  above  inserted,  was  offered  in  evidence  by  the  State,  de- 
fendant objected  to  its  being  read  to  the  jury;  1st,  because 
there  was  no  proof  whose  letter  it  was,  or  by  whom  written ; 
2d,  because  the  contents  were  illegal  testimony,  and  wholly 
irrelevant  to  the  issue.  The  Court  overruled  the  objection, 
and  permitted  the  letter  to  be  read  to  the  jury, (without  any 
iproof,  whatever,  of  its  e±ecution,)  to  which  ruling  of  the 
Court  defendant  excepts,  and  assigns  the  same  for  error. 
The  Court  admitted  the  letter  for  the  sole  purpose  of  ex- 
plaining the  import  of  Cobb's  reply  to  McConnell,  and  so 
charged  the  jury. 

Notwithstanding  the  slung-shot  had  been  ofl'ered  in  evi- 
dence, and  ruled  out,  as  stated  in  Uie  notes  of  the  evidence, 
the  Solicitor  General,  in  his  concluding  argument  to  the 
juiy,  brought  it  before  them,  and  holding  it  up  in    their 
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presence  said,  it  was  a  witness  in  the  case,  and  commented 
upon  it  as  such,  alleging  that  it  proved  divers  material  facts 
and  especially  the  fact  that  Cobb  and  Crockett  were  together 
on    the  day  of  the  killing.     To  this  course  of  the  Solicitor 
the  defendant  at  once  objected,  and  called  upon  the  Court  to 
prohibit  it,  but  the  Court   declined  to  interfere,  holding  that 
the  Solicitor  might  exhibit  the  weapon  to  the  jury,  it  having 
been  frequently  exhibited  and  identified  in  their  presence  be- 
fore,  and  saying  that  the  calling  it   a  witness  was  a  mere 
matter  of  taste.     To  this  ruling  and  refusal  of  the  Court  the 
defendant  excepts,  and  assigns  the  same  for  error. 

The  Solicitor,  after  this  decision  of  the  Court,  persisted  in 
displaying  said  slung-shot  to  the  jury,  and  remarking  upon 
it  as  above. 

Arguments  having  been  closed,  the  Court  charged  the 
jury,  among  other  matters,  as  follows : 

Gentlemeic  op  the  Jury  : — You  have  been  often  remind- 
ed, during  the  progress  of  this  trial,  of  the  importance  of 
the  cause  committed  to  you,  and  I  again  remind  you  that  it 
is  a  case  of  most  momentous   importance,  both  to  the  State,, 
and  to  the  accused.     To  the  State,  because  society  is  deeply 
interested  in  the  maintenance  of  the  majesty  and  dignity  of 
the  laws,  and  the  protection  of  its  citizens.     For  neither  yon 
or  I  have  any  security  for  our  lives,  our  liberty,  our  reputa- 
tions, or  our  property,  except  in  that  law  which  spreads  the 
broad  shield   of  its  protection   over  us,  as   well  in  our  de- 
fenceless slumbers,  as  while  pursuing  our  daily  avocations- 
To  the  accused,  because,  with  him,  it  is  a  question  of  Ufe  or 
death,  or  of  liberty  or  imprisonment. 

But  important  as   the  issue  is,  it  is  to  be  determined  like 
every  other  question  of  fact — by  the  evidence  detailed  from 
the  stand ;  and  however   momentous  the  results  may   be  to 
the  State,  or  to  the  prisoner,  when  you  have  discharged  your 
duty  according  to  your  ojiths,    and  your  consciences,  yow 
are  no  further  responsible  for    consequences. 
You  have  been  cautioned  against  the  influence  of  popu  ar 
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prejudice.  After  the  oaths  you  have  taken,  I  will  not  insult 
you  by  presuming  the  possibility  that  your  verdict  can  be 
influenced  either  by  prejudice  on  the  one  hand,  or  misplaced 
sympathy  on  the  other. 

Three  defendants  were  jointly  accused  in  this  bill  of  in- 
«lictment — Radford  Crockett,  Gabriel  Jones  and  John  Cobb, 
Jr.  The  case  of  Crocket  has  been  disposed  of.  The  other 
two  defendants  have  severed  in  their  trial,  as  was  their  right, 
and  John  Cobb  is  now  alone  on  his  trial,  and  his  guiU  or  in- 
aocence  is  the  only  issue  to  be  determined. 

The  prisoner  is  charged  with  the  murder  of  Samuel  Lian- 
drum,  on  the  8th  day  of  April,  1858,  in  the  county  of  Ful- 
<on,  and  upon  the  State  rests  the  burden  of  establishing  it 
by  proof.  The  law  presumes  every  man  innocent,  until  he 
is  proven  guilty.  It  clothes  him  with  a  mantle  of  innocence 
which  can  be  stripped  off  only  by  proof,  and  such  proof  as 
convinces  the  mind  beyond  a  reasonable  doubt 

Murder  is  defined  to  be  the  unlawful  killing  of  a  human 
being  in  the  peace  of  the  State,  by  a  person  of  sound  memory 
and  discretion,  with  malice  aforethought,  either  express  or 
implied.  Express  malice  is  that  deliberate  intention  to  take 
the  life  of  another  which  is  manifested  by  external  signs 
capable  of  proof,  such  as  lying  in  wait,  previous  threats,  or 
the  like.  And  malice  is  implied  where  no  considerable  pro- 
vocation appears,  and  where  all  the  circumstances  of  the 
killing  show  an  abandoned  and  malignant  heart.  Where 
the  homicide  is  proven  to  have  taken  place  by  violence,  the 
law  presumes  malice,  unless  the  circumstances  show  the 
absence  of  it. 

In  this  case,  it  is  unnecessary  to  charge  you  upon  the  lower 
grades  of  homicide.  There  can  be  no  intermediate  verdict 
between  that  of  guilty  of  murder,  and  that  of  not  guilty.  If 
the  prisoner  is  not  guilty  of  murder,  he  is  guilty  of  nothing; 
and  whether  he  is  guilty  or  not,  it  is  to  be  determined  by  the 
evidence — the  only  way  known  of  arriving  at  truth  in  judi- 
cial investigation. 
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Evidence   is   distinguished   into  two   kinds — positive,  or 
direct,   and  presumptive,  or  circumstantial.     Positive  testi- 
mony   is,   when   a   witness   speaks  directly  from  personal 
knowledge  of  the  principal  fact  to  be  proven.     Circumstantial 
evidence  is,  when  the  witness  does  not  testify  to  having  wit- 
nessed the  main  fact,  but  to  circumstances  tending  to  prove 
the    existence  of  the    main    fact.     By  way  of   illustration, 
.suppose  that,  in  a  charge  of  murder,  a  witness  swears  that 
he  saw  the  fatal  blow  inflicted;  that  would  be  positive  testi- 
mony.    But  in  a  case  when  a  dead  body  has  been  found, 
with  marks  of  fatal  violence  upon  it,  and  no  witness  saw  the 
deed  perpetrated,  but  A.  testifies  to  the  fatal  character  of  the 
wounds;  that  is  one  circumstance.     Another  witness  swears 
to  the  finding  the  bloody  instrument  of  death  in  close  proxi- 
mity  to  the  body;  that  is  another  circumstance.     A  third  ^ 
w^itness  proves  (hat  he  saw  the   accused  in  the  immediate 
neighborhood  of  the  killing,  about  the  time  it  must  have 
taken  place,  and  a  fourth  identifies  the  instrument  found,  at 
having  been  recently  in  the  possession  of  the  accused ;  this 
is  presumptive,  or  circumstantial  evidence,  and  afibrds  either 
a  violent  or  a  weak  presumption  of  the  truth  of  the  principal 
fact,  to- wit :  the  guilt  of  the  accused,  in   proportion  to   the 
_jiumber  of  the  circumstances — their   character— their   con- 
nection with  each  other,   and  their  probable  relation  to  tbe 
main  fact. 

It  matters  not  by  which  of  these  kinds  of  testimony  a  fact 
is  established,  provided    it   is   sufficiently  convincing  in  its 
character   to  authorize   a  jury  to  find    the   fact  true.     And, 
perhaps,  the  best  test   of  the  weight  of  evidence,  whether 
positive  or  circumstantial,  is  the  impression  it  makes  upon 
the  minds  of  reasonable  and  prudent  men.     Many  kinds  of 
offences  can  rarely  be  proven  in  any  other  way  than  by  cir- 
cumstances—such as   forgery,  arson,    and  secret  assassina- 
tion, are  usually  perpetrated  in  darkness,  and  with  all  tnepr  - 
caution  of  cunning  to    hide   them.     Now,   one  isolated  cir- 
cumstance may  afford    but  very    slight  indication  of  gu     , 
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bill,  connected  with  others,  it  may  assume  a  very  ^-rave  im- 
portance; and  one  circumstance  may  explain  another.      To 
illustrate  this  idea:  suppose  that  a  human  body  is  discover- 
ed with  an  incised  wound  in  a  vital  part.     Now,  if  it  should 
be  proven  that  a   certain   individual  was  seen  close    to  the 
scene  of  the  killing,   near  the  time  at   which  it  must  have 
taken  place,  that  would   be  a  circumstance  indicating  that 
this  individual  was   the  slayer ;  but  by  itself,  it  raises    too 
slight  a  probability  to  authorize  his   conviction.      But,  sup- 
pose, further,  that  a  bloody  knife  were   found  near  the  body, 
with  a   blade  corresponding  to  the  Width  and  depth  of  the 
wound,  and    identified   as  the  property  of  this    individual. 
Then  the   first  circumstance  mentioned,  though   by  itself 
affording  but  a  slight  presumption,  when  connected  with  the 
second,  assumes  a  much  graver  character;  and  every  addi- 
tional circumstance,   tending   to  the  same  point,  increases 
the  force  of  the  presumption    until  it  may  amount  to  abso- 
lute conviction.     But  the  circumstances,  to  authorize  a  con- 
viction in  a  criminal  charge,  ought  to  be  such   as  to  satisfy  . 
the  mind  to  a  reasonable   certainty — such  as  to  exclude  all 
other  reasonable  hypothesis   than  that   of  the  guilt  of  the 
accused;  for  if  you  can,  taking  ail  the  circumstances  to  be 
true,  reasonably  account  for  the  killinc:  of  Landrnm  in  any 
other  way  than  by  the  agency  of  the  accused,  you  are  bound 
.  to  do  so ;  but   if  you   believe  them  to  be  proven    true,  and 
cannot  make  them  consistent  with  his  innocence,   you  must 
find  him  guilty. 

The  Court  having  laid  down  these  general  principles  of 
law,  it  is  for  you  to  apply  them  to  the  facts  of  this  case. 

The  first  inquiry  will  be,  "  has  a  homicide  been  commit- 
ted?'^ <*  Is  Samuel  Landrum  dead?"  "What  caused  his 
death?"  ''Did  he  die  by  the  act  of  Providence,  by  his  own 
hand,  or  by  the  hand  of  violence?"  "  If  he  met  a  violent 
death,  who  was  the  guilty  agent?"  "  VV^as  it  the  prisoner  at 
the  bar?"  And  in  this  connection,  I  lay  down  another  legal 
proposition:    Where  two   or  more  persons,   acting  together 
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with  a  common  intent  and  purpose,  are    present  at  the  com- 
mission of  a  crime,  though  the  deed  may  be  wrought  by  the 
hand  of  one   alone,   all  who  are  present,  aiding,  abetting,  or 
giving  countenance  to  it,  are  ahke  guilty.     The  Jaw  makes 
no  distinction  between  them.     And  if  Cobb  and  Jones  and 
Crockett  were  all  present  at  the  k^lhng  of  Landrum,  acting 
together  with  joint  purpose  and  intent,  it  makes  no  difference 
by    whose  hand   the  fatal  blow  was  inflicted ;  they  are  all 
equally  guihy  of  murder. 

Taking  these  rules  for  your  guide — and  you  are  judges  of 
the  law  as  well  as  of  the  fact — is  John  Cobb,  Jr.,  guilty,  or 
is  he  not  guilty? 

A  good  deal  of  argument  has  been  had  upon  the  discre- 
pancy   between  the  witnesses  in  this   case.     When  an  ap- 
parent discrepancy  exists  between  the  testimony  of  different 
witnesses,  it  is  the  duty  of  a  jury  to  reconcile  the  whole  to- 
gether, if  it  can  be  done,  so  as  not  to  impute  perjury  to  any 
one.    And  when  witnesses  agree  as  to  the  important  fact  tes- 
tified to,  slight  discrepancies  in  the  collateral  attendant  facts, 
afford  no  ground  to  discredit  them.     For  instance,  suppose 
the  important  fact  to  be  proven  is,  whether  a  certain  man 
passed  along  a   certain  highway  on  a  given  day.     Half  a 
dozen  witnesses  might  see  him  pass,  and  all  differ  as  to  the 
time  of  day  he  passed — the  color  of  his  clothes,  the  persons 
who  preceded  or  followed  him;  yet,  if  they  all  agreed  as  to 
the  main  fact,  there  would  be  no   reason  to  discredit  their 
veracity. 

I  am  requested  to  charge  you  upon  the  subject  of  positive 
and  negative  testimony.     It  is  a  rule,  that  a  witness  swearing 
positively  to  a  fact  is  to  be   believed  in   preference  to  many 
who  swear  negatively  to  the  same  fact;  that  is,  that  tAeydid 
not  see   it.     To  give    a   familiar  illustration:  If  the  twelve 
jurors  in  that  box  were  in  a  certain  room  in  which  there  wW 
a  clock,  and  after  coming  out,  the  question  should  be  raised, 
whether  the  clock  struck  a  certain  hour  while  they  had  been 
there }  if  three  were    to  swear  that  they  heard  it?  and  the 
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Other  nine  that  they  had  not  heard  it,  the  three  must  be  be- 
lieved rather  than  the  nine;  but,  if  they  had  all  gone  in 
there,  for  the  purpose  of  ascertaining  whether  the  clock 
would  strike  at  a  certain  hour,  and  all  equally  attentive,  then 
the  testimony  of  all  would  be  positive. 

The  charge  of  the  Court  has  also  been  invoked  upon  the 
subject  of  confessions. 

The  rule  of  law  is,  that  evidence  of  confessions  is  to  be 
received  with  great  caution.  This  salutary  rule  is  founded 
on  our  experience  of  the  infirmity  and  uncertainty  of  human 
memory.  A  witness  testifying  to  a  confession  may  not  have 
beard  it  distinctly.  The  loss  of  one  word  may  change  the 
import  of  a  whole  sentence.  The  witness,  if  he  hears  it 
distinctly,  may  not  remember  it  accurately.  For  these 
reasons,  it  would  be  very  unsafe  to  convict,  on  a  confession 
alone,  uncorroborated  by  other  proof.  The  same  principle 
applies  to  a  response  made  by  an  accused,  to  the  declaration 
of  another.  The  letter  purporting  to  have  been  written  by 
Crockett,  (and  it  matters  not  whether  written  by  him  or  not,) 
was  admissible,  not  to  prove  any  fact  asserted  in  it,  but  for 
the  purpose  of  ascertaining  the  import  of  the  response  made 
to  it,  when  read  to  him,  and  for  no  other  purpose. 

Taking,  now,  these  rules  of  law,  and  applying  them  to  the 
facts  of  this  case,  are  your  minds  satisfied,  beyon  d  a  reason- 
able doubt,  that  the  prisoner  is  guilty  ?  If  they  are,  it  is  your 
duty — your  sworn  duty — ^by  your  verdict,  to  find  him  so.  If 
they  are  not,  it  is  equally  your  sworn  duty  to  find  him  not 
guilty.  By  a  reasonable  doubt,  is  meant  such  a  doubt  as, 
arising  from  the  evidence,  would  fasten  upon  the  mind  of  a 
reasonable  man,  and  prevent  his  coming  to  any  settled  con- 
clusion. Absolute  certainty  is  not  attainable  by  any  mode 
of  human  investigation.  A  reasonable  certainty  is  all,  there- 
fore, that  it  is  possible  to  attain  to. 

And  now,  gentlemen,  the  case  is  fully  committed  to  your 
hands,  and  it  remains  for  you  to  discharge  your  part  of  this 
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important  duty,  and  I  doubt  not  that  you  will  discharge  ft 
fearlessly  and  impartially. 

Three  defendants  were  indicted  by  this  bill  of  indicfmenf 
Crockett,  Jones  and  Cobb;  Crockett's  case  has  been  disposed' 
of  and  Jones  is  not  on  trial.  The  issue  therefore,  for  you  to 
try  is,  "is  John  Cobb,  Jr.,  guilty  of  the  murder  of  Samuel 
Landrum/'  and  you  have  nothing  to  do  with  the  guilt  or  in- 
nocence of  any  one  else  at  present ;  and  prisoner  by  his  coun- 
sel excepted. 

Murder  is  the  killing  of  a  human  being  in  the  peace  of  the 
State,  by  a  person  of  sound  memory  and  discretion  5  with 
malice  aforethought,  express  or  implied — this  definition  was 
repeated  three  times;  and  prisoner,  by  his  counsel,  excep- 
ted. The  Court  then  gave  the  definitions  of  malice,  express 
and  implied,  and  remarked,  where  the  homicide  is  proven  to 
have  taken  place  by  violence,  the  law  presumes  malice,  un- 
less the  circumstances  show  the  absence  of  it;  and  prisoner 
by  his  counsel  excepted.  The  Court  proceeded, "  in  this 
case  it  is  unnecessary  to  charge  yon  as  to  the  lower  grades 
of  homicide ;  there  can  be  no  intermediate  verdict  between 
guilty  of  murder  and  not  guilty.  Whether  he  is  guilty  or  not 
can  be  determined  by  the  evidence  alone;"  and  prisoner 
by  his  counsel  excepted. 

The  Court,  in  explainingtothe  jury  the  difierence  between 
positive  and   circumstantial   evidence,  and   in  telling   them 
what  circumstantial  evidence  was,  and  what  weight  ought  to 
be  given   to  it,  used  this  language  :  "  If,  in  a  charge  of  mur- 
der,  a  witness  swears  that  he  sawthe  fatal  blow  inflicted,  that 
would    be   positive  evidence.     But  in  a  case  where  a  dead 
body  has  been    found,  with  marks  of  violence  on  it,  and  no 
witness  saw  the  deed  perpetrated,  but  A.  testifies  to  the  fatal 
character  of  the  wounds,  that  is  one  circumstance.     Another 
witness  swears  to  finding  the  bloody  instrument  of  death  near 
the   body,  that  is  another   circumstance.     A  third  witness 
proves  that  he  saw  the  accused  in  the  immediate  neighbor- 
hood of  the  killing  about  the  time  it  must  have  taken  place. 
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and  a  fourth  identifies  the  instrument  as  having  been  recent- 
ly in  the  possession  of  the  accused — this  is  presumptive 
evidence  and  affords  either  a  violent  or  weak  presumption  of 
the  principal  fact,  to  wit:  the  guilt  of  the  accused  in  propor- 
tion to  the  number  of  circumstances,  their  character,  their 
connection  with  each  other,  and  their  probable  relation 
to  the  main  fact ;"  and  prisoner  by  his  counsel  accepted. 

The  Court  said  it  was  immaterial  by  which  of  these  kinds 
of  evidence  a  fact  is  established,  provided  it  is  so  convincing 
as  to  authorize  a  jury  to  find  the  fact  true,  and  perhaps  the 
best  test  of  the  weight  of  evidence,  perhaps  better  than  all 
technical  rules,  whether  the  evidence  is  positive  or  presump- 
tive, is  the  impression  it  makes  upon  the  minds  of  reasonable 
and  prudent  men  ;  and  prisoner,  by  his  counsel  excepted, 
and  excepted  to  the  next  sentence  of  the  charge,  to  wit:  many 
kinds  of  offences  can  rarely  be  proven  otherwise  than  by  cir- 
cumstantial evidence,  such  as  forgery,  arson  and  secret  as- 
sassination, are  usually  perpetrated  in  darkness  and  with  all 
the  precaution  of  cunning  to  hide  them. 

The  Court  said,  "the  circumstances,  to  authorize  a  con- 
viction on  a  criminal  charge  ought  to  be  such  as  to  satisfy 
the  mind  to  a  reasonable  certainty,  such  as  to  exclude  every 
reasonable  hypothesis,  other  than  the  guilt  of  the  prisoner. 
For  if  you  can,  taking  all  the  circumstances  to  be  true,  rea- 
sonably account  for  the  killing  of  Landrum,  in  any  other 
way  than  by  the  agency  of  the  accused,  you  are  bound  to 
do  so,  but  if  you  believe  them  proved  true  and  cannot  make 
them  consistent  with  his  innocence,  you  must  find  him  guil- 
ty ;  and  prisoner  by  his  counsel  again  excepted. 

The  Court  said,  when  two  or  more  persons,  acting  togeth- 
er with  a  common  interest  and  purpose,  are  present  ai  in* 
commission  of  a  crime,  though  the  deed  may  be  done  by  the 
hand  of  one  alone,  all  who  are  present,  aiding  or  abetting  or 
giving  countenance  to  it,  are  alike  guilty ;  and  prisoner  by 
his  counsel  excepted. 

The  Court  further  said,  when  an  apparent  discrepancy  ex- 
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ists  between  the   testimony  of  different  witnesses,  it  ^Tthe 
duty  of  the  jury  to  reconcile  the  whole  together,  if  it  can  be 
done,  so  as   not  to  impute  perjury  to   any  one.     And  whea 
witnesses  agree   as  to  the  important  fact   testified  to,  slight 
discrepancies  in    the  collateral  attendant  facts,  afford  no 
ground  to  discredit  them.     For  instance,  suppose  the  impor- 
tant fact  to  be  proven  is,  whether  a  certain  man  passed  along 
a  certain  highway  on  a  certain  day,  half  a  dozen  witnesses 
might  see  him  pass,  and  all  differ  as   to  the  time  of  day  he 
passed,thecolorof  his  clothes,  the  persons  who  preceded  or  fol- 
lowed him,  yet  if  they  all  agree  as   to  the  main  fact,  there 
would  be  no  reason  to  discredit  their  veracity — such  discrep- 
-ancies  are  of  no  consequence  at  all;  and  prisoner   by  his 
counsel  excepted. 

The  Court  proceeded  :  I  am  requested  to  charge  you  upon 
the  subject  of  positive  and  negative  testimony.     It  is  a  rule 
that  a  witness  swearing  positively  to  a  fact,  is  to  be  believed 
in  preference  to  many  who  swear  negatively  to  the  same 
fact — that  is,  that  they  did  not  see  it     To  give  a  familiar 
illustration.     If  the  twelve  jurors  in  that  box  were  in  a  cer- 
tain room  in  which  there  was  a  clock,  and  after  coming  out, 
a  question  should  be  raised  as  to  whether  the  clock  struck  a 
certain  hour  while  they  had  been   there,  if  three  were  to 
swear  that  they  heard  it,  and  the  other  nine  that  they  did  not 
hear  it,  the   three   must  be  believed   rather  than  the  nine. 
But  if  they   had  all  gone  there  for  the  purpose  of  ascertain- 
ing whether  the  clock  would  strike  at  a  certain  hour,  and  all 
-equally  attentive,  then  the  testimony  of  all  would  be  pos- 
itive ;  and  prisoner  by  his  counsel  again  excepted. 

The  Court  then  charged  the  jury,  that  the  evidence  of  a 
confession  ought  to  be  received  with  great  caution,  and  that 
the  letter  purporting  to  have  been  written  by  Crockett,  was 
admissible,  to  show  the  purport  of  Cobb's  reply,  and  nothing 
more  ;  and  then  closed  by  saying,  taking  these  rules  of  law, 
and  applying  them  to  the  facts  of  this  case,  are  your  minds 
satisfied  beyond  a  reasonable  doubt,  that  the  prisoner  is  gnil- 
VOL.  xxyu.^^44. 
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ty?  If  they  are,  it  is  your  duty — ^your  sworn  duty — to  find 
him  so.  If  they  are  not,  it  is  equally  your  sworn  duty  to 
find  him  not  guihy.  By  a  reasonable  doubt,  is  meant,  sucb 
a  doubt  as  arising  from  the  evidence,  would  fasten  upon  the 
mind  of  a  reasonable  man,  and  prevent  its  coming  to  any 
settled  conclusion.  Absolute  certainty  is  unattainable  by 
any  mode  of  human  investigation — a  reasonable  certainty^ 
is  all,  therefore,  that  it  is  possible  to  attain  to ;  and  prisoner 
by  his  counsel  again  excepted. 

The  jury  retired,  and  returned  a  verdict  of  guilty. 

Afterwards,  upon  a  day  during  said  Term,  a  motion  for  a 
new  trial  was  made  by  the  defendant,  upon  the  following 
grounds : 

1st.  Because  the  Court  erred  in  permitting  the  leuer  signed, 
R  J.  Crockett,  to  be  read  to  the  jury,  as  evidence. 

2d.  Because  the  Court  erred  in  admitting  in  evidence,  the 
declarations  of  defendant,  made  in  the  penitentiary,  as  testi- 
fied to  by  Eli  McConnel. 

3d.  Because  the  Court  erred  in  overruling  the  motion  of 
defendant's  counsel,  to  strike  out,  and  withdraw  from  the 
jury,  all  the  evidence  of  Eli  McConnel. 

4th.  Because  the  Court  erred  in  charging  the  jury  thai 
^murder  is  the  killing  of  a  human  being  in  the  peace  of  the 
State,  by  a  person  of  sound  memory  and  discretion,  with 
malice  aforethought,  either  expressed  or  implied." 

5th.  Because  the  Court  erred  in  saying  to  the  jury,  that 
the  evidence  justified  him  in  giving  them  in  charge  the  rule, 
that  when  two  persons  do  an  act  with  a  common  intent,  it  is 
immaterial  by  which  the  blow  was  stricken,  provided  the 
<ither  is  present,  aiding,  abetting,  or  giving  countenance  to 
the  act. 

6th.  Because  the  Court  "erred  in  charging  the  jury,  that 
they  had  nothing  to  do  with  the  guilt  or  innocence  of  any 
person  except  the  individual  on  trial. 

7th.  Because  the  Court  erred  in  charging  the  jury,   that 
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discrepancies  in  evidence  or  between   witnesses,  were  of  no 
consequence,  unless  they  were  upon  the  main  fact. 

8th.  Because  the  Court  erred  in  instructing  the  jury,  that 
there  was  a  common  sense  rule  for  determining  the  weight 
and  sufficiency  of  evidence,  better  than  all  technical  rules. 

9tb.  Because  the  Court  erred  in  allowing  its  notes  of  the 
evidence  of  James  Hill,  Josiah  Gammon,  Lawrence  Hutch- 
ins,  Willis  Westmoreland  and  Silas  B.  Kent,  to  be  read  over 
in  the  presence  and  hearing  of  the  jury,  before  said  witnesses 
retired  from  the  stand. 

10th.  Because  the  Court  permitted  the  Solicitor  General, 
U>  bring  before  the  jury  the  ^  slung-shot,"  while  making  the 
concluding  argument,  and  speak  of  it  as  a  witness,  when  it 
had  previously  been  offered  in  evidence  and  ruled  out. 

11th.  Because  the  verdict  of  the  jury  was  contrary  to  evi- 
dence^ and  the  decided  weight  of  evidence,  and  contrary  to 
Law. 

12th.  Because  Peter  Ball,  was  an  incompetent  juror,  hav- 
iog  Bald  before  he  was  impanneled,  that  if  he  was  a  juror  in 
said,  Cobb's,  case,  he  would  stay  there  until  he  rotted  but  that 
be  would  find  him  guilty. 

ISlh.  Because  Jackson  Jett,  was  an  incompetent  juror, 
having  made  declarations  previous  to  his  being  impanneled, 
to  the  effect,  that  he  would,  if  on  the  jury,  be  certain  to  find 
the  prisoner  guilty. 

14th.  Because  the  Court  instructed  the  Sheriff,  previous  to 
the  trial,  to  direct  the  different  Constables  of  the  county,  to 
anmnion  tales  jurors  for  said  trial,  and  the  said  Constables 
did  accordingly  summon  a  large  number  of  the  tales  jurors 
who  were  put  upon  the  prisoner. 

The  affidavits  of  Jno.  W.  C.  Evans,  in  support  of  the  12th 
ground,  of  Wm.  Kile,  in   support  of  the   13th  ground,  and 
the  affidavit  of  Jno.  Cobb,  Jr.,  that  he  was  ignorant  of  the 
facts  sworn  to  by  them,  until  after  verdict,  were  submitted 
by  the  prisoner :  (which  affidavits  charged  as  set  forth  in  said 
grounds.) 


Digitized  by 


Google 


692  SUPREME  COURT  OF  GEORGIA. 

Cobb  vs.  The  State. 

The  affidavit  of  Peter  Ball,  denying  the  charge  as  to  him- 
self, and  of  Jackson  Jett,  denying  the  charge  as  lo  himself, 
and  the  affidavits  of  Wm.  Markham,  James  Loyd,  W.  W. 
Roak,  et  al,  to  the  effect,  that  they  were  actiuainted  with  the 
character  of  said  John  W.  Evans,  and  would  not  believe  him 
upon  oath  in  a  Court  of  Justice,  were  submitted  on  the 
part  of  the  State.  (And  which  said  affidavits  were  made 
a  part  of  this  bill  of  exceptions,  and  certified  by  the 
Clerk  to  the  Supreme  Court.)  Prisoner  by  his  counsel,  pro- 
posed to  show  by  witnesses,  that  Jno.  W.Evans,  was  worthy 
of  belief  on  oath,and  theCourt  said,  if  that  weredone  it  would 
leave  the  oath  of  Jett  against  the  oath  of  Evans,  and  Evans's 
character  still  doubtful,  and  therefore,  he  would  refuse  it ; 
and  prisoner  by  his  counsel  excepted. 

Jones,  made   oath   in   open   Court,  that   William 

Pucket  had  informed  him,  that  he  heard  said  Jett  say, 
l)efore  said  trial,  that  if  he  were  caught  upon  the  jury,  he 
did  not  see  how  he  could  get  around  hanging  the  boys — 
meaning  prisoners ;  and  that  said  Pucket  had  been  taken  vio- 
olently  ill,  since  said  trial ;  that  he  had  gone  to  get  his  affidavit ; 
that  Pucket  had  a  spasm,  and  that  the  Physician  attending 
on  him,  said  he  was  not  in  a  proper  condition  to  give  an  aflS- 
davit  One  of  defendant's  counsel  stated  the  same  thing  as 
10  Pucket's  illness  and  inability  to  give  an  affidavit  This 
was  on  Monday  morning,  and  the  Court  postponed  the  mo- 
lion,  and  gave  defendant's  counsel  until  the  next  Monday  to 
procure  the  affidavit  of  Pucket 

The  Court  proceeded  on  Tuesday  morning  to  hear  and  de- 
termine the  motion  for  a  new  trial,  further  time  to  pro- 
cure Puckei's  evidence  not  being  asked  for,  and  no  evidence 
offered  that  he  was  still  unwell,  and  after  reading  the  affida- 
Tits  on  file,  and  hearing  argument,  overruled  said  motion, 
and  refused  the  new  trial ;  to  which  refusal  defendant  ex- 
cepts, and  assigns  the  same  for  error. 

And  now  the  said  defendant  on  this,  the  twenty-second 
day  of  November,  1858,  being  within  thirty  days  after  the 
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adjournment  of  said  Court,  tenders  his  bill  of  exceptions  and 
says  the  Court  erred. 

1st  In  all  the  several  orders,  decisions,  rulings,  overrul- 
ings,  and  other   matters  hereinbefore  excepted  to. 

2d.  In  charging  the  jury  as  hereinbefore  set  forth,  and 
specifically  excepted  to;  and  in  the  whole  charge  as  given  to 
the  jury,  and  in  every  part  thereof. 

3d.  In  refusing  a  new  trial,  and  in  overruling  defendant'* 
motion  for  the  same. 

4th.  In  not  suspending  the  decision  of  said  motion  for  a 
new  trial,  for  the  purpose  of  giving  the  defendant  an  oppor- 
tunity to  procure  Pucket's  affidavit,  and  bring  forward  evi- 
dence in  support  of  the  credibility  of  John  W.  Evans. 

And  as  the  facts  aforesaid  do  not  appear  of  record,  the  said 
defendant  prays  that  this,  bis  bill  of  exceptions,  may  be  sign- 
ed and  certified  in  terms  of  the  law,  &c. 

CLARK  &  LAMAR, 

A.  W.  HAMMOND  &  SON, 

OVERBY  &  BLECKLEY, 

Defendant's  Attorneys. , 

CJ.ABK  and  Lamar-,  Hammond  &  Son  j  and  Overby  & 
Blbcklet,  for  plaintiff  in  error. 

T.   L.  Cooper,  Sol,  Gen' I,  contra. 

By  the  Cour/.— McDonald  J.  delivering  the  opinion* 

A  new  trial  was  moved  for  in  this  case  on  fourteen  grounds. 
The  judgment  of  the  Court  refusing  the  new  trial  is  excepted 
to,  and  assigned  as  error.  There  are,  in  the  record,  several 
other  assignments  of  error,  most  of  which  are  made  grounds 
for  a  new  trial,  in  the  motion  presented  to  the  Court  below, 
and  such  as  are  not  and  were  insisted  on  before  us,  we 
proceed  to  consider,  after  disposing  of  the    points  ma  e  la 
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the  motion,  and  not  waived  by   counsel    for  the  prisoner  in 
this  Court. 

[1.]  The  fourteenth   ground  in  the  motion  was  the    firaC 
ground  argued  before  us,  in  which  it  is    insisted  that  a  new 
trial  should  be  granted,   because   the   Court  instructed  the 
Sheriff,   previous    to  the  trial,  to  direct  the    different  con- 
stables of   the  county  to    summon    tales  jurors   for   said 
trial,  and  the  said  constables  did,  accordingly,  summon  a 
large  number  of  tales  jurors,  who  were  put  upon  the  prison- 
er.   This  ground,  as  stated,  is  not  sustained    by  the  recorcL 
The  Court  advised  the  Sheriff  to  cause   the   constables    to 
summon  a  large  number  of  persons  residing  outside  of  At- 
lanta, and  in   remote  parts  of  the  county,  to    bo  in    attend- 
ance at  the  Court-house,  in  order  that  tales  jurors  might  be 
summoned  with  convenience.    None  of  the  persons  so  sum- 
moned, were  put  upon  the  defendant  as   jurors,  except  such 
as  were  taken  from  the  bystanders  by  the  Sheriff,  reported 
to  the  Court  as  tales  jurors.     The  case  of  Bird  vs.   The 
StatCj  reported  in  14  Geo.,  51,  is  a  precedent  for  the  course 
pursued  by  the  presiding  Judge  in  this  case,  and  in  fact,  goes 
farther;  for  the  Court,  in  that  case  directed  the  Sheriff  to 
cause  the  persons  to  be  summoned.     The  reasoning  ia  that 
case,  demonstrates   that  the  practice  is    convenient   to  the 
Court,  and  beneficial  to  the  person  to  be  tried,   by  enabling 
the  Sheriff  to  make  up  tales  jurors   from  persons  less  likely 
to  be  prejudiced  against  him.     But  in  this  case,  there  was  no 
objection  made  to  the  mode  by  which    the  attendance    at 
Court  of  any  of  the  persons  summoned   by  the  Sheriff  as 
tales  jurors  was  procured,  and  the  Court  below  entertained  no 
doubt  that  the  counsel  knew  it  at  the  time.     This  alone  is 
a  sufficient  reason  why  a  new  trial  should  not  be  granted  on 
that  ground,  even  if  the  objection,   if  made,  ought  to  have 
been  sustained. 

[2.]  The  Court  allowed  the   evidence  given  by  certain  of 
the  witnesses,  which  had  been  taken  down  under  (he  eye 
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of  the  Court,  according  to  the  provisions  of  the  statute  to 
be  read  to  them,  tliat  any  error  which  might  have  been  com- 
mitted in  writing  it  down  might  be  corrected. 

This  Court  held  in  the  case  of  Crawford  vs.  The  Stale  12 
Geo,  145,  that  the  testimony,  for  such  purposes,  might  be 
read  over  at  the  instance  of  either  party.  It  is  true  that  the 
object  of  taking  down  the  evidence  is  not  that  it  may  be 
used  on  the  trial,  but  it  is  impossible  that  the  prisoner  oa 
trial  could  have  been  injured  by  having  it  twice  impressed 
on  the  minds  of  the  jury,  if  it  was  taken  down  correctly, 
and  it  could  do  him  no  injustice  to  have  errors,  if  any,  cor- 
rected. The  ruling  of  the  presiding  Judge  on  this  point  is 
made  the  ninth  ground  in  the  motion  for  anew  trial 

[3.]  The  first  ground  on   the  motion  for  a  new  trial,  was 
an  alleged  error  in  the  Court  in  permitting  the  letter  of  R.  J. 
Crockett  to  be   read   in   evidence  to  the  jury,  and  it  is  the 
next  of  these   grounds  in  the   order   of  discussion  in  this 
Court.    The  letter  taken  alone  and  separate  and  apart  from 
the  object  with  which  it  was  read  in  evidence  was  inadmis- 
sible.   No  facts  or  circumstances  stated  in  the  letter  could  be 
evidence  against  the  prisoner,  for  they  were   the  upsworn 
statements  of  another  person,  in  the  absence  of  the  prisoner, 
and  by  which  he  could  not  be  bound,  and  in  regard  to  yrhich 
he  had  no  opportunity  to  interrogate  the  writer.    The  Court 
in  his  charge  to  the  jury,  explained    the  purpose   for  which 
the  letter  was  admitted  in  evidence,  not  to  prove  any  fact  as- 
serted in  it,but  for  the  purpose  of  ascertaining  the  purport  of 
the   response  made  to  it  when  read  to  the  prisoner,  and  for 
no  other  purpose.      Again,  the  presiding  Judge    said    to 
the  jury  in  his  charge,   that    the  evidence  of  a  confession 
ought  to  be  received  with  great  caution,   and  that  the  letter 
purporting  to  have  been  written  by  Crockett  was  admissible 
to  show  the  purport  of  Cobb's  reply,  and  nothing  more,    U 
was  impressed  on  the  nninds  of  the  jury   as   strongly  as  li 
could  be,  by  the  Court,  that  the  letter  was  not  received  as 
evidence  against  the  defendant,  and  that  it  could  not  be  so 
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considered;  that  they  were  to  look  to  the  letter  in  connec- 
tion  only,  with  the  reply  of  the  prisoner,  and  to  enable  them 
to  understand  the  import  of  that  reply. 

The  statements  of  a  wife  in  the  presence  of  her  accused  hus- 
band may  be  given  in  evidence  on  his  trial,  although  she  could 
not  be  a  witness  against  him,  and  her  statements  could 
not  be  evidence.  The  Court  admits  it  under  the  general  rule^ 
that  whatever  is  said  to  a  prisoner  on  the  subject  matter  of 
the  charge,  to  which  he  makes  no  answer,  or  if  an  answer,, 
no  direct  answer.  That  it  is  the  wife  who  makes  the  state- 
ment does  not  vary  the  rule.  Rex,  vs.  SmitkieSj  5  Car.  Sf 
Paynty  332,  King  vs.  Bartlett,  1  Id.  832.  It  is  the  reply, 
partial  reply,  or  failure  to  reply,  that  is  to  be  looked  to  as 
evidence,  and  the  statement,  whether  verbal  or  written, 
which  induces  it,  is  to  be  no  further  considered  than  it  13 
necessary  to  understand  the  reply.  With  this  object  the 
letter  was  properly  admitted,  no  matter  by  whom  written. 
\OGeo.  519,  520. 

[4.]  Then,  ought  the  declarations  of  the  defendant  made 
in  the  penitentiary,  as  testified  to  by  Eli  McConnell,  to  have 
been  admitted  in  evidence,  or  after  having  been  admitted, 
ought  the  evidence  of  them  given  in  by  McConnell,  as 
well  as  the  balance  of  the  evitlence  of  that  witness,  to  have 
been  withdrawn  from  the  jury,  as  moved  by  defendant's 
counsel  ?  The  testimony  of  McConnell  is  confined  to  the 
reception  of  the  letter  signed  "R.  J.  Crockett,'*  addressed  to 
the  prisoner  and  Jones,  the  reading  of  the  letter  to  Cobb, 
his  short  interview  with  him,  and  his  reply.  His  reply  is 
what  is  called  bis  confession.  The  general  rule  in  regard  to 
confessions,  and  the  same  rule  applies  to  this  case,  is,  "that 
a  free  and  voluntary  confession  by  a  person  accused  of  an 
ofience,  whether  made  before  his  apprehension  or  after 
whether  on  a  judicial  examination,  or  after  commitment 
whether  reduced  into  writing  or  not,  in  short,  any  voluntary- 
confession,  made  by  a  prisoner  to  any  person,  at  any  time  or 
place,  is  strong  evidence  against  him."     1  Phillips  JEv.  Ho 
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The  place  in  which  the  reply  to  the  letter  was  given,  and 
the  person  (the  keeper  of  the  Penitentiary,)  to  whom  it  was 
delivered,  if  voluntarily  made,  under  no  improper  influence^ 
constitute  no  legal  objection  to  its  admissibility.  There  is 
no  evidence  of  persuasion,  or  of  influence  exerted  to  obtain 
a  confession,  which  promised  temporal  profit  or  advantage 
to  the  prisoner.  But  there  is  no  necessity  for  discussing 
this  point,  for  in  fact  there  was  no  confession. 

[5.3  The  only  remaining  question  to   be   considered  is, 
whether  the  reply,  which  was  a  refusal  to  confess,  ought  to 
have  been  allowed  to  go  in  evidence  to  the  jury  ?     A  homi- 
cide on  the  body  of  Samuel  B.  Landrum  had  been  commit- 
ted.    Radford  J.  Crockett,  (the  name  signed  in   full  to  the 
postscript  to  the  letter)  John  Cobb,  Jr.,  and  Gabriel  Jones, 
stood   chained  by  indictment  with  his  murder.     Radford  J. 
Crockett  had  pleaded  guilty.     The  letter,  on  the  inner  side, 
was  addressed  to  Cobb  and  Jones;  it  contains  this  expres- 
sion :  "  Gabe,  I  think  if  you  will  come  out  and  make  a  full 
confession  of  the  murder  of  Landrum,  and  look  to  God  for 
mercy,  you  would  be  belter  satisfied/'     The  principal  keeper 
of  the  penitentiary  was  requested  to  read  the  letter  to  them^ 
and  inform  the  writer  what  they  said,  or  whether  they  seem- 
ed to  want  to  talk  about  it  or  not.     General  McConnell  com- 
plied with  the  request,  and   received  for  answer  from  the 
prisoner    that    he  would    not  confess.     The   guilt   of   the 
defendant  must  be  established,  if  established  at  all,  by  cir- 
cumstantial evidence,  and  every  circumstance,  pointing  how- 
ever slightly  to  his  guilt  or  innocence,  should  be  submitted 
to  the  jury  for  their  consideration.     When  he  was  appealed 
to  by  one,  presumptively  from  the  name,  who  was  indicted 
with  him  for  the  murder,  to  confess  his  guilt  of  the  particu- 
lar crime  with  the  commission  of  which  he  stood  charged, 
he  simply  declared  that  he  would  not  confess,  and  made  no 
denial  of  his  guilt     The  answer  ought  to  have  gone  to  the 
jury,  to  have  been  allowed   by  them,  whatever  weight  they 
might  have  considered  it  entitled  to,  as  indicating,  however 
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slightly  his  guili.  They  might  have  inferred  that  an  inno- 
cent man  would  not  have  contented  himself  with  a  simple 
refusal  to  confess,  but  that  he  would  have  accompanied  it 
with  a  positive  denial  of  guilt.  It  is  our  judgment,  there- 
fore,  that  when  a  defendant  jointly  indicted  for  murder,  with 
another  who  has  pleaded  guilty  to  the  charge,  is  appealed  to 
by  that  other,  who  must  know  his  guilt,  if  guilty,  to  confess 
the  crime,  and  he  simply  refuses  to  confess,  but  does  nol 
deny  his  guilt,  the  circumstances  may  be  given  in  evidence 
to  the  jury.  They  would  not  alone,  perhaps,  warrant  a  con- 
viction, but  they  are  certainly  entitled  to  some  degree  of 
weight,  and  should  be  considered. 

[6.]  The  next  and  last  ground  insisted  upon  in  the  mo- 
tion for  a  new  trial,  before  this  Court,  is  that  the  Court  per- 
mitted the  Solicitor  General,  in  his  concluding  argument,  Co 
bring  before  the  jury  the  slung-shot,  and  to  speak  of  it  as  a 
witness,  when  it  had  been  previously  offered  in  evidence, 
and  ruled  out  It  is  not  very  clear,  from  the  record,  that  the 
^  slung-shot'*  was  ruled  out  as  evidence.  When  it  -wraa 
objected  to  as  evidence,  the  Court, rejected  it  as  not  being 
such  an  instrument  of  evidence  as  had  to  be  formally  ten^ 
dered  and  submitted  to  the  jury,  as  in  the  case  of  a  deed  or 
a  bond  ;  and  when  he  came  to  decide  the  motion  to  arrest  the 
argument  of  the  Solicitor  General,  he  held,  that  that  officer 
might  exhibit  it  to  the  jury,  it  having  been  frequently  ex 
hibited  and  identified  in  their  presence  before,  and  that  to 
allude  to  it  as  a  witness  was  a  matter  of  taste.  We  see  no 
good  reason  for  excluding  it  as  evidence ;  nor  do  we  think 
Chat  we  should  control  the  presiding  Judge  in  a  matter  of 
that  sort,  when  he  heard  the  evidence,  and  was  the  best 
Judge  if  the  Solicitor  General  was  in  contempt,  by  disre- 
garding, before  the  jury,  one  of  his  decisions  rejecting  evi- 
dence. 

[7.]  Thomas  Calloway  was  examined  as  a  witness,  to 
prove  that  the  prisoner  had  described  the  slung-shot,  and 
that  from  his  description  of  it  he  would  know  it.     He  testi- 


Digitized  by 


Google 


ATLANTA,  MARCH  TERM,  1859.  699^ 


Cobb  vs.  The  State. 


fied  that  he  thought  he  would  recognize  it  from  the  prisoner's 
description  of  it     The  shing-shot  was  shown  to  him,  when 
the  defendant  objected   to  his  stating  whether  or  not  it  was 
the  one  the  prisoner  had  described.     We  can  see  no  legal 
objection     to    the    witness's  answer.      He   could   not,    of 
course,  swear  to  its  absolute  identity;  if  he  had   done  ao, 
his  evidence  might  have  been  the  subject  of  comment  before 
the  jury,  in  the  same  manner  that  the  testimony  of  a  witness 
might  be  asserted  who  should  choose  to  swear  positively  to 
a  fact  of  which  he  must  have  been  ignorant.     But  there  is 
no  reason  why  a  witness  should  not  give  evidence  that  a 
particular  article  which  he  had  heard  described,  corresponded 
with  the  description  given. 

[8.]  The  rule  laid  down  by  the  Court  below,  in  his  charge 
to  the  jury,  on  the  subject  of  positive  and  negative  witnesses, 
is  objected  to,  and  error  is  assigned  thereon.     The  Court  said 
to  the  jury,  that  a  witness  swearing  positively  to  a  fact,  is  to 
be   believed,   in  preference  to  many  who   swear  negatively, 
that  they  did  not  see   it.     The  objection  is,  that  the  charge 
appHes  to  the  credit  of  the  witnesses  personally,  rather  than 
to  the  evidence  given  by  them.    This  is  an  exception  founded 
more  in  a  verbal  criticism,  than  in  a  fault  in  principle ;  for  if 
the  existence  of  a  fact  sworn  to  positively  by  one  witness,  is  to 
be  believed,  rather  than  its  non-existence,  because  many  wit- 
nesses who  gave  no  attention,  but  were  in  a  situation  to  ob* 
serve  it,  testify  that  they  did  not  see  it,  or  know  that  it  trans- 
pired, which  is  indisputably  the  legal  principle,  what  is  the 
difference?     Are  not  the  jury  bound  to  regard  the  testimony 
given  by  the  witness   who  swore  positively,  and  disregard 
that  given  by  the  witness  who  swore  negatively  ? 

We  perceive  no  error  in  the  charge  of  the  Court,  in  laying 
down  the  rule  for  reconciling  conflicting  evidence. 

We  have  now  gone  through  the  entire  case,  as  insisted  on 
in  the    argument   before  us.     Many  of  the  grounds  in  the 
motion  for  a  new  trial  were  not  urged  in  this  Court, for  t  e 
reason  that  the  presiding  Judge  refused  to  certify   to  the  lacis 
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Stated  in  the  rule  nisi,  and  perhaps  for  the  additional  reason 
that  counsel  for  plaintiff  in  error  concluded  that  tliey  could 
not  be  sustained  in  law.  It  was  rather  conceded,  that  if  the 
points  herein  decided,  were  ruled  against  the  plaintiff  in 
error^  the  evidence  was  sufficient  to  sustain  the  verdict  of  the 
jury.  We  deem  it  unnecessary,  therefore,  to  go  into  an 
examination  of  it,  and  we  content  ourselves  with  the  remark 
that  we  are  satisfied  with  the  correctness  of  the  verdict  upon 
the  evidence  submitted. 

Judgment  affirmed. 
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ADMINISTRATORS  AND  EXECUTORS, 

1.  D.  applies  for  administration  on  H's  estate.  In  op- 
position, a  will  is  produced,  but  the  will  does  not  con- 
vey the  entire  estate  of  H.,  and  the  Ordinary  grants  to 
D.  administration  on  that  part  of  the  estate  disposed  of 
by  the  will.  B.  resisted  before  the  Ordinary  the  grant 
to  D.,  and  appealed  to  the  Superior  Court,  where  he 
moved  to  dismiss  the  application  of  D.  for  the  admin- 
istration.    The  Court  granted  the  motion. 

Held,  That,  inasmuch  as  the  executor  of  the  will,  was 
not  known  in  the  record,  or  that  he  had  propounded 
the  will,  or  that  he  would  administer  if  the  will  were 
established,  the  Court  below  erred  in  dismissing  the 
application.     Dean  vs.  Biggers,  -  -  «    73 

2.  If  the  will  requires  the  executor  to  divide  the   ne- 
groes of  the  estate,  into   shares,  and  give  the  shares  to 
the  legatees,  and  he  gives  a  negro  to  a  legatee  without 
such  a  division,  and  the  legatee  sells  the  negro,  the  fact 
that  the  executor  oniitted  the  division,  is  a  matter  that 
may  affect  the  executor  as  between  him  and  the  other 
legatees,  unless  they  have  acquiesced  for  a  long  time, 
in  the  executor's  course,   but  it  is  not  a  matter  which 
can  affect  the  person  who  purchases  the  negro  from 
the  legatee.     Buasell  vs.  -Kearney,  -  .  0« 
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3.  If  there  be  a  joint  administration,  and  only  one  ad- 
ministrator sue,  the  non-joinder  of  the  other  can  only 
be  taken  advantage  of  by  plea  in  abatement,  and  that 
being  a  dilatory  plea,  the  truth  of  it  must  be  sworn  to. 
If  the  administrator,  not  joined,  be  a  ycmmc,  and  she 
marry  during  the  pendency  of  the  action,  it  is  not  ne- 
cessary to  amend  the  declaration  at  the  trial,  by  adding 
lier  as  a  party,  or  to  prove  that,  on  her  marriage,  her 
letters  of  administration  were  revoked^  and  to  pass  an 
order  for  the  suit  to  proceed  in  the  name  of  the  admin- 
istrator who  alone  sued ;  but  if  this  be  done,  it  does  not 
vitiate  the  proceedings.  Mcicon  Sf  ff^est  Railroad  vs. 
DaviSy  -  -  -.-  -  -lis 

4.  The  administrator  of  an  intestate's  estate  has  a  quali- 
fied interest  in  the  real  estate  of  his  intestate,  for  the 
payment  of  debts  and  making  distribution;  and  if  it 
is  not  required  for  either  purpose,  his  failure  to  sue  a 
tenant  in  possession  must  not  be  held  to  prejudice  the 
heirs  at  law.    Scoti  vs.  Newsom^  -  -  195 

5«  Letters  testamentary  should  be  granted  in  the  county 
of  the  testator's  residence,  at  the  time  of  his  death. 
McBain  et  aL  vs.  Wimbish^  -  -  -        260 

6.  John  Rushin  died,  leaving  a  will  with  three  execu- 
tors, Shad.  R  Felton,  Jno.  C.  Rogers,  and  Wm.  Rushin. 
Felton  took  possession  of  the  estate,  and  proceeded  to 
execute  the  will,  but  before  executing  fully,  himself 
died,  leaving  a  will  and  two  executors.  Shortly  after- 
wards, Bodgers  also  died,  and  Wm.  Rushin  moved  into 
Alabama.  John  Rushin  left  no  debts.  Some  of  the 
legatees  under  the  will  of  Jno.  Rushin,  sued  the  execu- 
tors of  Felton  in  equity  for  their  legacy, 

Heldy  That  the  suit  lay.     Rushin  et  al.  vs.  Young  et  al^  326 

7.  A  suit  in  equity  against  a  person  who  was  an  admin- 
istrator,  was  a  suit  to  which,  he  might  plead  as  ad- 
ministrator;  a  suit  in   which,  the  decree  might  be 
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against  him  as  administrator;  a  suit  the  title  set  up, 
in  which,  was  good  against  him  only  as  administrator  j 
a  suit  the  prayer  in  which,  was  against  him  as  admin- 
istrator. 

tieldj  That  it  was  a  suit  against  him  as  administrator, 
and  therefore,  that  he  had  the  right  to  appeal  without 
giving  security.     Irving^  guard.,  vs.  Melton^  admWy       330 

a  Wm.  Taylor  gave  to  Philip  F.  Sapp,  a  receipt  in  the 
following  words :"  Received  of  Philip  F.  Sapp,  ad- 
ministrator of  Milledge  Sapp,  deceased,  the  following 
promissory  notes  for  collection,"  (stating  them) — ^**  pay- 
able to  Milledge  Sapp,  or  bearer.  The  executors  of 
Philip  F.  Sapp  sued  the  administrator  of  Taylor, 
on  this  receipt.  There  was  evidence  sufficient  to 
authorize  the  jury  to  conclude,  that  this  contract  of 
cdllection,  was  made  with  Philip  F.  Sapp  in  his  indi- 
vidvaly  and  not  in  his  official  character.  The  Court 
granted  a  non-suit.  He/dj  That  the  Court  ought  not 
.  to  have  done  so.      Worrill  et  al  vs.  Taylor,  adrnW,  37S 

9.  A  Court  of  Equity  will  not  enjoin  an  administrator 
from  suing  .to  recover  a  tract  of  land,  for  the  benefit 
of  the  heirs,  notwithstanding  the  seven  years  bar  has 
attached,  when  one  of  the  only  two  heirs,  was  before 
and  at  the  time  of  the  intestate's  death,  and  has  been 
ever  since,  non  compos  mentis;  and  the  other  a  feme 
cover/j  abandoned  by  her  husband,  who. would  not  sue, 
and  the  wife,  by  reason  of  her  coverture,  could  not. 
Fleming,  adm'r^  vs.    Collins,  -  -       494 

10.  The  only  source,  in  general,  from  which  an  admin- 
istrator with  the  will    annexed,  can  derive   the  power 
to  sell  the  slaves  hefd  by  him,  as  administrator,  is  the 
will,  or  an  order  of  the  Court  of  Ordinary.     Latorence^ 
adm%  vs.  Philpot,  guardi'n  -  *  -        685 
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11.  A.  dies  testate  in  Henry  county.  His  will  is  proven 
and  admitted  to  record  in  that  county.  An  application 
is  made  to  revoke  the  letters  testamentary,  on  account 
of  the  birth  of  a  posthumous  child  unprovided  for. . 
In  the  mean  time,  that  part  of  Henry  county  includ- 
ing the  testator's  residence,  at  the  time  of  his  death, 
has  been  cut  off  into  Spalding ;  and  the  administrator 
de  bonis  non  cum  testamento  annexo^  has  removed  to 
Texas. 

Heldy  That  Henry  county  had  jurisdiction  of  the  pro- 
ceeding; that  the  right  to  transfer  to  Spalding  was  a 
personal  privilege,  and  that  in  this  and  all  similar  cases, 
all  done  previous  to  the  application  in  the  original 
county,  was  rightly  done,  and  valid. — McDonald  J. 
dissenting.    Knight  et  oL  vs.  Knight^  admW^  -      633 

AGENT. 
See  Warranty^  6. 

AGREEMENTS. 

1.  A  father  made  advancements  to  his  sons,  when  he 
was  not  in  a  sound  state  of  mind.  The  sons  and  the 
daughters  agreed,  that  the  advancements  should  be  set 
aside,  and  the  father's  property,  including  the  ad- 
vanced property,  divided  out  among  the  sons  and 
daughters,  with  an  advantage  to  the  sons  each,  of 
?1,000. 

Held^  That  there  was  a  sufficient  consideration  for  this 
agreement.    Fulton  fy  wife  vs.  Smith  et  al  -        413 

2.  Such  an  agreement  is  not  against  public  policy.    IcL 

3.  Time,  when  of  the  essence  of  an  ttgreement  or  con- 
tract    Taylor  et  al.  vs.  Baldwin  et  al.  -  43s 
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AMENDMENTS. 

1.  A  person  who  wns  a  constahio,  was  sned  in  irespn^^ 
fur  toitiously  taking  somn  negroes.  The  consfih/e 
jusiifu'd  lUider  several  Ji  /us.  Afwr  rhe  plainri/t  i,acl 
closed  his  evidu!)ce,  the  constable  asked  leave  to 
amend  his  entries  on  the  Ji,  fa.^.,  byenieriug  on  them 
a  levy  on  the  negroes.  ' 

Hild,  That  the    Conrt  was   right  in  granting   him   the- 
leave  asked  for.     Gorham  vs.   Hood  et  al.  .         299 

2.  The  plaiinifl'  in  entering  up  jndgfnent  against  rho 
defendant,  an  endorser  of  a  note,  omitted  t.)  deserihe 
the  contract  of  end.>rsement,  and  the  defendant  niacie 
the  on)issi()n  tlie  ground  of  an  alfidavii  of  illegdiry, 
on  the  hearing  of  ^which,  the  Court  allowed  ihe'judg.' 
ment  to  be  ametided. 

Held,   That  tins  was  right.     Oliver  vs.  Ross,  -        2QZ 

APPEAL. 

An  affidavit,  made  by  one  wlio  appeals  in  forma 
pauperis,  of  his  inability  to  pay  cost,  &c.,  is  not 
traversable.     Hines  vs.  liosser, 

ARBITRATION  AND  AWARD. 

1.  An  award  of  arbitrators  at  common  law,  may  be  at- 
tacked and  set  aside  for  Craud,  and  the  parties  against 
whom  it  is  rendered,  need  not  resort  to  a  Court  of 
Equity  for  that  purpose.     Hardin  vs.  Brown,  314 

:2.  Under  the  Act  of  1856,  an  award  can  only  be  im- 
peached  for  fraud  in  the   arbitrators.     But  at  common 
law,  an  award  may  not  only  be  vacated  for   corruption 
or  partiality  in   the    arbitrators,  but  for  a   mistake  into 
which  they   have  been  led  by  undue   means,  or  into 
which  they   have  been  permitted  to  fall,  by  the  fraud- 
«Ient  c  oncealment  of  the   party  or  his  agent.    Id. 
you  XXVII. — -43 
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S.  Courts,  while  they  may  not  correct  the  award,  or  re- 
vise  the  decision  of  the  arbitrators,  hold  it  to  be  against 
conscience  to  take  advantage  of  an  award  to  enforce 
it,  or  to  use  it  as  a  plea  to  bar  a  defence.    Id. 

4.  An  arbitration  proceeeding  under  the  common  law  is 
revocable  by  either  party,  at  any  time  before  the  award. 
DaviSy  ti^OTy  vs.  Maxwell^  -  -  368- 

5.  An  exception  to  an  award  will  not  be  entertained, 
unless  it  is  warranted  by  the  facts  in  the  record. 
Richardson  et  al.  vs.  Hartsfieldy  ,  -  -  52S 

6.  The  affirmative  declaration  in  the  Act  of  1856,  thai 
the  arbitrators  may  adjourn  from  day  to  day,  does  not, 
perhaps,  necessarily  exclude  the  idea,  that   they  may 
adjourn  for  a  longer  time,  should   the  exigencies  of 
the  case  require  it    Id. 

7.  The  failure  of  the  arbitrators  to  sign  the  award  on 
the  day  on  which  it  is  agreed  to,  does  not  affect  its 
validity.     Id. 

ASSIGNEE. 

A  judgment  in  the  hands  of,  subject  to  all  the  defences 
that  it  would  be  in  the  hands  of  the  original  plaintiff 
Rawson  vs.  McJunkinSy  c  .  -  4  32' 

ASSUMPSIT. 

•  An  action  of  assumpsit  for  money  had  and  received, 
will  not  lie,  unless  the  property  of  the  plaintiff  has 
been  converted  into  money,  or  thnt  which  is  its  equiva- 
lent; and  the  consumption  of  the  property  by  the  de- 
fendant is  not  sufficient  to  authorize  this  remedy. 
Barlow  vs.  Stallworthy  -  -  •  517^ 
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ATTACHMENTS. 

1.  A  bond  for  an   attachnnent  need   not  be  taken  by,  or 
offered  for  approval  by   the  magistrate  who  issues  the 
attachment.     It  is   sufficient   if  taken   by   any    other 
magistrate.      Such   bonds,   if  objectionable,   may    be 
amended.     Smith  vs.  Joiner,  -  -  -65 

2.  A  judgment,  in  attachment,  will  be  enjoined,  if  the 
defendant  had  a  good  defence  to  the  suit,  and  his  fail- 
ure to  make  the  defence,  was  owing,  not  to  any  fault 
or  negligence  on  his  part,  but,  to  the  fault  of  the 
plaintiff     Far.  fy  Ex.  Bank  vs.  Rustj  Patten  4*   Co.     391 

ATTORNEY— POWERS  OF. 

1.  May  be  recorded  under  the  same  rules  as  the  deed 
made  under  them,  and  when  thus  recorded,  may  be 
read  in  evidence  in  the  same  way.  Tenant  et  at.  vs. 
Blacker, 418 

2.  Peavy  gave  to  Carter,  a  power  of  attorney  to  conrey  a 
lot  of  land.  Carter,  in  executing  the  deed,  signed  his 
own  name,  instead  of  Peavy^s  name.  But  there  was 
enough  on  the  face  of  the  deed,  to  show,  that  Carter 
intended  the  deed  as  Peavy 's,  and  not  as  his. 

Hetdy  That  the  deed  was  a  sufficient  execution  of  the 
power. — Bennino  J.     Id. 

BANKS. 

Under    the    17th  section  of  the  charter  of  the  Southern 
Bank  of  Georgia,  no   action   can  be   brought  against 
said  bank  under  said   charter,  until  special  demand  is 
made  of  the  debt  or  due  claimed  by  the  creditor.     Sou. 
Bank  Go,  vs.  Mec.  Sav.  Bank,  -  "       ^ 


Digitized  by 


Google 


703  INDEX. 

CERTIORARL 

1.  The  provision  in  the  Constiintion  of  179S,  conferring 
poweron  ihe  Superior  Conns  to  corrrct  errors  in  inlrri* 
or  judicatories,  by  writ  of  cert iarari^  docs  nut  recjiiire 
an  Act  of  the.  Loj^islatnrc  to  etiforce  if.  It  is  explicit 
enough  for  that  purpose.      Smith  vs.  Joiner,  -        65 

2.  If  it  be  alleged  that  material  alterations  have  been 
made  in  the  excepiions  to  the  decision  of  an  Inferior 
Cogit,  and  proof  he  offi^rpd  to  support  such  allegations, 
ills  error  in  the  Conn  to  refuse  lo  hear  ir.     Icf. 

CHARGE  OF  TIIK  COURT. 

As  to  when  the  evidence  is  sufficient  to  warrant. 
Ex^ors  of  Everett  vs,  adm'rs  of  fVhi/^eld,  -  133 

See  Frauds  J  I,  2. 

CONSTABLES,  LEVIES  AND  SALES  BY. 

1.  One  entry  of  no  personal proper/i/y  on  a  Justice's 
Counfi/a.,  issnfEcient  t<>  justify  a  constable  in  U-vying 
the  fi,/a.  on  land.     Carmichuel,  ex^or,  vs.  Stratcnei  aL  341 

See  Trespass. 

CONTEMPTS. 

Questions  of  contempt  are  for  the  Court  treated  with 
the  contempt;  audits  decision  ought  to  be  final,  ex- 
cept, perhaps,  in  the  case  in  which,  the  decision  shows 
an  enormous  abuse  of  the  discretion.  Cabot  vs.  Far* 
boro^h  etal  •  -  -  -  •       475 
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COSTS.  f^^V"^  "■"- 

1.  When  a  witness  is  rejected  for  incompetency,  tb^  cbstV'  r* 
for  his  attendance  can  only  be  collected  out  of  tfiepar-      *  ^-''     /   - 
ty  at  whose  instance  he  was  subpoenaed.     Cro^^i^si:^  S"  * 

^«^Ty. ^^sm'^^"^  J 


f.  Cost  in  cases  of  peace  warrants,  when  defendant  is 
discharged,  in  discretion  of  Judge.  Keith  vs.  The 
Statty  ------     48J 

lee  AdnCra  and  Ex^ors^  7. 

COUNSEL—ARGUMENT  AND  PROFESSIONAL  DE- 
PORTMENT OF, 

The  Supreme  Court  will  notcontrol  the  presiding  Judge  in 
the  Conrt  below,  who  heard  the  evidence  and  tried  the 
cause,  in  deciding  how  far  the  remarks  of  counsel  are 
-warranted  by  the  evidence  before  the  jury,  when  it  is 
not  clear  that  they  were  unwarranted.  C.bb  vs.  The 
Slate, .648 

lee  Practice  in  Superior  Court,  4. 

CRIMINAL  LAW. 

1.  It  is  not  error  in  the  presiding  Judgo,  to  refuse  to  al- 
low an  offender  to  srttle  a  criminal  case  of  the  grade,  in 
which  he  is  vested  with  a  discretion  to  allow  ihesellle- 
mentornot.     McDaniel  vs.  The  State,  -  -197 


2^  Popular  excitement  alone,  not  siifli^ient  of  itself  to 
postpone  the  trial  of  a  caso,  except  luulcr  extraordina- 
ry circumstances.     T'honiasvs   The  ^^te^ 
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3.  If  there  be  not  a  full  panel,  the  challenge  should  be 
made  to  the  array.     Id, 

4.  A  juror  upon  his  ro/r  c^zVe,  andin  answer  to  the  ques- 
tion, "  Is  yonr  mind  perfectly  impartial  between  the 
State  and  the  accused  ?•*  Answers,  "  I  think  that  I 
am,  as  I  iindnrstand  it."  The  Court  then  asks,  "do 
you  understand  the  question?'^  The  juror  replies 
"yes;"  lie  is  an  impartial  juror,  and  there  is  no  objec- 
tion to  the  mode  adopted  for  testing  his  indifferency.  Id. 

5.  A  juror  may  be  disqualified  and  set  aside  for  cause, 
on  the  ground  that  he  is  over  age,  after  the  statutory 
questions  have  been  propounded  to  him,  provided  the 
State  has  not  been  prejudiced  by  the  irregularity.     Id. 

6.  It  is  not  necessary  that  the  juror  should  be  a  citizen 
of  the  county,  where  the  oflfence  is  tried  for  any  speci- 
fied time  previously.  It  is  enough,  if  he  be  a  resident 
citizen^  at  the  time  of  trial.     Id, 

7.  The  Court  being  satisfied  from  inspection,  that  ajuroi 
is  drunk,  may  set  him  aside  of  its  own  motion.     Id, 

8.  It  is  no  objection,  that  a  traverse  jury  in  a  criminal 
cause  is  present,  and  hears  the  Court  charge  the  grand 
jury  upon  the  penal  laws  of  the  State  generally  ;  and 
compliments  them  upon  their  vigilance  in  ferreting  out 
crime  and  bringing  offenders  to  justice.    Id, 

9.  The  practice  of  separating  witnesses  in  a  State  case, 
is  ancient  and  salutary;  still  it  is  a  matter  of  discre- 
tion with  the  Courts.  And  it  is  no  abuse  of  that  dis- 
cretion, to  allow  one  or  more  of  the  witnesses  to  re- 
main in  Court,  and  aid  either  the  State  or  the  accused, 
in  conducting  the  prosecution  or  defences;  neither  does 
it  disqualify  a  witness  from  being  re-ea^a/zizncflf, that  he 
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has  remained  in  the  Court  room  after  he  was  first  exam- 
ined, or  that  he  has  stated  to  another  witness,  what  he 
had  swjrn  to:  although   this    last,   is    a    misconduct 
which    might   subject  .him   to  the  punishment  by  the 
CourL     Id. 

10.  What  the  defendant  says  on  the  spot,  within  a  min- 
ute or.a  minute  and  a  half,  or  even  three  minutes  after 
the  transaction,  is  a  part  of  the  res  gestw^  and  admissi- 
ble as  such  in  evidence.     Id. 

11.  When  the  behavior  of  a  witness  is  unbecoming,  it  is 
the  duty,  as  well  as  the  privilege  of  the  Court,  to  re- 
prove him  for  his  indecorum.     Id. 

12.  When  a  witness  testifies  to  a  fact,  as  that  the  de- 
ceased was  advancing  on  the  accused  when  he  was 
killed,  he  may  give  the  reasons  of  that  opinion.     Id. 

13.  When  the  relative  position  of  the  several  combatants 
in  an  affray  is  material,  the  State  mayjreintroduce  a  wit- 
ness examined  in  chief  to  prove  that  it  is  different  from 
that  testified  toby  the^^defendant's  witnesses,  and  ex- 
hibit to  the  jury  a  diagram,  illustrative  of  hisstatement, 
and  then  the  defendant  to  surrebut  in  the  same  way. 
Id. 

14.  When  the  Court  is  asked  to  charge  a  certain  princi- 
ple to    be  law,  provided  the  evidence  sustains  it,  it  is 
no  error  in  the  Court  lo  give  the  opposite,  or  other  al- 
ternative,  provided   the   proof   preponderates  on   that 
side.     Id. 

15.  An  outlaw  not  entitled  to  the  privilege  of  a  new  tri- 
al.— Lumpkin  J.     Id. 

16.  The  Judge  of  the  Superior  Court  has  pow^r.  on  ex- 
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amining  and  considering  ihe  evidence  returned  with  a 
peace  warrant,  if  it  be  insulficienl  to  require  the 
giving  a  bond,  to  discharge  the  defendant;  and  he 
has  moreover,  the  discretion  to  discharge  him  without  ^ 
the  payment  of  costs,  if,  in  his  opinion,  there  was  no 
foundation  for  the  proceeding.     Keith  vs.  Th^  Statty       483 

17.  It  is  not  error  for  the  presiding  Judge  to  advise 
the  Sheriff  to  cause  the  Constables  of  the  county  to  sum* 
mon  a  large  number  of  persons  qualified  to  serve  as 
jurors,  living  in  remote  parts  of  the  county,  to  attend  at 
the  Court  House  on  the  day  appointed  for  the  trial,  that 
tales  jurors  might  be  summoned  with  convenience. 
Cobb  vs.  The  Siate,  ....  ^4^ 

18.  It  is  not  error  for  the  Court  to  allow  (he  testimony 
of  witnesses  taken  down  in  writing  to  be  read  over  to 
them  in  the  presence  of  the  jury,  for  the  purpose  of  cor- 
recting errors  which  may  have  been  committed,  ia 
writing  it  down.    Id. 

19.  A. letter  addressed  to  and  read  hy  or  to  a  defendant 
on  his  trial,  to  which  he  makes  a  verbal  reply,  may  be 
read  in  evidence  to  enable  the  jury  to  understand  the 
reply,  but  not  as  evidence  of  itself.     Id. 

20.  That  a  verbal  reply  to  a  written  request  made  in  a  let- 
ter, was  made  in  the  Penitentiary  to  the  principal  keeper 
thereof,  constitutes  no  objection  in  law  to  its  admissi- 
bility in  evidence  against  the  party  niakitig  it,  if  volun- 
tarily made,  and  drawn  out  by  the  exercise  of  no  im- 
proper influence.     Id. 

21.  When  a  defendant,  who  is  jointly  indicted  with 
another  for  murder,  who  lias  pleaded  guilty  to  the 
charge,  is  appealed  to  by  thai  oiher^  who   must  know 
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his  guilt,  if  guilty,  to  r.onfess  the  crime,  and  he  simply 
refuses  to  confess,  but  does  uot  deny  his  guilt  the  cir- 
cumstances may  be  given  in  evidence  to  the  jury.     Id. 

DAMAGES. 

1.  If  the  Court  charge  the  jury,  in  an  action  of  trespass 
that  if  they  should  believe,  under  the  evidence,  that  the 
plaintiffs  were  entitled  to  exemplary  damages,  it  was  in 
their  discretion  to  find  any  amount  not  exceeding  the 
amount  laid  in  the  declaration,  it  is  error,  provided  the 
amount  laid  in  the  declaration  was  so  great,  if  found, 
as  to  show  prejudice  or  partiality  on  the  part  of  the  ju- 
ry. Such  a  charge,  in  such  a  case,  is  calculated  to  ex- 
ert au  improper  influence  on  the  jury,  and  is  wrong  in 
itsel£     Bryan  vs.  Actt  et  aU  .  -  .        37 

t.  Where  a  person  voluntarily  throws  himself  in  the 
"way  of  a  dray,  and  an  injury  ensues,  the  jury  may  find 
almost  nominal  damages,  notwithstanding  they  should 
be  of  the  opinion  that  the  driver  of  the  dray  was  slight- 
ly  more  in  fault  than  the  pariy  hurt.  Notwithstanding 
the  jury  may  think  the  person  injured  altogether  in 
fault ;  yet,  if  from  pity,  or  any  other  consideration,  ihey 
should  return  a  verdict  for  damages,  and  the  defend- 
ant acquiesce  in  it,  the  plaintiff  cannot  complain,  and 
demand  a  new  trial.     Flanders  vs,  Meathy  -  35S 

DEEDS. 

1.  "What  a  sufficient  execution  of,  under   power  of  at- 
torney.     Tenant  et  ah  vs.  Blacker^  -  -  ^^^ 

2.  Consideration  of  deed,  may  be  shown  by  parol  proof, 
the  same  not  being  inconsistent  with  the   construclion 

of  the  deed.     Hopkins  vs.  fVatts  et  al         -  "         ^^^ 

DIVORCE. 
1.  Mental  incapacity,  at  the  time  of  marriagr*,  a  ground 
for  divorce  in  this  State      Brown  vs.  fVestbrooh^  ^^^ 
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2.  A  libel  to  dissolve  ilie  marriage  union,  on  that  ac- 
count, is  to  be  filed  and  tried,  and  is  subject  to  ail  the 
incidents  regiilatiiiu;  divorces,  by  the  btaiuies  of  force 
on  that  subject.     Id. 

3.  A  proceeding  to  declare  marriage  a  nullity,  on  ac- 
count of  the  nu^iital  incapaf*iiy  of  otie  of  the  parlies  to 
consent  to  the  contract,  at  the  time  it  was  entered  into, 
is  unknown  to  our  jiidlciarv  system,  and  is  repugnant 
(o  the  feeUngs  and  policy  of  our  peo])Ie.     Id, 

4.  The  evidence  in  support  of  an  application  for  an  or- 
der of  publication,  in  a  divorce  case,  was,  the  returns  of 
the  Sheriffs  of  two  counties,  showing  that  the  defend- 
ant was  in  neither  of  those  counties. 

Held^  That  this  evidence  was  not  sufficient,  Godfrey 
vs.  God/ret/,  -  -  -  -  -  466 

EJECTMENT. 

1.  A  man  who  has  no  title  cannot  recover  in  eject- 
ment, although  he  alleges,  that  he  demises  to  John  Doe, 
for  the  use  of  another  man,  who  does  have  the  title. 
Brooking  vs.  Dearmondy  -  .  .  5^ 

2.  Title  to  land  cannot  be  passed  but  by  writing.  fPzl- 
Hams  et  al.  vs.  Cow  arty  -  -  -  187 

3.  One  going  into  possession  of  land,  under  a  parol  pur- 
chase, can  only  hold  to  the  extent  of  his  actual  pos- 
session.    Cook  vs.  Long  el  al.  -  -  28|> 

4.  Notwithstanding  the  tenant  may  have  had  posses- 
sion for  seven  years,  yet  if  he  disclaims  having  title, 
and  declares  he  is  only  waiting  to  purchase  of  the  true 
owner,  when  he  can  find  him,  the  statute  will  not  pro- 
tect him  against  the  rightful  owner  of  the  fee.     Id. 

5.  If  a  defendant  in   ejectment  enter  on  land  sued  for, 
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under  the  lessor  of  the  plaintiff,  whether  by  purchase 
gift  or  lease,  he  cannot  dispnte  the  title  under  which 
he  entered.      Williams  vs.  Cash,  -  .  ^q-. 

6.  If  defendant,  after  entering  under  the  lessor  of  the 
plaintiff,  sets  up  a  defence  against  him  to  a  suit  for  the 
recovery  of  the  land,  hostile  to  the  title  under  which  he 

.entered,  he  cannot  claim  to  be  a  tenant  at  will,  and  en- 
tilled  to  notice  to  quit,  before  suit  can  be  brought.     IcL 

7,  If  a  defendant  in  ejectment  entered  into  possession  of 
the  premises  sued  for,  under  a  contract  of  any  sort  for 
a  title,  the  statute  of  limitations  could  not  begin  to  run 
in  his  favor,unlil  he  repudiated  the  contract,  and  claim- 
ed to  hold  in  defiance  of  plaintiff's  title,  and  the  plain- 
tiff had  knowledge  of  such  adverse  holding.     Jd, 

EQUITY. 

1.  If  a  Court  of  Equity  has  jurisdiction  in  any  case  of 
probate  of  wills,  it  is  only  when  such  probate  is  not  at- 
tainable in  a  Court  of  Ordinary.  Slade  et  al.  vs.  Street, 
ctdmWj  -----  17 

2.  If  the  bill  states  a  title  in  the  plaintiff,  and  alleges  that 
a  discovery  is  necessary  to  establish  that  title,  a  demur- 
rer, on  the  ground  that  there  is  an  adequate  remedy  at 
law,  is  not  sustainable.     Turner  vs.  Jones  et  al.  20 

S.  A  mother  gratuitously  conveyed  the    half  of  lot  one 
hundred  and  fifty -eight,  to  one  of  her  children,  she  in- 
tending to  convey  the  half  of  lot  one  hundred  and  fif- 
ty seven.    She  died  intestate,  leaving  this  child  and  oth- 
er children,  and  this.child  filed  a  bill  against  her  admin- 
istrator, to  correct  thernisiake. 
Held,  That  he   had  no  right    to  have  the  mistake  cor- 
rected,   lite  deed    being   voluutary.       Powell  el   gL  vs. 
Powell,  ....  -  36 
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4.  When  the  equity  of  a  bill  is  fully  met  and  distinctly 
denied,  proceedings  at  law  will  not  be  restrainet!,  un- 
less underspecial  circumstances.  Brell  vs.  StUerset  al     185 

5.  A  Court  of  Equity  has  jurisdiction  to  compel  the  can- 
cellation of  a  deed  procured  without  consideration,  and  . 

by  undue  influence.     Walker  et  al.  vs.  Hunter  el  aL       336 

f.  Where  the  tax  payers  of  a  county  resist  the  collec- 
tion of  a  tax,  they  may  unite  by  bill,  asking  an  injunc- 
tion, and  each  will  not  be  driven  to  his  affidavit  of  il- 
legality.    Vanover  et  al.  vs.  Jus.  Inf.  Court,  -  354 

7.  Although  there  be  a  remedy  at  law,  yet  if  it  be  not  a 
complete  one,  equity  has  jurisdiction.  Jordan,  adm% 
vs.  Faircloth,  fyc.  -  -  -  -  57j5 

EQUITY  PLEADING  AND  PRACTICE. 

1.  Turner  filed  his  bill  against  Joiner  and  Spicer,  and 
against  Hodges  and  others,  in  which  he  alleged,  that 
a  lot  of  land,  drawn  by  Jones,  was  sold  under  a  Ji.  fa. 
against  Jones  and  bought  by  Hodges;  that  the  Sheriflf 
make  a  deed  to  Hodges,  but  the  deed  had  been  burned 
with  the  court-house;  that  Hodges  sold  the  land  to 
Turner,  and  that  afterwards,  Jones,  thinking  to  take 
advantage  of  the  destruction  of  the  deed,  also  bought 
the  land,  and  put  Spicer  in  possession  of  it,  as  his  ten- 
ant. The  bill  also  alleged,  that  a  discovery  was  neces- 
sary, to  enable  the  plaintiff  to  prove  these  allegations. 
It  prayed,  that  the  deed  might  be  established,  and  that 
the  land  be  delivered  to  Turner,  and  the  rents  account- 
ed for  to  [lim, 

Held^  That  Joiner  and  Spicer  were  proper  parties  to  the 
bill.      Turner  vs.  Junes  et  aL         -  -  -  S2 

t.  A  bill  had  two  objects;  one,  to  compel  the  defenda^it 
to  convey  to  the  complainant,  an  inierebt  in  liiQ  unsold 
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lots  of  a  town  ;  the  other,  to  compel  him  to  pay  over  to 
the  complainant,  a  share   of  tint  profis  mathi    hy  imf^ 
from  ihc;  sales  of  the  si»ld  lots  (i(  (lio  lowii.    The  lots  lav 
in  one  ctimity,  and    the  dc^fendant    resided   in  anuilier. 
The  bill  was  bronght  in  the  latter  coniiiy. 

Helijy  That  the  latter  connty  was  a  proper  one  in  wl:ich 
to  bnr.g  the  bill. 

As  to  when  tlie  second  bill  is  the  same  as  the  first,  so 
that  ti»e  judgment  or  decree  in  the  first,  is  a  bar  to 
the  second.     Black  vs.  Black  et  aL  -  -  40 

3.  Coiirts  may  require  amendments  to  sworn  hills,  to  be 
themselves  sworn  to.     Senimcs  vs.  Boijkm^adm'r^et  aL    47 

4.  Several  creditors  of  an  insolvent  corporation  may 
unite  in  tlie  same  bill  to  charge  the  stockholders,  who 
were  also  directors,  for  fraudulently  abstracting  ijie  cap- 
ital stock  of  the  bank  ;  and  the  bill  is  not  objectionable 
to  the  charge  of  a  misjoinder  of  both  complainants  and 
defeudanls.     SemmesetaL  vs.  Molt  tt  al.  -  ^^ 

5.  It  is  premature  to  move,  at  the  second  Term,  to  dis- 
miss a  billtbr  want  of  prosecution,  before  all  the  de- 
fendants are  served,  and  while  a  demurrer  to  the  bill  is 
still  pending  at  the  instance  of  those  who  are  served.  Id. 

6.  A  complainant  at  equity  who  has  sued  at  law  upon 
the  same  demand,  cannot  be  compelled  to  elect  m 
wliich  form  he  will  prosecute  his  rights,  until  after  the 
defendant  has  filed  his  answer,     Jd. 

7.  If  a  cross  bill  should  be  necessary,  ^^^  Court  of  the 
connty  in  which  the  original  suit  is  pending, has  juris- 
diction  of  it     Bowman^  ex^or,  vs.  Longy  guard. 

6.  A  creditor  who  files  his  bill  in  equity  to  enforce  a  le- 
gal right,  cannot  be  compelled  to  make  other  creditors  ^^^ 
parties  to  his  bill.     Elmore  vs.  Spear^ 
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9.  A  recovery  by  or  against  the  heirs  at  law,  may  be 
pleaded  in  bar  to  a  suit  brought  by  the  administrator  of 
the  estate  for  their  benefit,  there  being  no  debts  due  or 
owing  by  the  intestate.      Hardaway  vs.  Drummond 

ei  al  -  -  -  -  -  ««1 

10.  It  is  too  late,  when  a  case  is  called  for  trial  on  the 
merits,  for  the  defendant  to  move  to  dismiss  a  bill,  be- 
cause the  complainant  has  an  adequate  commoa  law 
remedy,  the  answers  allbeing  in  and  no  demurrer  filed. 
If  the  answer  admits  the  equity  in  the  bill,  or  what  is 
alleged  as  equity,  and  alleges  such  matter  as,  if  proven, 
would  defeat  tl^  complainant's  equity,  which  matter 
is  not  strictly  responsive  to  the  bill,  this  Court  will  not 
control  the  discretion  of  the  Chancellor  below,  in  re- 
taining the  injunction.     HargraveSy  adm^r^  vs.  JoneSj     233 

11.  An  objection  to  a  bill  on  the  ground  that  the  com- 
plainant has  an  adequate  remedy  at  law,  comes  too 
late  at  the  hearing.  It  should  be  taken  advantage  of 
the  first  opportunity  by  plea  or  demurrer;  otherwise  it 

will  be  considered  as  waived.  May  etal,  vs,  Goodwj/n,     35S 

12.  An  order  to  answer  exceptions  to  an  answer,  did 
not  specify  a  time  within  which  the  answer  was  to  be 
put  in  : 

Held,  That  the  defendant  had  until  the  next  Term  to 
file  his  answer  in,  and,  consequently,  that,  if  he  died  be- 
fore that  Term,  there  was  no  right  to  take  the  bill  for 
confessed,  ahhough  he  mightfhave  [died  without  an- 
swering.    JordaUy  adm^r,  vs.  Faitclothy  Sfc,        -  37^ 

13.  Misjoinder  of  parties  may  be"  obviated  by  amend- 
ment, and  is  not  a  ground  •for  dismissing  a  bill.      Ftil- 

ton  fy  Wife  vy.  Smith  etal.  -  -  -  413 

See  ^dm^rs  fy  Ex^ors,  6. 
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EVIDENCE. 

1.  A  tax  execution  against  a  tax  collector  and  his  surety, 
must  be  issued  by  the  Comptroller  General ;  and  when 
the  Sheriff  who  made  a  sale  under  it,  deHvers  it  to  the 
Solicitor  General,  the  presumption  is  that  he  delivered 
it  at  that  office,  and  before  secondary  evidence  of  it  can 
be  given,  an  enquiry  and  search  should  be  made  there 

for  it.     Davenport  et  aL  vs.  Harris^  -  -  68 

2.  To  prove  a  diploma  given  to  a  physician  by  a  medi- 
cal college  of  another  State,  the  legal  existence  of  the 
college  must  be  shown.     Hunter  vs.  Blount j  .       76 

3.  If  an  administrator  manage  his  intestate's  estate  fair- 
ly and  honestly,  but  neglects  to  make  his  returns  so  as 
to  exhibit  the  state  of  his  accounts  in  the  Ordinary's 
office,  he  is  not  on  that  account,  liable  to  pay  a  higher 
than  the  ordinary  rate  of  interest  chargeable  against 
an  administrator;  but  if,  on  demand  of  a  distributee,  he 
fails  or  refuses  to  make  a  full  exhibit  of  his  accounts, 
and  come  to  a  settlement,  he  subjects  himself  to  the 
costs  and  expenses  of  a  suit  which  his  default  may 
have  made  necessary.     Binion  et  al.  vs.  Miller,  admWy     78 

4.  If  a  receipt  be  given  by  a  guardian  to  an  administra- 
tor for  negroes  expressed  to  be  in  full  of  his  ward's  dis- 
tributive share  of  the  estate,  and  it  is  insisted  that  it  is 
expressed  to  be  in  full,  because  all  other  accounts  were 
balanced  and  settled,  which  is  nevertheless  disputed 
by  the  wards,  whether  the  receipt  was  in  full  is  a  ques- 
tion for  the  consideration  of  the  jury.     Id. 

5.  The  Acts  of  Congress,  providing  for  the  admissibility 
of  exemplifications  in  evidence,  do  not  extend  to  ex- 
eoipliUcations  of  a  private  writing  recorded  under  our 
registry  laws.     Russell  vs.  Kearney^  -  -  96 
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6.  A  parly  lias  no  riglu  to  rnmplain  that  testimony  Fias 
b»»en  admilied  afier  the  cvidenre  has  closed, unless  he.  is 
less  prepaied  lo  meet  it  then,  than  lie  would  have  Jjc  en, 
had  it  been  adtuiued  at  the  projier  stage  of  the  trial.     Id. 

7.  Declarations  of  a  person  who  is  not  a  party,  nor  the 
agent  of  a  party  to  a  transaction,  and  who  is  a  ccUDpe- 
lent  witness,  not  made  at  the  lime  of  the  act  of  wliicfi 
it  is  insisted  it  is  explanatory,  are  not  admissible  in  evi- 
dence as  part  of  the  res  geslse.  Macon  and  fVes/crn 
Railroad  vs.  Davis,  -  -  -  -  113 

•  8.  A  deed  exhibited  at  aSherifTs  sale,  said  to  be  a  con- 
veyance of  the  property  sold,  but  which  was  not  read, 
nor  examined  t»y  the  person  who  bid  off'  the  property, 
is  no  evidence  for  him  in  at)  action  for  reftising  to  com- 
ply witli  the  terms  of  the  sale.  Uendrick  vs.  Davis, 
JShfTiff,  ..-..-    167 

^.  If  the  subscribing  witnesses  of  a  lost  deed  be  dead, 
and  the  original  be  not  stibscribed  by  a  Justice  of  the 
Peace  or  other  otiicer  whose  attestation  is  sufficient  to 
admit  it  to  record,  nor  affidavit  be  made  of  its  execu- 
tion, inferior  evidence  of  its  contents  and  execution 
may  be  adduced,  and  if  a  copy  be  established  by  the 
judgment  of  Court,  evidence  of  that  being  made,  the 
established  copy  ought  to  be  admitted.  Williams  et  aL 
vs,  Cowarty  -----  187 

10.  Proof  that  it  is  the  general  plan  of  a  father  lo  loan, 
and  not  Xo  give  slaves  to  his  children,  when  they  mar- 
ry or  settle  in  life,  is  admissible  to  rebut  the  presump- 
tion of  a  gift  arising  from  the  possession  of  slaves  b7 
a  married  daughter.  Nor  is  this  testimony  controver- 
ted by  the  evidence  that  he  had  given  land  to  some  of 
the  children.    Lockeii  vs.  Mims^  -  -  207 
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11.  "  It  was  my  understanding,"  used  hy  a  witness,  may 
and  ordinarily  does  mean,  his  knowledge  or  recollec- 
tion of  the  facts.     Id, 

12.  It  is  not  error  to  exclude  immatierial  testimony.     Id, 

13.  If  the  point  be  made  and  insisted  upon,  the  statute 
of  another  State,  can  only  be  proven  in  our  Courts,  by 

a  certified  copy.     Stanford  vs.  Pruetty  -  243' 

14.  Evidence  which  tends  to  establish  the  issue,  is  ad- 
missible, although  not  of  itself  sufficient  for  that  pur- 
pose.    Oinnlbiis  Co,  vs,  Se/n?nes,  -  -  283 

15.  The  price  at  which,  land  was  knocked  off  to  a  bid- 
der, hy  the  Sheriff,  was  fifty-two  dollars.  The  deed 
made  by  the  SlierilF  to  the  bidder,  acknowledged  the 
receipt  of  goO,  and  was  silent  as  to  the  other  two  dol- 
lars. But  on  the  back  of  the  Ji.fa.  there  were  entries 
showing  that  the  whole  $52,  had  been  properly  appro- 
priated by  the  Sheriff. 

Held,  That  the  deed  was  admissible  in  evidence.     Car- 

michael^  ex^or,  vs.  Strawn  et  aU  -  -  341 

» 

16.  Entries  in  a  merchant's  book,  made  by  himself,  are 
admissible  in  evidence  notwithstanding  he  keeps  a 
clerk.     McDaniel  vs.  Trulucky  -  -  366 

17.  The  note  on  which,  an  action  was  founded,  referred 
to  abond  as  having  been  given  by  the  plaintiff,  the  payee 
of  the  note,  to  the  defendant,  the  maker  of  the  note. 
The  plaintiff  read  this  note  in  evidence.  A  bond  was 
then  offered  in  evidence,  by  the  defendant,  as  the  bond 
referred  to  by  the  note — the  defendant  insisting,  that 
no  farther  proof  of  the  execution  of  the  bond,  was 
necessary.  The  note  and  bond  agreed  in  many  parti- 
x;ulars,  and  in  none,  differed. 

VOL.  XXVII. — 46. 
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Htld^  That  the  bond  was  admissible  without  farther 
prooC     Ehame  vs.  Bower j        -----    408 

18.  It  is  competent  to  prove  a  fact  which  tends  to  estab- 
lish a  matter  not  directly  in  issue,  but  which  when  pro- 
ven, may  be  entitled  to  some  weight,  on  the  trial  of  the 
main  issue  between  the  parties.  Causey^  ex^or,  vs. 
Wiley,  Banks  fy  Co.  et  al.  ...         444 

19.  Facts  which  came  to  the  knowledge  of  a  witness, 
by  reason  of  his  being  connected  with  the  case  as  at- 
torney at  law,  cannot,  under  the  statute,  be  given  in 
evidence  by  him.     Id. 

20.  A  man's  conduct  may  be  such,  as  to  authorize  the 
presumption,  that  he  adm*its  to  be  well  founded,  a  plea 
set  up  against  his  claim.     Block  fy  Br6*s  vs.  Hicks  4r 

Co.  -.--..  522 

21.  The  declaration  of  one  party,  uttered  in  the  pres- 
ence of  the  other,  and  not  denied  by  that  other,  are  ad- 
missible as  evidence  for  the  former.    Jb. 

22.  It  is  sufl5cient  to  prove  the  substarice  of  the  testimo- 
ny of  a  deceased  witness.  Trammel,  admW,  vs.  Hemp- 
hill et  al  -----  525 

23.  When  the  matter  in  issue  is,  whether  or  nor  the  de- 
fendant was  served,  the  jury  are  authorized  to  infer  that 
he  was  not,  from  the  fact  that  no  attempt  was  made  to 
enforce  the  judgment,  for  some  fifteen  or  twenty  years 
after  it  was  rendered ;  and  the  defendant  continuing  all 
that  time  in  the  adverse  possession  of  the  premises. 
Blackwell  et  aL   vs.  Bird,  -  -  -  54  S 

24.  Evidence  tending  to  prove  that  a  judgment  ren- 
dered against  an  infant,  which  judgment  was  oflTered 
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and  received  in   evidence,  was  null   and  void  for  the 
"Want  of  service,  and  for  the  want  of  a  proper  represen- 
tative, and  for  other  reasons,  is  admissible.     Johnson 
et  ux.  vs.  Wright  et  al,  -  -  -  ^^^ 

25.  The  terms  of  a  proposition  to  compromise  made  to 
a  party,  and  his  reply  thereto,  are  admissible  in  evi- 
dence against  him. — McDonald  J.  dissenting.     Lucas 

vs.  Parsons  et  al.  -  -  -  -  593 

26.  Witness  may  answer  whether  an  instrument  which 
he  has  heard  described,  but  has  never  before  seen,  an- 
swers the  description  given,  or  is  the  same  instrument, 
and  if  he  make  an  improbable  statement,  it  may  be 
made  the  subject  of  comment  before   the  jury.     Cobb 

vs.  The  St  a  fey  -  -  -  -  -648 

27.  No  error  in  the  charge  of  the  Court  to  the  jury  that 
one  positive  witness  is  to  be  believed,  rather  than  ma- 
ny negative  witnesses  to  the  same  point  It  does  not 
differ  from  the  legal  principle,  that  the  existence  of  a 
fact  testified  to  by  one  positive  witness  is  rather  to  be 
believed,  than  that  such  fact  did  not  exist,  because 
many  witnesses  who  had  the  same  opportunity  of  ob- 
servation swear  that  they  did  not  see  or  know  of  its 
having  transpired.     Id. 

FACTORS. 

If  the  factor  pays  the  draft  of  the  planter,  upon  the 
faith  of  produce  which  he  never  receives,  he  is  entitled 
to  recover  the  amount  in  an  action  for  so  much  cash 
paid  for  his  use ;  and  on  the  balance  due  on  the  ac- 
count between  the  cash  received  and  the  cash  advanced 
for  the  defendant,  the  plaintiff  is  entitled  to  interest 
Howard  vs.  Behn  ^  Foster^  .  .  -       174 
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FRAUD. 

1.  If  there  be  legal  capacity,  and  no  imposition  of  fraud, 
a  contract  of  suretyship  is  binding;  but  weakness  of 
capacity  on  the  part  of  the  surety,  and  the  fact  that  it 
is  a  contract  of  suretyship,  may  be  considered  on  the 
issue  of  fraud  in  procuring  it.  Causey  vs,  JViley, 
Banks  «5-  Co,  et  'al,  .  .  -  -  444 

2.  A  charge  to  the  jnry,  that  "  fraud  is  not  to  be  pre- 
sumed, but  must  be  proved  by  those  alleging  it,''  un- 
explained, is  not  a  legal  charge  in  a  case  in  which 
there  is  evidence  of  facts  and  circumstances  tending  to 
prove  fraud.     Id. 

FRAUDS— STATUTE  OF. 

1.  The  purchase  of  land,  payraent  of  the  consideration 
taking  possession  and  making  valuable  improvements, 
sufficient  to  relieve  a  parol  agreement  from  the  opera- 
tion of  the  statute  of  frauds.     Scott  vs.  Newsom,  -  125 

2.  The  statute  of  frauds  will  apply  to  a  verbal  contract 
for  the  sale  of  land,  unless  there  is  part  performance, 
or  some  matter,  to  prevent  it  from  so  applying.  Lump- 
kin vs.  Johnson  J  -  -  -  -  485 

FRAUDULENT  ASSIGNMENTS. 

A  mortgage  deed  is  not  within  the  Act  of  1818,  to  pre- 
vent persons  unable  to  pay  their  debts,  from  assigning 
their  property,  "z/i  trtist/^  for  some  of  their  creditors, 
in  preference  to  others.     Solomons  vs.  Sparks  et  aL,       385 

FREE  PERSONS  OF  COLOR. 

The  guardian  of  may  ratify  his  contract,  and  a  suit 
upon  such  contract  by  the  guardian  is  sufficient  evi- 
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dence  of  such  ratificaiion.     Hargrove  vs.  Webb  8^  JH- 
len.  ------  173 

f 
GRANTS. 

1.  A  copy  grant  ought  not  to  be  received  as  evidence, 
without  an  excuse  for  the  non-produciion  of  the  origi- 
nal.    Brookhig  vs.  Dearmond^  -  -  58 

2.  A  grant  was  issued  in  the  name  of  Boswell  Cook, 
and  a  certificate  of  the  Surveyor-General  was  offered  in 
evidence,  to  show  that  the  grant,  by  mistake,  had  been 
issued  in  the  name  of  Boswell  Cook,  when  it  should 
have  been  issued  in  the  name  of  Rosvvell  Cook. 

Htld^  That  under  the  Act  of  1857,  for  the  admission 
of  parol  evidence  to  show  mistakes  in  grants,  the  certi- 
cate  was  admissible.     Id. 

8.  It  is  entirely  competent  for  the  Legislature  to  pre- 
scribe the  mode  by  which  the  public  domain  shall  be 
disposed  of  by  the  State  ;  and  if  the  law  directs  only  a 
certificate  to  issue  to  the  purchaser,  as  the  evidence  of 
his  title,  it  is  equally  sacred  .as  a  grant.  Harris  vs. 
Dyer,  ex' or,  -  -  -  -  -211 

4.  A  grant  to  land,  the  sale  of  which  was  not  only  not 
authorized  b^  law,  but  suspended  from  the  operation 
of  the  act  under  which  it  was  sold,  is  void  •,  and  ii  is 
competent  to  make  proof  of  this  fact.     Id, 

5.  The  drawer  has  before  grant  a  vendible  interest  in  the 
land  drawn.      Tenant  et  al.  vs.  Blacker^ 

GKArsTS,  FRAUDULENT. 

If  parties  to  writs  of  scire  facias  to  a   avoid  grants  for 
lands  alleged  to  have  been  fraudulently  drawn,  were 
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not  entitled  in  strict  law,  to  appeal  from  verdicts  ren- 
dered against  them,  we  will  not  upset  the  authorita- 
tive adjudications  and  practice  of  the  Courts  which  de- 
cided upon  the  rights.  It  would  unsettle  titles  to  land 
to  too  great  an  extent  to  hold  to  the  contrary  of  these  ad- 
judications now.     Johnson  ^"wife  vs.  fi  right  et  aL,        555 

See  Evidence^  22. 

GUARDIAN  AND  WARD. 

1.  A  guardian  is  responsible  for  only  such  property 
of  his  ward  as  is  accessible  to  him.  Bethune,  Ord'y^  vs. 
Green,  -  -  -  -  -  -56 

2.  To  bind  infants  by  a  settlement  madeby  the  admin- 
istrator with  their  guardian,  it  must  be  a  full  and  final 
settlement  without  fraud,  or  if  fraudulent,  the  fraud 
must  have  been  known  to  the  infants,  and  they  must 
have  acquiesced  for  the  period  of  the  statutory  bar, 
Binion,  et  al,  vs.  Miller^  adm^r,  -  -  78 

HUSBAND  AND  WIFE. 

1.  When  a  man  marries  a  wife  entitled  to  an  estate  from 
her  former  husband,  which  he  receives  and  promises  to 
hold  in  common  with  that  coming  to  her  daughter,  of 
whom  he  is  guardian,  and  at  the  maturity  of  his  ward, 
settle  the  same  upon  his  wife,  said  contract  is  valid  ; 
and  the  fact  of  his  holding  possession  of  the  undivided 
property  under  such  circumstances,  will  not  be  a  reduc- 
tion of  it  to  possession,  by  him  as  husband :  further,  the 
wife  is  entitled  to  the  same  by  survivorship,  at  the 
death  of  her  husband  ;  and  a  Court  of  Equity  will  de- 
cree a  settlementthereof  for  her  benefit,  even  a«  against 
the  creditors  of  the  husband,  and  her  claim  constitutes 
a  sufficient  consideration  to  support  an  agreemeat  be- 
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tween  her  and  her  son-in-law,  as  to  the  division  of  said 
property.     Robson  vs.  Jones,  -  -  .       266 

2.  When  it  is  sought  to  charge  the  husband,  as  trustee, 
and  the  proof  shows  he  never  accepted  the  trust  it  is 
not  competent  for  the  plaintiff  to  strike  out  the  name  of 
the  husband,  and  substitute  that  of  the  wife  as  ceslui 
qxce  trust     Lennard  vs,  Jones,  trustee,  -  309 

3.  Negroes  were  conveyed  to  a  trustee,  his  heirs,  execu- 
tors, and  administrators,  forever,  in  trust;  first,  for  hus- 
band and  wife,  for  their  joint  lives;  secondly,  for  the 
survivor,  for  his  or  her  life;  thirdly,  for  the  children; 
with  a  power  to  the  husband,  at  his  death,  to  distribute 
the  property  among  the  children,  and  to  end  the  trust, 
and  in  case  of  his  failure  to  do  this,  with  a  direction  to 
the  children  to  divide  it  among  themselves  ;  and,  with 
a  final  declaration,  that  the  trust  should  cease,  when 
the  youngest  child  arrived  at  lawful  age,  provided  the 
husband  should  be  then  dead.  The  husband  was  not 
then  dead.  He  died  afterwards ;  and  after  his  death, 
the  wife  died.  Before  her  death  the  trustee  commenc- 
ed an  action  of  trover  for  some  of  the  negroes.  It  did 
not  appear  that  she  had  a  legal  representative. 

Held,  That  the  trustee  was  entitled  to  recover,  at  least 
what  was  her  interest  in  the  negroes.     Garrett, trustee, 
vs.  Brock,  -  ,  .  -  -  576 

INJUNCTIONS. 

1.  While  any  material  allegation,  constituting  the  equity 
of  the  bill,  remains  unanswered,  the  injunction  will  not 

be  dissolved.     fVooten,  adm^r,  vs.  Smith  et  aL  ^^'^ 

2.  New  matter  introduced  in  the  answer,  and  not  res- 
ponsive to  any  charge  in  the  bill,  should  not  be  con- 
sidered, on  a  motion  to  dissolve  an  injunction-     Id* 
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3.  An  administrator  will  not  be  enjoined  from  suing 
at  law  for  land,  for  the  benefit  of  the  heirs,  although 
the  seven  years  bar  has  attached,  when  one  of  the  two 
only  heirs,  was  before,  and  at  the  time  of  the  intestate's 
death,  and  at  the  time  of  bringing  suit,  non  compos^ 
and  the  other  a  feme  cover/.  Fleming.  cidm^Ty  vs. 
Collins,  -  -  -  -  --494 

4.  A  railroad  company  filed  their  bill  in  which,  they 
stated,  that  they  had  the  right  of  way,  over  a  certain 
piece  of  land,  and  that  a  certain  person  was  about  to 
erect  a  flouring  mill  within  seven  or  eight  feet  of  their 
track;  and,  that  the  mill,  if  so  erected,  would  leave  no 
sufiicient  room,  for  the  repair  and  construction  of  the 
track.  They  prayed  for  an  injunction  to  prevent  the 
erection  of  the  mill. 

Held,  That  they  were  entitled  to  the  injunction.     Cun-^ 
ningham  vs.  Rome  Rail  Road  Co,,  -  -         499 

5.  An  administrator  and  one  C.  referred  a  dispute  be- 
tween them  as  to  some  negroes,  to  arbitrators,  who 
awarded  the  negroes  to  the  administrator,  and  a  sum 
of  money  to  C,  to  be  paid  out  of  the  negroes.  The 
negroes  were  worth  ten  times  the  sum  of  money.  The 
administrator  proceeded  to  take  steps  to  sell  (he  ne- 
goes;  the  next  of  kin  prayed  an  injunction  to  prevent 
the  sale. 

Held,  That  the  injunction  was  properly  granted.  Law- 
rence, admW,  vs.  Philpot,  guard.  -  -  5BS 

INSOLVENT  DKBTORS. 

1.  When  one  of  the  sureties  on  a  ca.  sa.  bond,  surren- 
ders the  principal,  the  act  is  a  discharge  of  all  the  sure- 
ties.    Compion  vs.  Williams,  -  -  -29 


Digitized  by 


Google 


INDEX.  ,^^ 

2.  Lassiier  and  Cross  were  sureties  for  Williams  on  a 
ca.  sa.  bond.  Lassiter  surrendered  Wiiliams,  and  there- 
upon,  Brown  wrote  on  the  back  of  tfie  bond,  "  ]  here- 
by agree  to  be  bound  on  said  bond  in  his,'^  Lassiter^s 
*^  stead  f 

Held^  That  this  writing  meant,  that  he,  Brown,  was  to 
be  liable  only  along  with  Cross  as  Lassiter  had  been  • 
not,  that  he  was  to  be  liable,  whether  Cross  was  or  not» 
Id. 

3.  The  principal  in  a  ca.  sa,  bond,  is  not  discharged 
from  it,  by  the  discharge  of  the  sureties,  nor,  by  the  act 
of  the  Sheriff,  in  letting  him  go  at  large.  Therefore,  if 
he  appears  according  to  the  condition  of  the  bond,  he 
is  to  be  dealt  with,  as  though  nothing  unusual  had 
happened.     Id. 

4.  M.  was  arrested  upon  ca.  sa.,  and  gives  bond  for  his 
appearance  at  a  certain  Court,  to  take  the  benefit  of 
the  Insolvent  Debtors  Act.  At  the  Term  specified,  the 
case  is  reached  in  its  order  on  the  docket  and  called,  but 
there  is  no  appearance.  Judgment  was  entered  up  onr 
the  bond.  Subsequently,  and  after  the  jury  was  dis- 
charged, the  attorney  of  the  security  surrenders  up  the 
principal  in  open  Court,  and  upon  his  motion,  the 
judgment  is  set  aside,  the  security  exonerated,  and  the 
case  continued  until  the  next  Court. 

Held,  That  it  was  error  to  re-open  the  proceedings,  va* 
cate  the  judgment,  and  discharge  the  security.  Mc- 
Kay  et  al.  vs.  Ragan,  -  -  -  ' 

5.  Notice  is  given  by  an  insolvent  debtor  to  his  credit- 
ors, that  he  will  apply  at  the  next  Term  of  the  Superior 
Court  for  an  order,  appointing  a  time  to  hear  his  appU- 
cation  for  a  discharge.     At  the  Court,  he  moves  to  lake 
the   oath,  the    creditor  by   his    counsel  being  present,, 
making  no  complaint  that  he  is  surprised  by  the  forra 
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of  the  notice,  and  on  that  account  asking  for  time  to 
show  cause  against  the  motion. 
Heldy  That  the  law  has  been  substantially  complied 
with.  And  further,  that  our  insolvent  laws  are  to  be 
liberally  construed  in  favor  of  liberty.  Taylor  fy  Co. 
vs,  Hughes^  .  -  -  -  «  224 

6.  H.  was  arrested  under  a  ca,  sa,,  at  the  instance  of  B. 
lie  gave  bond  to  take  the  benefit  of  the  insolvent  debt- 
ors Act.  He  was  again  arrested  at  the  instance  of  W., 
and  gave  bond  to  keep  the  prison  limits.  The  securi- 
ties in  the  ca.  sa.  bond  surrendered  H.  to  the  Sherifi*, 
and  he  gave  another  prison  limits  bond.  Upon  the  ex- 
piration of  the  six  calendar  months,  under  the  first  pri- 
son limits  bond  to  W.,  the  Sheriff  put  H.  in  jail,  the 
other  prison  limits  bond  having  still  six  days  to  run. 
H.  escaped  from  jail. 

Held,  That  the  securities  on  the  second  bond  were  not 
liable.     Horton  et  al  vs.  Hicks,  Sheriff^,  -  311 

7.  The  Act  of  1823,  is  not  wholly  repealed  by  the  Act  of 
December  llth,  1S58.     Elrod  vs.  Gilliland,  Howell  ^' 

Co.  --.---  467 

6.  A  ca.  sa.  having  issued  from  a  Justices  Court,  and 
the  defendant  arrested  thereon,  he  gave  a  bond  returna- 
ble to  the  next  Term  of  the  Inferior  Court,  to  take  the 
benefit  of  the  insolvent  debtors  Act.  At  that  Term,  he 
was  surrendered  by  his  bail,  who  tendered  a  receipt  for 
the  original  note,  upon  which  the  judgment  was  ren- 
dered, and  moved  that  the  principal  be  discharged. 
The  judgment  had  been  sold  as  the  property  of  the  es- 
tate of  the  payee  by  his  administrator,  and  bought  by 
a  third  person. 

Held,  That  the  Inferior  Court  had  no  jurisdiction  to  try 
the  title  to  the  judgment.     Culberson,  adm^r,  vs.  Gray^   520 
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JUDGMENTS. 

1.  A  judgment  in  one  suit,  is  not  a  bar  to  another  suit, 
if  the  parties  in  the  two  suits  are  not  the  same;  or,  if, 
although  the  parlies  in  the  two  suits  are  the  same,  they 
sue,  or  are  sued,  in  one  suit,  in  a  right  different  from 
the  right  in  which  they  sue,  or  are  sued,  in  the  other. 
Brooking  vs,  Dearvxondy  ^  ^  -  5^ 

2.  A  judgment  does  not  determine  a  question  which,  it 
appears  of  record,  could  not  have  been  adjudicated. 
Jordan^  adrrCVj  vs.  Faircloth,        ...  372 

3.  Judgments  in  cases  of  attachments,  when  opened  and 
new  trial  granted.  Far.  4*  Ex.  Bank  vs.  Ruse,  Pat- 
ten fy  Co.  -  -  -  -  -  391 

4.  Judgment  in  the  hands  of  an  assignee  subject  to  all 
the  equities  between  the  original  parties.  Rawson  vs. 
McJunkinSy  -  -  .  .  .         432 

5.  The  Superior  Court  may  direct  an  order,  passed  in 

1834,  to  appoint  a  guardian  ad  litem  for  an  infant,  and 

which  was  not  put  on   the  minutes  at  the  time,  to  be 

entered  thereon  now   for  then.       Johnson  et  ux.  vs. 

Wright  et  al  '  -  -  -  -         555 

6.  The  Court  ought  not  to  withdraw  from  the  jury  a 
judgment,  because  an  entry  of  service  on  the  writ  on 
which  the  judgment  was  obtained,  is  not  regular.     Id. 

JUDGMENTS  OF  U.  S.  COURTS. 

An  execution  issued  from  the  Circuh  Court  of  the  Uni- 
ted States,  can  claim  money  in  the  hands  of  the  officers 
of  the  State  Courts.      McNair  vs.  Bateman  et  al.  181 

LIENS,    STATUTORY. 

The  lien  of  a  machinist  for  machinery  furnished  for  a 
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mill,  &c.,  must  be  enforced  according  to  the  provi  uons 
of  the  Act  of  1634,  as  exlended  by  the  Act  of  1854,  and 
not  those  of  1841,  as  extended  by  the  Act  of  1S52.  I'll- 
ryear  vs.  Nlsbet^  -  -  -  -  515 

LIMITATIONS,  STATUTE  OF. 

1.  Although  tinne  may  be  running  against  an  equitable 
title,  yet,  if  that  title  comes  to  an  infant,  time  will  cease 
to  run  during  the  infancy;  equity  in  this  respect  fol- 
lows the  Statute  of  1817.  Ex^ors  of  Everett  vs.  Adm'rs 

of  Whifield,  ...  -133 

2.  Seven  years  possession  of  the  land  purchased  from 
the  defendant  in  a  fi.  fa.y  must  follow  the  purchase,  in 
order  to  exempt  the  land  from  levy  and  sale  under  the 

fL  fa.  Registration  of  the  deed  made  to  the  purchaser, 
will  not  do  in  place  of  this  possession.  Carmxchael^ 
ex^oTyVs.  Straivnet  al  -  ,-  -  -     341 

3.  Although  a  suit  at  law  terminates  in  a  verdict  for  the 
defendant,  and  not  in  a  nonsuit,  a  discontinuance,  or  a 
dismissal,  yet,  if  the  case  was  such,  that  a  nonsuit  was 
all  that  the  defendant  was  entitled  to,  by  reason  of  a 
decision  of  the  Court,  excluding  from  the  jury,  the  con- 
sideration of  the  plaintiff's  title;  and,  the  suit  be  renew- 
ed within  six  months  in  equity,  the  second  suit  will  be 
held  in  equity,  as  within  the  Act  of  1847,  and  saved 
from  the  statute  of  limitations.  Jord.iny  adjii'r^  vs. 
Faircloth,  S^x.  -  .  .  -  37B 

See  Eject?nentf  4,  7. 

LOST  PAPERS. 

Who  are  proper  parties  to  a  proceeding  to  establish  cop- 
ies of  lost  papers.     Bogle  &  Fields  vs.  Maddocc^  472 

See  Pleadings^  7. 
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MARSHALING  SECURITIES  AND  ASSETS. 

Inequity,  all  creditors  are  equally  meritorious.  If  there 
are  several  funds,  and  some  creditors  have  liens  on  one 
fund,  and  some  on  another,  and  there  is  one  creditor 
having  a  general  lien  on  all  the  funds,  equity  will  not 
permit  this  creditor  to  take  his  whole  claim  out  of  one 
of  the  funds,  but  will  compel  him  to  take  pro  rata  out 
of  all  the  funds.     Semuics  vs,  Boylcin^  adm^r^  et  aL  47 

See  Partnerships,  <5t.  1. 

MORTGAGES. 

1.  A  mortgagee  need  not  make  proclamation  of  his 
mortgage,  in  order  to  protect  his  lien,  provided  the 
mortgage  has  been  duly  recorded.  Nor  does  it  maker 
any  difference  in  this  respect,  whether  he  be  casually 
present  at  the  sale  of  the  mortgaged  premises,  under  a 
a  common  law  execution  of  a  junior  lien,  or  not,  provi- 
ded he  does  nothing  to  countenance  the  sale.  His  si- 
lence will  not  prejudice  his  lien.  Patterson  vs.  Ester- 
ling  et  al  -  -  -  -  -  205 

2.  In  a  proceeding  to  foreclose  a  mortgage  on  real  estate, 
it  is  competent  for  the  mortgagor,  at  the  second  Term, 
to  show  for  cause,  why  the  rule  absolute  should  not  be 
granted,  that  the  mortgage   debt   is  usurious,  that  it  is 
founded  upon  a  gaming  consideration,  or  that  it  was 
contracted  to  compound  a  felony,  or  that  the  mortgage 
was  given  under  duress,  or  has  been  released,  or  to 
avail  himself  of  any  other  defence  which  goes  to  show 
that  the  mortgagee  is  not  "  entitlecP^  to  a  judgment  of 
foreclosure,  or  that  the  amount  claimed  is  not  due. 
Dixon,  adm^r,  vs,  Cuyler^  adm^r^  -  -  248 

3.  The  administrator  of  the  mortgagee  is  entitled  to  fore- 
clos   at  law  against  the  administrator  of  the  mortgagor^ 
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and  the  heirs  of  the  mortgagor  are  not  necessary  par- 
ties.    Id, 

4.  A  mortgage  lien  on  land  may  be  released  in  whole 
or  in  part,  by  parol,  upon  the  payment  to  the  mortgagee 

of  the  price  of  the  property.     Howard  vs.  Gresham^    •    347 

5.  Ordinarily,  a  judgment  of  foreclosure  bars  only  the 
rights  of  the  mortgagor,  his  heirs  and  legal  representa- 
tives.    Id, 

6.  Payment  may  be  pleaded  to  a  suit  at  the  instance  of 
the  assignee,  upon  a  note  transferred  after  due  and  se- 
cured by  mortgage.     Id, 

7.  Mortgage,  not  an  assignment  in  trust,  within  the  Act 
'  of  1818,  to  prevent  fraudulent  assignments.     Solomon 

vs.  Sparks  et  al.  -  -  -  -  385 

NEW  TRIALS. 

L  A  judgment  granting  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  the  evidence,  will  not  be  dis- 
turbed, except  in  a  case  of  flagrant  abuse  of  discretion. 
Jacobs  vs.  PoUy  adrr^r^  -  -  -  3S 

2.  Whether  the  verdict  of  the  jury  was  contrary  to  evi- 
dence, without  evidence^  and  against  the  weight  of  evi- 
dence, considered  and  determined.    Macon  and  West- 

em  Railroad  vs.  Davis,  -  -  -  113 

3.  When  there  is  positive  evidence  in  support  of  a  ver- 
dict, though  there  is  evidence  on  the  other  side  strongly 
conflicting  with  it,  this  Court  will  not  reverse  the  judg- 
ment of  the  Judge  presiding  in  the  Court  below  refu- 
sing a  new  trial.     Scott  vs.  JVewsoniy  -  -       125 

4.  The  discretion  of  the  Circuit  Judge  in  refusing  to 
grant  a  new  trial,  will  not  necessarily  be  overruled  in 
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this  Court,  notwithstanding  we  may  think  the  verdict 
contrary  to  the  weight  of  evidence,    Lockett  vs.  Mirns.  207 

5.  Where  a  case  has  been  fully  and  fairly  submitted  to 
the  jury,  both  upon  the  law  and  the  facts,  and  the  Cir- 
cuit Jiidge  isTnpt  dissatisfied  with  the  verdict,  it  re- 
quires an  extraordinary  case  to  authorize  this  Court  to 
interfere  and  award  a  new  trial.  Morris  et  vx,  vs, 
Slokes,  adirir^         -  ...  -         239 

6.  In  cases  of  vagrancy  where  the  evidence  is  sufficient  to 
authorize  the  grand  jury  to  present  the  accused,  and  the 
traverse  jury  to  convict  him  of  the  offence,  and  the  pre- 
siding Judge  refuses  a  new  trial,  this  Court  will  not  in- 
terfere.    IVaddel  vs.  The  State,  -  -  262 

7.  A  decree  for  so  much  money  will  not  be  set  aside,  un- 
less the  Court  is  satisfied  that  it  is  excessive,  and  to  an 
amount  that  will  justify  a  renewal  of  the  litigation. 
Rob  son  vs.  Jones,  -  -  -  -  266 

8.  A  Court  will  hardly  award  a  new  trial  in  an  import- 
ant case,  because  testimony  has  been  inadvertently  ad- 
mitted, which  is  wholly  immaterial,  and  which  it  is  ap- 
parent could  have  helped  or  hurt  neither  party.     Id. 

9.  One  ground  of  a  motion  for  a  new  trial,  was,  newly 
discovered  evidence,  viz :  a  judgment  which  would 
operate  as  an  estoppel,  on  the  other  party.  The  evi- 
dence received,  contained  nothing  about  any  judgment 
at  all. 

Held,  That  the  newly  discovered  evidence  was  evidence 
that  was  *^  not  merely  cumulative  in  its  character.'* 
J^ane  vs.  Ilolliday  et  al.  -  -  "  ^^^ 

lO.  Verdict  must  be  strongly  against  the  evidence  to 
authorize  this  Court  to  reverse  the  Court  below  refusing 
a  new  trial.     Phillips  vs.  Stewart,  -  -  ^^^ 
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11.  Where  there  is  evidence  to  support  the  verdict,  judg- 
ment of  the  Court  below  refiusing  a  new  trial,  will  not 

be  disturbed.     Orr,ad/?2V,vs.  lluff^y  -  -         422 

See  also  Raivson  vs.  ^IcJunkhiSy  -  -  432 

12.  A  new  trial  will  be  granted  when  the  verdict  of  the 
jury  is  so  uncertain  that  it  cannot  be  executed,  or  is 
expressed  in  such  terms  that  an  objectionable  part  can- 
not beset  aside  with  justice  to  both   parties.     Mitchell 

vs.  Prmtttpj  -  -  -,  -  -469 

13.  Where  the  verdict  is  strongly  and  decidedly  against 
the  evidence,  the  judgment  of  the  Court  below,  refusing 
anew  trial,]will  be  reversed. — McDonald  J.  dissenting. 
Lucas  vs.  Parsons  et  al.  -  -  -  593 

See  DamageSy  2. 

NOTICE  TO  SUE. 

When  a  note  to  which  there  is  a  surety,  is  held  by  a 
creditor  as  collateral  security,  such  creditor  is  the  prop- 
er person  to  be  notified  by  the  surety  to  sue  the  princi- 
pal, under  the  act  of  1831.     McCrary  vs.  King  et  al.       26 

PARTNERSHIPS. 

I.  On  the  death  of  a  member  of  two  partnerships,  both 
of  which  are  insolvent,  and  the  estate  of  the  deceased 
member  is  insolvent  also,  the  creditors  of  each  partner- 
ship must  look  to  the  effects  of  the  partnership  of 
which  he  is  a  creditor,  for  payment,  and  the  separate 
creditors  must  look  to  the  assets  of  the  deceased  part- 
ner for  payment;  in  case  of  a  surplus  it  is  to  be  ap- 
plied to  the  debts  of  the  other  class  of  creditors. 
Thornton  et  al  vs.  Bussey  et  al  adnCr^^         -  -  302 
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2.  Money  belonging  to  one  mercantile  firm  cannot  be 
appropriated  to  the  payment  of  cost  executions  against 
another  firm.     Lyon^  Sheriff,  vs.  Wilcher^  -  49a 

PAYMENTS,  APPLICATION  OF. 

A  payment  by  the  debtor  to  the  creditor  is,  when  there 
are  more  debts  than  one,  to  be  applied  to  that  debt  to 
which,  the  debtor  directs  it  to  be  applied,  if  he  makes 
any  direction.     Semmes  vs.  Boykiii,  adtn^ryet  al.  -  47 

PLEADING. 

1.  A  dilatory  plea  must  be  filed  at  the  appearance  term. 
Hargrovevs.  Webb  ^'  jUlen,  ...        173 

2.  Under  the  Judiciary  Act  of  1799,  every  defendant  is 
entitled  to  state  his  defence  plainly,  fully  and  distinctly, 
according  to  the  truth  of  the  case,  without  being  re- 
quired to  spread  a  falsehood  upon  the  record  under 
the  pain  of  being  entrapped  by  technical  rules.  Bry- 
an vs.  CrurTy  -  -  .  -  .        378 

3.  In  an  action  of  slander,  the  plea  of  justification  puts 
the  plaintiffs  general  character  in  issue.     Id. 

A.  When  the  plea  of  justification  has  been  filed,  and  is 
not  demurred  to  for  insuflSciency,  and  evidence  has 
been  admitted  under  it  without  objection,  it  is  error  in 
the  Court,  sua  spontcy  in  its  charge  to  the  jury,  to  in- 
struct them,  that  the  plea  is  defective,  and  the  defen- 
dant can  take  nothing  by  it.     Id, 

5.  As  to  when  suit  may  be  brought  by  the  representa- 
tive of  a  deceased  executor  or  administrator,  or  by  an 
administratorrfe  Jom^nori  of  first  testator  or  intestate. 
See  Worrillet  al  executors  vs.  Taylor ^  admWy  -   398 

VOL.  XXVIL — 47 
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6.  The  marriage  of  a  feme  sole  defendant,  pending 
the  action,  is  no  ground  for  an  abatement.  Phillips  vs. 
Stewarty  .  .  .  .  .  402- 

7.  Bogle  &  Fields  had  an  attachment  on  the  land  of 
Hunter.  To  this  land  a  claim  was  interposed  by 
Woods  and  others,  who  derived  their  title,  from  Mad- 
dox,  who  derived  his  title  from  the  same  Hunter. 
Maddox  sued  Hunter,  by  petition,  for  the  establish- 
ment of  the  deed  made  to  him,  by  Hunter — alleging 
that  it  was  lost  Bogle  &  Fields  moved  to  be  made 
parties  defendant  to  this  suit.  The  Court  overruled 
this  motion. 

Heldy  That  the  Court  did  right.  Bogle  4-  Fields  vs. 
Maddox,  -  -  -  -  -  472 

8.  A  suit  pending  against  a  party,  on  his  death,  cannot 
be  continued  against  an  executor  de  son  tort.    Irving 

vs.  Sterling  et  al.  -  -  -  -  563 

See  Husband  and  PFife,  2. 

PRACTICE  IN  SUPERIOR  COURT. 

1.  It  is  not  error  for  the  Court  to  allow  irrelevant  testi- 
mony to  be  withdrawn  from  the  jury.    Davenport  et 

al.  vs.  Harris,  -  -  -  -  -       68 

2.  Plaintiff  may  introduce  the  sayings  of  a  person 
through  whom  the  defendant  claims  title  in  an  action 
of  ejectment,  to  prove  the  loss  or  destruction  of  a  deed, 
to  lay  the  foundation  for  introducing  secondary  evi- 
dence of  its  contents ;  but  if  such  secondary  evideace 
be  admitted,  notwithstanding  the  rejection  of  such 
evidence,  it  is  no  ground  to  reverse  the  jadgment  of 
the  Court  upon.    Id. 
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3.  If  testimony  be  admitted  by  the  Court  to  enable  the 
party  introducing  it^  to  make  it  applicable  to  the  case 
by  the  introduction  of  other  proof,  after  the  introduc- 
tion of  such  other  proof,  the  objecting  party  must 
move  to  withdraw  it,  and  if  he  does  not,  it  must  be 
held  that  he  acquiesces  in  its  remaining  before  the 
jtiry.     Scott  vs.  Newsoniy  -  -  -  125 

4.  Professional  propriety  in  the  argument  of  causes. 
Lockett  vs.  Mimsy  -  -  -  ^  207 

5.  The  second  original  of  a  declaration  against  two  per- 
sons, was  served  only  thirteen  days  before  Court. 

Held^  That  the  suit  became  a  nullity,  under  the  8th 
section  of  the  Judiciary  Act  of  1799.  Reese  et  aL  vs. 
Shepherd,  ex^or,  ....  226 

6.  Where  a  bank  is  sued,  an  appearance  by  the  bank 
to  take  advantage  of  an  important  privilege  secured 
by  the  charter,  is  a  waiver  of  any  irregularity  in  the 
service  of  the  writ.  Sou.  Bank  Oeo.  vs.  Mec.  Savings 
JBanky  ---...     252 

7.  Where  an  action  is  brought  against  the  maker  and 
endorser  of  a  promissory  note  residing  in  different 
counties,  and  the  writ  has  been  regularly  filed,  sued 
out  and  served  on  the  non-resident  defendant,  leave 
may  be  granted  to  perfect  service  on  the  resident  de- 
fendant. Atid  after  both  defendants  have  appeared 
and  filed  a  meritorious  defence,  and  the  case  is  on  the 
appeal,  it  is  too  late  to  object  to  any  irregularity  in 
the  proceeding,  even  if  any  such  existed.  Lamar  vs. 
Cottle  etal.  ...  -  -         264 

8.  The  defendant  asked  leave  to  re-introduce  a  witness, 
his  counsel  stating,  that  he  could  prove  a  material  fact 
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by  the  witness — a  thing  that  he  did  not  know  of,  when 
the  witness  was  first  examined.     The  plaintiff's  coun- 
sel ''  objected   to  the  witness  being   recalled.''      The 
Court  sustained  the  objection. 
Held^  Tliat  the  Court  erred.     Bone  vs.  Ingram^  -  382 

9.  A  witness  of  the  plaintiff's,  swore,  that  a  third  per- 
son had  made  a  material  statement  to  him.  After- 
wards, both  parties  closed  their  evidence,  and  the 
Court  adjourned  until  next  morning.  Before  the 
argument  commenced  the  next  morning,  the  defen- 
dant's counsel  asked  leave  to  examine  this  third  person, 
himself — stating,  that,  such  person  would  contradict 
the  witness;  that  he  was  out  of  the  county,  the  even- 
ing before,  when  the  evidence  was  closed ;  and,  that 
the  defendant  was  ready  to  swear,  that  he  did  not 
anticipate,  that  the  witness  would  testify  to  any  such 
matter. 

Held,  That  the  Court  ought  to  have  granted  the  leave 
asked  for.     Id. 

10.  Every  application  for  a  continuance,  should  be 
heard  by  the  Court,  and  determined  according  to  its 
circumstances.     Roberts  et  ai  vs.  ifoore,  -  411 

11.  An  attorney  may,  in  some  cases,  make  a  showing 
to  continue  a  cause,  notwithstanding  the  client  lives 
in  the  county.    Id. 

12.  A  material  witness,  who  is  absent  in  Texas,  at  the 
time  of  trial,  will  not  be  presumed  to  have  absented 
himself  fraudulently  to  enable  the  party  subpoenaing 
him,  to  delay  the  case.     Id. 

13.  The  security  to  be  exacted   of  a  party    who  asks 
^that  another  may  be  required  to  produce  his  deed,  or 
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other  writing,  to  be  annexed  to  interrogatories,  onglit 
at  least  to'be  as  much  as  a  bond  of  indemnity,  and  a 
consent  that  if  the  deed,  or  writing  be  not  restored, 
objections  to  it  shall  be  wai\^cd,and  a  copy  of  it  on  file 
be  read  in  its  place,  not  only  in  that  case,  but  in  ail 
subsequent  cases.     Stevens  vs.  Zachary^  -  427 

14.  The  reinstatement  of  a  dismissed  case  will  not  be 
disturbed,  when  it  appears  that  the  plaintiff  was  not 
culpably  negligent,  and  that  the  defence  suffered  no- 
thing by  the  reinstatement.  Davis  <5'  Gazzaway  vs. 
•Alexander  y  -  -  -  -  -479 

PRACTICE,  IN  SUPREME  COURT. 

1.  If  the  error  assigned  be,  that  the  Court  refused  to  ad- 
mit in  evidence  representations  and  statements  made 
by  the  Sheriff,  at  his  sale  of  property,  the  record  must 
show  what  those  representations  and  statements  were, 
or  this  Court  cannot  pass  upon  them.  Hendrick  vs. 
Davis,  Sheriff y  -  -  -  -  -     167 

2.  When  a  case  is  brought  up  to  this  Court  a  socond 
time,  with  no  new  facts  to  change  substantially  the 
view  of  it  taken  before,  it  only  remains  for  this  Court 
to  re-affinn  its  first  judgment,  by  affirming  generally 
the  judgment  of  the  Court  in  attempting  to  enforce  it 
Sanderlia  vs.  Sanderlin,      .       -  -  -         -     334 

PRINCIPAL  AND  SURETY. 
See  Pro7nissorY  ?ioleSf   5. 
PROiMlSSORY  NOTES  AND  BILLS  OF  EXCHANGE. 

1.  A  promissory  note  dated  in  December,  was  expressed 
to  be  payable  on  the  ''  25ih  day  of  December  next.''    Pa- 
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rol  evidence  was  offered  to  show,  that  the  25ih  day  of 
December,  intended,  was  the  25th  day  of  the  same  De- 
cember, in  which  the  note  was  made. 
Held^  That  the  parol  evidence  ought  to  have  been  re- 
ceived.    McCrary  vs.  Caskey,  -  -  -        54 

2.  A.  and  B.  are  indebted  to  C.  at  Columbus,  Georgia, 
who  agree  to  take  their  note  with  D.  as  security,  who 
resides  in  Alabama.  A  note  is  drawn  dated  at  Colum- 
bus, carried  by  the  makerSj  to  D.,  who  endorses  it, 
and  returns  it  to  one  of  the  makers,  who  deUvers  it  to 
C.  at  Columbus. 

Held^  That  the  endorsement  is  a  Georgia  and  not  an 
Alabama  contract.     Stanford  vs.  Pruett,  -         -    243 

3.  Where  a  bill  of  exchange  or  draft  is  endorsed  in  full, 
by  the  payees,  suit  cannot  be  maintained  in  the  name 
of  the  payees,  while  the  endorsement  stands.  South- 
ern B'k.  of  Ga.  vs.  Mechanics  Saving  B'k,  -  252 

4.  Where  two  sets  of  notarial  protests  upon  the  same 
bill,  are  filed  under  the  Act  of  1836,  both  are  entitled 
to  be  read  without  further  proof  by  the  Notary.     Id. 

5.  About  the  time  a  note  fell  due,  the  holder  went  to  the 
maker,  and  after  conversing  with  him  about  the  note, 
entered  into  an  agreement  with  him,  by  which,  in  con- 
sideration of  a  promise, of  8  p6r  cent,  of  usury,  he  was 
to  wait  with  him  twelve  months  on  the  note.  The 
maker  was  then  able  to  pay  the  note,  and  would  have 
paid  it,  if  pressed  for  its  payment.  Afterwards,  he  dealt 
in  cotton,  and  broke.  The  endorser  knew  nothing  of 
this  agreement. 

Held,  That  he  was  discharged.      St allings  vs.  Johnson,  56  4 
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PURCHASER  WITHOUT  NOTICE. 

When  a  purchaser  of  land  with  notice  of  a  prior  un- 
recorded deed,  sells  to  one  without  notice,  the  old  deed 
being  still  unrecorded,  the  title  of  the  latter  will  be  pro- 
tected.    Let  ei  al  vs.  Cato  et  al  -  -  637 

RAILROADS— THEIR  LIABILITIES  AND 
ACTIONS  AGAINST,  &c. 

1.  In  suits  against  a  railroad  company,  if  it  appear  that 
there  were  mutual  faults,  the  party  guilty  of  the  greater 
wrong  or  negligence,  must  be  regarded  as  an  original 
aggressor.     Macon  and  PFestem  Railroad  vs.  Davis ,      113 

2.  When  a  railroad  company  has  used  a  piece  of  ground 
as  a  wood-yard,  for  a  long  time,  all  persons  building 
contiguous  thereto,  are  chargeable  with  a  knowledge 
of  the  fact,  and  of  the  right  of  the  company  to  pile  up 
wood  upon  any  part  of  the  premises,  when  it  suits 
their  interest  or  convenience  to  do  so.  Macon  and 
Wesfern  Railroad  vs.  McConnell,  -  -  481 

3.  If  a  railroad  company  hires  or  charters  cars  to  any 
one,  absolutely,  the  hirer  cannot  look  to  the  company 
for  damages  in  case  of  injury  to  his  property  as  a  com* 
mon  carrier.  His  remedy  for  injuries  must  be  on  con- 
tract of  hire,  and  the  implied  undertaking  of  the  com- 
pany, that  the  hired  cars  are  substantial  and  will  be 
duly  carried  to  their  point  of  destination,  &c.  &c.  E. 
Tenn.  and  Ga.  Railroad  vs.  Whitthy  -  -     535 

See  Injunctions^  4. 
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REFORMING  CONTRACTS. 

When  a  party  seeks  to  reform  a  contract,  he  should 
state  distinctly  what  the  true  agreement  was,  which 
was  intended  to  be  expressed  in  the  writing;  and  if  the 
bill  alleges  contradictory  statements,  the  defendant  is 
entitled  to  abide  by  that  most  favorable  to  him.  Mar^ 
shall^adrrir^vs,  Drawhorn^  -  -  -         27  S 

REGISTRY  LAWS— PRIORITIES  UNDER. 

1.  A.  sold  a  tract  of  land  to  B.,  in  April,  1834  ;  the  deed 
was  recorded  in  1840.  A.  solii  the  same  land  to  C.  in 
July,  1834  5  this  second  deed  was  recorded  in  1836. 

Htldy  That  the  first  conveyance  would  hold,  neither 
having  been  recorded  within  time.  Martin  vs.  Wil- 
liamsy  -  -V  .  -  .  -      40S 

2.  Where  a  purchaser  of  land,  with  notice  of  a  prior 
unrecorded  deed,  sells  to  one,  without  notice,  the  old 
deed  being  still  unrecorded,  the  title  of  the  latter  will 
be  protected. — Benning  J.  dissenting.  Lee  et  aL  vs. 
Cato  et  al  -  -  -  -  -  637 

REMAINDERMEN  AND  TEN/^!nTS  FOR  LIFE. 

1.  An  estate  given  to  A.  for  life  or  years,  with  remainder 
to  B.  does  not  make  A.  the  trustee  of  B.  as  to  B^s  remaiu- 

der.     Russelt  vs.  Kearney ,    -  -  -  -  96 

2.  If  the  guardian  of  a  legatee,  whose  legacy  is  limited 
over  in  remainder,  if  he  should  die  before  he  attains 
the  age  of  twenty-one  years,  sues  for  the  recovery  of 
the  legacy,  the  defendant  may  amend  his  answer  be- 
fore the  hearing,  and  allege  the  embarrassed  circum- 
stances, and  perhaps,  insolvency  of  the  guardian,  and 
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ask  the  Court  that  he  may  be  required  to  enter  into 
boDd  for  the  security  of  the  remaindermen.  Bowman^ 
tx*or^vs.  LongyguardCn^  -  -  -  179 

RULE  AGAINST  SHERIFF. 

1.  Money  in  Court,  on  a  rule  for  its  distribution,  must 
be  applied,  as  far  as  it  goes,  to  the  oldest  lien  attached 
thereon,  provided  there  be  nothing  to  aflfect  the  validi- 

ity  of  the  lien.     Thomson  vs.  McCordel,  -  275 

2.  Money  in  the  hands  of  the  Sheriff,  belonging  to  one 
mercantile  firm  cannot  be  appropriated  to  the  payment 
of  cost  executions  against  another  firm.    Lyoriy  Sheriffs 

vs.  Wilcher^  -  -  -  -  -         49S 

SHERIFFS,  LIABILITY  OF. 

1.  If  a  Sheriff  collect  money,  and  of  his  own  accord  de- 
posits the  money  in  a  Bank  which  fails,  he  is  liable  to 
respond  to  the  plaintift  Phillips,  ex'ry  vs.  Lamar ,  Sher- 
iffy  -  -  -  -  -  -  22S 

2.  The  Court  has  no  authority  to  make  the  Sheriff  spe- 
cial bail  in  trover,  founded  on  the  Act  of  1821.  Out- 
law  vs.  GilmeVy  ....  365 

SHERIFFS'  SALES,  LEVY,  &c. 

1.  That  part  of  the  statute  pointing  out  the  duty  of  the 
Sheriff,  in  making  sale  of  properly  executed  by  him, 
and  declaring  that  he  shall  advertise  the  sale  in  three 
of  the  most  public  places  in  the  county,  is  directory  to 
the  Sheriff  only,and  if  he^omit  to  do  it,  such  omission 
does  not  vitiate  the  sale;  but  any  person  injured  by 
this  neglect  of  duty,  has  a  remedy  against  him.  Htn- 
dricks  vs.  Davis,  Sheriffs  .  -  -  167 
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2.  To  hold  a  person  who  refused  to  comply  with  the 
terms  of  Sheriff's  sale,  liable  for  the  difference  between 
the  price  at  which  he  bid  off  the  property,  and  the  price 
at  which  it  was  subsequently  sold,  the  same  property- 
must  have  been  resold,  and  resold  as  the  property  of 
the  identical  parties  as  whose  property  it  had  been  bid 
off  by  him.     Id. 

3.  Levied  this  Ji.  fa.  on  **  the  undivided  interest  of  Ma- 
ry Moore  and  Henry  E.  Moore,  in  the  following  ne- 
groes/' &c.,  "  the  interest  being  such  as  is  conveyed  to 
them  by  deed  on  record  in  the  Bibb  Superior  Clerk's 
office,  by  George  W.  Moore,  19th  August,  1843,  and 
recorded  8lh  September,  1843." 

Heldy  That  the  levy  in  this  case  was  sufficiently  definite 
and  certain.    Solomon  vs.  Br eazeal  et  aL        -        -        20O 

SLANDER. 

See  Pleadings^  2,  3, 4. 

STATUTES. 

An  Act  of  the  Legislature  repealing  laws  and  parts  oi 
laws  militating  against  that  Act,  repeals  an  Act  having 
conflicting  provisions,  so  far  only  as  the  two  Acts  are 
repugnant  to  each  other.  Elrod  vs.  Gilliland^  Howell 
Sr  Co.  '  -  -  -  -  467 

TAXES. 

By  the  twelfth  section  of  the  Act  of  1856,  the  Inferior 
Courtof  Terrell  county  were  authorized  to  collect  an 
extra  tax  for  county  purposes ^  of  such  per  cent  on  the 
State  tax,  as  to  the  said  Court  might  deem  necessary 
and  proper.  From  the  sale  of  town  lots  the  court-house 
had  been  paid  for,  and  likewise  the  jail,  lacking  $1,300, 
and  there  were  some  §4,000  of  assets  still  in  hand. 
Three  Justices  of  the  Court  met  in  chambers,  and  after        ^ 
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imposing  50  per  cent  on  the  State  tax  for  county  pur- 
poses,  and  ten  per  cent  for  bridges,  they  assessed  200 
per  cent  on  the  State  tax  for  "Public  Buildings." 
Heldy  That  this  latter  tax  was  without  authority  of  law 
and  void. 

The  provision  in  the  21st  section  of  the  Tax  Act  of 
1804,  prohibiting  judicial  interference  with  the  levy 
and  collection  of  taxes  imposed  by  that  Act,  does  not 
extend  to  county  arid  corporation  taxes,  nor  to  taxes 
which  are  not  authorized  by  that  Act,  and  the  general 
tax  Acts  amendatory  thereof.  Vanover  et  aLvs.  Jus. 
Inf.  Court,  .  -  .  .  -  354 

TIME. 

When  of  the  essence  of  a  contract      Taylor  et  al  vs. 
Baldwin  et  aL  -  -  .  .  438 

TRESPASS. 

A  constable  not  being  authorized  to  levy  on  negroes, 
when  there  is  a  sufficiency  of  other  personal  property  to 
be  found  ;  if  he  does,  in  that  case,  levy  on  negroes, /re^- 
pass  will  lie  against  him.     Gorham  vs.  Hood  et  al.        299 

TROVER 

1.  In  trover,  by  one  having  a  partial  interest  in  the  chat- 
tel converted,  he  can  recover  only  an  equivalent  for  his 
interest.     Russell  vs.  Kearney,  -  .  96 

2.  Trover,  when  the  proper  remedy,  and  not  assumpsit 
Barlotvvs.  Siallworth,  -  -  -  517 

TRUSTS. 

When  executed.     Garrett,  trustee,  vs.  Brock,         -  576 

See  Husband  and  Wife,  3. 
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TRUSTEES. 

A  trustee  purchasing  property  in  his  own  name,  and 
paying  for  it  with  his  own  elfects,  holds  it  as  his  own, 
and  it  is  subject  to  the  payment  of  his  debts,  unless  be- 
fore a  judgment  lien  attaches  it  is  Xrviuskrred,  bona  Jide, 
to  Ills  cestui  que  trust.     Stanley  vs,  Gilmer  etal  589 

VENDOR'S  LIEN. 

When,  in  founding  a  city,  certain  lots  are  reserved,  and 
dedicated  by  the  founder  to  particular  public  purposes, 
and  the  donees  fail  or  refuse  to  accept  the  same,  these 
lots  revert  to  the  grantor ;  and  the  vendor's  lien  for  the 
unpaid  purchase  money  attaches  upon  said  lots,  or  ra- 
ther has  never  been  detached,  inasmuch  as  the  title  to 
the  same  has  never  passed  out  of  the  donor.  Stilly  ex^or, 
vs.  Mai/or  and  Council  of  the  City  of  Griffin,  502 

VOLUNTARY  CONVEYANCES. 

The  doctrine,  that  a  voluntary  conveyance  must  yield  to 
a  subsequent  one,  founded  on  valuable  consideration, 
applies  only  where  both  conveyances  are  made  by  the 
same  person.     Russell  vs.  KearncT/y  -  -  96 

WARRANTY. 

1.  Patent  defects,  to  which  the  attention  of  tlie  buyer  is 
called,  and  against  which  he  disclaims  all  purpose  of 
holding  the  seller  responsible,  arc  not  covered  by  a  war- 
ranty of  soundness.     Marshall,  adnCr,  vs.  IJ/awhorn,     275 

2.  That  a  vendee,  (of  a  slave,)  with  warranty,  sells  with- 
out warranty,  does  not  aiilhorize  the  conclusion,  that 

he  waives  his  warranty.     Dukes  vs.  Nelson,  ex^or,  457 
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3.  Although  a  person  who  holds  a  warranty  of  sound- 
ness of  a  slave,  sellsthe  slave  wiihout  himself  making 
a  warranty  of  his  soundness,  yet,  it  does  not  follow,  of 
necessity,  that  he  sustains  no  loss  by  the  stave's  un- 
soundness.     That   will   depend  on  how  much  he  gets 

'  for  the  slave,  as  compared  with  what  he  gave  for  the 
slave.     Id, 

4.  A  warranty  of  soundness,  is  not  negotiable.     Id. 

5.  A  breach    of  the  warranty,  is  matter  defensive,  in  a 
suit  for  the  price.     Id. 

'  6.  If  an  agent  buy  a  slave  in  his  own  name,  giving  his 
own  note  in  payment,  and  taking  a  warranty  to  him- 
self, he  may,  when  sued  on  the  note,  set  up  a  breach 
of  the  warranty  in  his  defence.    Id. 

WILLS. 

1.  S.  H.  executed  his  will  and  died.     By  the  third  item 
he  bequeathed  to  J.  F.  H.,  his  only  child,  certain  prop- 
erty;  and  by  the   6th  item,  he  directs  as  follows:  "In 
case    my   son  S.    dies  before  he  arrives  at  twenty-one 
years  of  age,  and  without  issue,  all  the  property  given 
hereinbefore  to  my  said  son,  I  give  and  devise  to  my 
blood  relations,  of  nearest  kin,  to  be  equally  divided 
among  them.''      J.  F.  H.  died  under  twenty-one  years 
of  age,  and  without  issue.     At  the  time  of  the  execution 
of  the  will,  and   death  of  the  testator,  M.  H.,  a  widow, 
was  the  only  surviving  brother  or  sister  of  the  testator. 
She  had   children.      There  were  two  families  of  ne- 
phews   and   nieces,   the  children  of  deceased  sisters. 
The  parents  of  the  testator  were  dead.    All  of  the  fore- 
going facts,  it  was  agreed,  were  well  known  to  the  testa- 
tor at  the  time  he  made  his  will.      After  the  death  of 
testator,  and  while  his  son  was  still  in  life,  the  only  sur- 
viving sister  died. 
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Held^  That  the  children  ef  M.  H.  were  not  entitled  io 
the  whole  of  the  contingent  legacy,  but  that  the  families 
of  the  two  other  sisters  were  entitled  to  participate. 
Clifton  et  al  vs.  Holton^  adm^r^  -  -  321 

3.  Jurisdiction  of  Ordinary  as  to  revoking  probate  of,  on 
account  of  birth  of  posthumous  child,  the  place  of  tes- 
tator's late  residence  having  been  cut  off  into  another 
county  since  probate.  Knight  et  al  vs.  Kmghty  adm?r^  633 
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